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Injunction. — Jurisdiction, — Election  JRetums, — Alleged  Illegality. — OuModian, 
— Secretary  of  State. — Speaker  of  Home  of  Bepresentatives, — The  courts  have 
ho  jarisdiction  of  a  suit  to  enjoin  the  secretary  of  state  from  delivering 
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are  directed  to  the  speaker,  as  required  by  law,  in  care  of  the  secretary 
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Same. — Jurisdiction  of  Subject- Matter. — Consent  of  Parties.^  J uriBdiction  over 
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hibited  in  a  condensed  form,  the  material  allegations  of  the 
complaint  are  these :  That  the  appellant  was  qualified  to  hold 
the  office  of  senator  in  the  General  Assembly  of  the  State  ^ 
that  he  was  elected  to  that  office  on  the  7th  day  of  Novem- 
ber, 1884,  for  the  term  of  four  years,  and  still  remains  in 
office;  that  on  the  13th  day  of  April,  1885,  he  was  chosen 
President  of  the  senate  of  Indiana,  accepted  that  position^ 
and  still  holds  it,  ready,  willing  and  qualified  to  discharge  its^ 
duties;  that  on  the  7th  day  of  November,  1884,  Mahlon  D. 
Manson  was  elected  to  the  office  of  Lieutenant-Governor,  for 
the  term  of  four  years,  and  that  his  term  of  office  began  on 
the  second  Monday  in  January,  1885 ;  that  Mahlon  D.  Man- 
son  vacated  the  office  to  which  he  was  elected  in  July,  1886, 
by  accepting  the  office  of  collector  of  internal  revenue  for 
the  seventh  district  of  Indiana ;  that  by  reason  of  the  vacancy 
created  by  the  acceptance  of  the  Federal  office  by  Lieuten- 
ant-Governor Manson,  the  appellant  is,  to  quote  literally  from 
the  complaint,  "  entitled  to  discharge  the  duties  of  said  office 
as  required  and  provided  by  the  Constitution  and  laws  of  the 
State  of  Indiana,  and  to  receive  the  pay  and  emoluments  of 
the  said  office;"  that,  on  the  2d  day  of  November,  1886,  a 
general  election  was  held  in  the  State  of  Indiana,  and  four 
persons  procured  themselves  to  be  voted  for  by  the  electors 
of  the  State  as  candidates  for  the  office  of  Lieutenant-Governor; 
that  at  the  proper  time  these  votes  were  canvassed  by  the 
election  officers,  and  on  the  day  following  the  canvass  in  all 
the  counties  of  the  State,  the  clerks  of  the  respective  counties 
did  make  out  certificates,  duly  signed  and  sealed,  and  did 
forward  them  by  mail  to  Indianapolis,  addressed  to  the 
speaker  of  the  house  of  representatives  of  the  State  of  In- 
diana, in  the  care  of  William  R.  Myers,  the  appellee,  as  sec- 
retary of  state ;  that  the  secretary  of  state,  William  R.  Myers, 
received  in  due  course  of  mail  the  sealed  packages  transmit- 
ted to  him  by  the  clerks  of  the  several  counties  of  the  State, 
and  that  he  now  has  custody  of  the  sealed  packages,  and 
threatens  to  deliver  them  to  the  speaker  of  the  house  of  rep- 
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resentatives,  and  that  he  will  so  deliver  them  unless  enjoined 
bv  the  court :  that  the  certificates  and  returns  contained  in 
the  sealed  packages,  of  which  the  secretary  of  state  has  po.s- 
eession,  are  wrongful  and  illegal ;  that,  to  again  quote  from 
the  complaint,  the  said  William  R.  Myers  ought  not  to  be 
permitted  "  to  deliver  the  same  to  the  speaker  of  the  house 
of  representatives,  thereby  assisting  in  casting  a  cloud  upon 
the  right  and  title  of  the  plaintiff  to  discharge  the  office  of 
Lieutenant-Governor."  The  prayer  of  the  complaint  is,  **  that 
the  said  William  R.  Myers,  secretary  for  the  State  of  Indi- 
ana, as  aforesaid,  be  perpetually  enjoined  from  delivering  the 
sealed  packages  in  his  possession  to  the  speaker  of  the  house 
of  representatives." 

The  question  which  faces  us  at  the  threshold  is  one  of  con- 
trolling influence,  and  the  answer  to  it  must  rule  our  deci-*^ 
sion.  The  question  of  jurisdiction  is  always  one  of  impor- 
tance, but  in  no  case  is  it  more  important  than  where,  as  here, 
the  extraordinary  remedy  of  injunction  is  invoked  to  control 
the  acts  of  officers  holding  high  places  in  the  government  of 
the  State.  In  cases  like  this,  where  the  judicial  department 
is  asked  to  enjoin  an  officer  of  a  different  branch  of  the  gov- 
ernment from  performing  an  official  act,  the  question  is  al- 
ways one  of  dominating  force,  and  sometimes  of  perplexing 
difficulty.  On  the  one  hand,  no  consideration  of  policy  or 
convenience  should  induce  the  courts  to  assume  to  exercise  a 
power  that  does  not  belong  to  them,  nor,  on  the  other  hand, 
should  any  consideration  of  that  kind,  or  of  any  kind,  induce 
them  to  surrender  a  power  which  it  is  their  duty  to  exercise. 
The  assumption  of  a  power  not  vested  in  them  would  be  a 
violation  of  the  Constitution,  since  it  would  be  an  usurpa- 
tion of  a  power  conferred  upon  another  branch  of  the  gov- 
ernment. It  would  disturb  the  svstem  of  checks  and  balances 
which  the  Constitution  has  so  carefully  constructed,  and  which 
the  courts  have  ever  guarded  with  most  scrupulous  care.  The 
question  is  as  important  as  any  that  the  courts  encounter  in 
the  whole  range  of  judicial  investigation,  and  it  is  always  re*- 
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garded  as  one  of  great  delicacy,  to  be  considered  with  care 
and  disposed  of  with  caution.  The  question  of  jurisdiction 
is  never  in  any  case  a  technical  or  subordinate  one,  and  cer- 
tainly it  is  not  so  in  the  one  before  us. 

It  often  becomes  a  question  in  cases  of  the  general  class  to 
which  the  present  belongs,  whether  a  suit  for  injunction  can 
be  maintained  in  any  case  where  the  title  to  a  public  office  is 
involved,  and  by  many  courts  it  is  held  that  in  such  cases 
there  is  no  jurisdiction.  Foster  v.  Moore,  32  Kan.  483 ;  Gil- 
Toy's  Appeal,  100  Pa.  St.  6 ;  Sto7ie  v.  WetmoH,  42  Ga.  601 ; 
Kilpatrick  v.  Smith,  77  Va.  347  ;  Jones  v.  Commissioners,  etc, 
77  X.  C.  280;  Patterson  v.  Hubbs,  65  X.  C.  119;  Moulton 
v.  Reid,  54  Ala.  320;  Beebe  v.  Robinson,  52  Ala.  66;  People 
v.  Draper,  24  Barb.  265 ;  Planters'  Com,  Ass'n  v.  Hanes,  52 
Miss.  469;  Sheridan  v.  Colmn,  78  111.  237;  People  v.  For- 
quer,  Breese  (111.)  104 ;  Hulseman  v.  Rems,  41  Pa.  St.  396  ; 
Commonwealth  v.  Baxter,  35  Pa.  St.  263;  State  v.  Governor, 
1  Dutch.  (X.  J.)  331 ;  Peck  v.  Weddell,  17  Ohio  St.  271  ;  In- 
gerson  v.  Berry,  14  Ohio  St.  315;  Markle  v.  Wright,  13  Ind. 
548 ;  Beal  v.  Ray,  17  Ind.  554. 

But  the  case  before  us  is  narrowed  to  a  small  compass  by  the 
provisions  of  our  Constitution  and  our  statute,  and  it  is  unnec- 
essary for  us  to  enter  into  the  broad  field  covered  by  the  cases 
to  which  we  have  referred.  We  abstain, therefore,from  any  dis- 
cussion of  the  general  doctrine  declared  by  those  cases.  Xor  do 
we  deem  it  necessary  to  determine  the  relation  of  the  remedy 
of  mandamus  to  that  of  injunction,  for  it  is  not  necessary  to  a 
decision  of  the  ruling  question  as  it  is  here  presented ;  nor  is 
it  necessary  to  determine  whether  the  title  to  an  office  may 
be  tried  in  an  action  for  mandamus.  All  that  we  are  re- 
quired to  decide,  all  that  it  is  proper  for  us  to  decide,  and  all 
that  we  do  decide  is,  that  injunction  will  not  lie  in  such  a 
case  as  the  one  presented  to  us  by  the  record. 

The  Constitution  of  the  State  provides  that  "  The  returns 
of  every  election  for  Governor  and  Lieutenant-Governor  shall 
be  sealed  up  and  transmitted  to  the  seat  of  government,  di- 
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rected  to  the  speaker  of  the  bouse  of  representatives,  who 
shall  open  and  publish  them  in  the  presence  of  both  houses 
of  the  General  Assembly."  Art.  5,  section  4.  The  pro- 
visions of  our  statute  are  :  "  Each  clerk  of  the  circuit  court 
shall,  on  the  day  following  the  return  day  of  an  election 
for  Grovernor  and  Lieutenant-Governor,  make  out,  at  full 
length,  two  certified  statements,  under  the  seal  of  his  court, 
of  the  number  of  votes  each  candidate  received  ;  one  of  which 
he  shall  transmit  to  the  speaker  of  the  house  of  representatives 
of  the  next  General  Assembly,  by  his  senator  or  representa- 
tive, who  shall  deliver  the  same  to  such  speaker  on  or  before 
the  second  day  of  the  session,  and  the  other  certified  state- 
ment shall  be  transmitted  by  mail  to  Indianapolis,  directed 
to  said  speaker,  and  to  the  care  of  the  secretary  of  state,  by 
whom  the  same  shall  be  delivered  to  the  speaker  on  or  before 
the  second  day  of  the  session."  R.  S.  1881,  section  4729. 
It  appears  from  these  constitutional  and  statutory  provi- 
sions, that  the  papers  sent  by  the  clerks  of  the  counties  of  the 
State  to  Indianapolis,  addressed  to  the  speaker  of  the  house 
of  representatives,  in  the  care  of  the  secretary  of  the  state, 
are  in  the  hands  of  the  secretary  as  a  mere  custodian,  charged 
with  the  duty  of  delivering  them  to  the  speaker  of  the  house 
of  representatives.  Nothing  that  the  secretary  can  do  can 
give  validity  to  the  papers  if  they  have  none  by  force  of  law, 
and  nothing  he  can  do  can  deprive  them  of  validity  if  under 
the  law  they  are  valid.  If  the  secretary  may  be  enjoined 
from  performing  the  imperative  duty  cast  upon  him  by  law, 
then,  upon  like  reasoning,  so  may  the  clerks  of  the  counties, 
and  the  members  of  the  General  Assembly  to  whom  dupli- 
cates of  such  papers  are  entrusted  for  delivery  to  the  officer 
to  whom  they  are  addressed,  and  to  whom  the  law  declares 
they  shall  be  delivered.  We  doubt  whether  papers  directed 
by  law  to  be  delivered  to  a  designated  officer  can,  in  any  case, 
be  stopped  by  injunction  in  the  hands  of  a  mere  custodian 
charged  by  law  with  the  duty  of  delivering  them  ;  but,  how- 
ever this  may  be,  we  are  clear  that  they  can  not  be  stopped 
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by  injunction  in  the  hands  of  the  custodian  in  such  a  case  as 
that  which  this  record  presents  to  us.  If  the  courts  should 
enjoin  the  secretary  of  state,  no  substantial  reSult  would  be 
accomplished,  because  duplicates  of  the  papers  in  his  custody 
are  in  the  hands  of  members  of  the  General  Assembly,  who 
are  charged  by  law  with  the  duty  of  delivering  them  to  the 
speaker,  to  whom  they  are  addressed,  and  the  courts  can  not 
enjoin  legislators  from  performing  a  duty  cast  upon  them  by 
the  law.  Decrees  of  courts  in  injunction  cases  can  only  be 
enforced  by  punishing,  by  fine  or  imprisonment,  those  who 
disregard  them,  and  it  can  not  be  true  that  courts  can  fine  or 
imprison  legislators  for  doing  what  the  law  directs  them  to 
do.  It  is  a  general  principle,  well  grounded  in  reason  and 
firmly  established  by  authority,  that  courts  will  not  issue 
writs  of  injunction  in  cases  where  they  would  be  unavailing, 
and  a  writ  would  be  unavailing  here,  for  the  courts  can  not 
inflict  punishment  upon  officers  for  doing  what  the  law  com- 
mands them  to  do. 

It  is  a  principle  of  constitutional  law,  declared  in  our  Con- 
stitution and  enforced  bv  many  decisions  of  our  own  and 
other  courts,  that  the  departments  of  government  are  sepa- 
rate and  distinct,  and  that  the  officers  of  one  department  shall 
not  invade  any  other.  To  interfere  by  injunction  in  this 
oase  would  involve  a  violation  of  this  fundamental  principle, 
as  a  conflict  between  two  great  departments  of  the  govern- 
ment would  result  from  an  exercise  of  the  jurisdiction  in- 
voked by  the  appellant.  The  General  Assembly  has  power 
to  compel  the  attendance  of  persons  at  its  sesvsions,  and  to 
compel  the  production  of  pai)ers  which  are  necessary  to  en- 
able it  to  justly  and  intelligently  discharge  its  duties  and  ex- 
ercise its  functions.  If  the  judiciary  should  enjoin  the  sec- 
retary of  state  from  delivering  to  the  speaker  the  papers 
described  in  the  complaint,  and  the  General  A&sembly  should 
demand  their  delivery  to  the  officer  to  whom  they  are  ad- 
dressed,  a  conflict  of  authority  would  arise  which  no  tribunal 
could  effectually  determine.     If  the  secretary-  should  in  such 
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a  case  yield  to  the  demaad  of  the  General  Assembly,  he  would 
be  in  contempt  of  the  authority  of  the  court,  and  liable  to 
punishment ;  if,  on  the  other  hand,  he  should  disobey  the 
command  of  the  General  Assembly,  he  would  be  in  contempt 
of  its  authority,  and  subject  to  punishment.  If  the  General 
Assembly  should  deem  it  the  duty  of  the  secretary  of  state 
to  deliver  the  papers,  it  would  not  require  the  aid  of  the 
courts  to  compel  its  performance,  for  it  possesses  the  power 
to  coerce  the  production  of  papers  and  documents.  R.  S. 
1881,  section  4736. 

There  is,  we  know,  some  conflict  in  the  cases  as  to  whether 
the  Legislature  possesses  the  general  inherent  power  to  pun- 
ish for  contempt;  but  it  is  agreed  without  substantial  diver- 
sity of  opinion,  that  it  may  make  and  enforce  orders  for  the 
production  of  papers  in  matters  in  which  it  has  power  to  act. 
Anderson  v.  Dunn,  6  Wheat.  204 ;  Kilbourn  v.  Thompson,  103 
U.  S.  168 ;  Mariner  v.  Dyer,  2  Greenl.  165 ;  Yates  v.  Lans- 
ing, 9  Johns.  395 ;  United  States  v.  Hudson,  7  Cranch,  32  ; 
Tenney's  Case,  23  N.  H.  162  ;  StaU  v.  Copp,  15  N.  H.  212; 
Rx  parte  Dalton,  5  N.  E.  Rep.  136. 

It  is  apparent,  therefore,  that  as,  on  the  one  hand,  the 
General  Assembly  would  not  require  the  aid  of  the  courts,  by 
mandamus  or  otherwise,  to  compel  the  production  of  papers 
addressed,  by  direction  of  the  Constitution  and  the  statute, 
to  the  presiding  officer  of  one  of  its  branches,  so,  on  the  other 
hand,  the  courts  can  not  by  injunction  restrain  it  from  obtain- 
ing those  papers,  nor  by  indirection  produce  that  result  by 
stopping  them  in  the  hands  of  one  whom  the  law  makes  a 
mere  custodian. 

Many  cases  assert  that  courts  can  not  control  by  injunc- 
tion, or  by  any  other  writ,  the  exercise  of  a  purely  legisla- 
tive or  executive  power.  Vicksburg  v.  Lovrry,  61  Miss. 
102  (48  Am.  R.  76)  ;  Harokins  v.  Governor,  1  Ark.  570  (33 
Am.  Dec.  346)  ;  State  v.  Drew,  17  Fla.  67 ;  Loio  v.  Towns,  8 
Ga.  360;  People  v.  Bissell,  19  111.  229;  People  v.  Yates,  40 
111.  126 ;  State  v.  Warmoth,  22  La.  Ann.  1 ;  In  re  Dennett^ 
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32  Maine,  508 ;  Rice  v.  Austin,  19  Minn.  103  (18  Am.  R. 
330) ;  Stute  v.  Governor,  39  Mo.  388 ;  Mauran  v.  Smith,  8 
R.  I.  192  (5  Am.  R.  564) ;  Turnpike  Co,  v.  Brown,  8  Baxter, 
490  (35  Am.  R.  713)  ;  Houston,  etc.,  R.  W,  Co.  v.  Randolph, 
24  Texas,  317 ;  City  of  Chicago  v.  Evans,  24  111.  52;  Sanith  v. 
McCarthy,  56  Pa.  St.  359;  Des  Moines  Gas  Co.  v.  City  of 
Des  Moines,  44  Iowa,  505  (24  Am.  R.  756). 

The  principle  which  underlies  the  decisions  is  well  stated 
by  our  own  court  in  Wright  v.  Defrees,  8  Ind.  298,  where  it 
was  said :  "  The  powers  of  the  three  departments  are  not 
merely  equal, — they  are  exclusive,  in  respect  to  the  duties  as- 
signed to  each.  They  are  absolutely  independent  of  each 
other." 

In  other  cases  this  principle  has  been  asserted  and  en- 
forced. LiUle  V.  State,  90  Ind.  338  (46  Am.  R.  224),  and 
cases  cited ;  Gregory  v.  State,  ex  rel.,  94  Ind.  384  (48  Am. 
R.  162) ;  Butler  v.  State,  97  Ind.  373. 

To  stay  papers  addressed  to  the  presiding  oflBcer  of  one  of 
the  branches  of  the  Legislature  in  the  hands  of  a  mere  cus- 
todian, would  be  an  invasion  of  this  doctrine,  and  one  that 
might  produce  a  serious  conflict  between  the  judicial  and  leg- 
islative departments  of  the  government.  In  refusing  to  in- 
terfere by  injunction,  the  court  neither  decides  that  the  papers 
are  of  legal  force,  nor  determines  what  disposition  can  be 
legally  made  of  them,  for  it  simply  declines  to  interfere  by 
injunction,  because  it  has  no  jurisdiction  to  award  such  a 
writ. 

The  question  is  one  of  jurisdiction  over  the  subject-matter, 
and  jurisdiction  of  the  subject-matter  comes  from  the  law 
alone.  It  is  perfectly  clear  in  reason  and  upon  authority, 
that  no  man  can  invest  the  courts  with  jurisdiction  of  the 
subject-matter.     The  law  alone  can  do  this. 

In  giving  judgment  upon  a  c^se  very  like  the  present  in 
principle,  the  Supreme  Court  of  Minnesota  said  :  ^*An  ex- 
ecutive officer  can  not  surrender  the  defences  which,  not  for 
his,  but  for  the  public  good,  the  Constitution  has  placed  around 
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his  office.  Still  less  can  his  consent  authorize  this  court  to 
transgress  the  constitutional  limitation  of  its  powers^  and 
assume  a  jurisdiction,  which,  by  the  fundamental  law,  it  is 
forbidden  to  exercise/^  County  Treasurer  v.  Dike,  20  Minn. 
363. 

There  are  well  reasoned  cases  that  go  so  far  as  to  hold  that 
the  Legislature  itself  can  not  invest  the  judicial  department 
of  the  government  with  authority  to  assume  jurisdiction  over 
the  legislative  or  executive  departments.  Sterling  v.  Drake,. 
29  Ohio  St.  457  (23  Am.  R.  762) ;  State  v.  Nichols,  26  Ark. 
74  (7  Am.  R.  600) ;  State  v.  Sloss,  25  Mo.  291 ;  Attorney 
General  v.  Brown,  1  Wis.  513  ;  Haley  v.  Clark,  26  Ala.  439.. 

This  is,  indeed,  the  principle  asserted  in  Butler  v.  State, 
supra,  where  it  was  held  that  the  Legislature  could  not  con- 
fer upon  the  courts  the  authority  to  pardon  or  reprieve  per- 
sons convicted  of  crime,  as  that  power  is  conferred  upon  the 
Governor  by  the  Constitution  of  the  State. 

It  is  a  rudimentary  principle,  acted  upon  again  and  again, 
that  when  it  is  ascertained  that  there  is  no  jurisdiction,  courts 
will  go  no  further.  It  would  not  only  be  a  vain  and  fruit- 
less thing  to  assume  to  decide  a  question  when  there  is  no 
jurisdiction,  but  it  would  be  a  mischievous  thing,  because  it 
would  give  an  appearance  of  authority  to  that  which  is  ut- 
terly destitute  of  force.  Such  a  decision  would  be  the  merest 
shadow  of  authority,  binding  nobody.  People  v.  Walter,  68 
N.  Y.  403,  see  p.  4H  ;   Weeden  v.  TownCouncil,  9  R.  I.  128. 

It  is  laid  up  among  the  earliest  principles  of  the  law,  that 
a  decision,  where  there  is  no  jurisdiction,  is  absolutely  and 
incurably  void.  This  principle  frequently  finds  expression, 
although  not  always  accurately  or  elegantly,  in  the  statement, 
so  often  found  in  the  books,  that  "  such  a  judgment  is  coram 
non  judice  and  void.^^  But  one  result  can  here  be  reached,, 
either  on  principle  or  authority,  and  that  is,  that  the  courts 
have  no  jurisdiction  to  entertain  this  suit. 

Judgment  affirmed. 

Filed  Jan.  4, 1887. 
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No.  12,660. 

Adams  v.  Davis. 

Taxes. — Repeal  of  Law. — GoUeetion  of  Prior  Taxes. — Act  of  1872. — The  collec- 
tion of  taxes  assessed  under  the  law  in  force  prior  to  1872  was  not 
afiected  bj  the  repeal  of  that  law  bj  the  act  of  1872. 

■Same. — Ad  of  1881, — All  taxes  existing  at  the  time  the  act  of  1881  was 
passed  were  expressly  preserved  by  that  act,  and  were  not  affected  by  the 
repeal  of  prior  laws. 

Same. — Presumption  of  Legality. — It  will  be  presumed,  as  provided  by  stat- 
ute, that  all  taxes  assessed  upon  property  in  this  State  were  legally 
assessed,  until  the  contrary  is  affirmatively  shown.  Section  6498,  B.  S. 
1881. 

Same. — Lien  PerpetuaL — Dropping  from  Duplicate. — Reinstatement. — The  lien 
for  taxes  is  perpetual  until  payment,  and  is  not  destroyed  by  the  taxes 
being  dropped  from  the  duplicates  for  some  intervening  years  and  placed 
for  those  years  upon  a  "  register  of  doubtful  taxes." 

'Same. — Presumption  that  Taxes  were  Placed  on  Duplicate  by  Proper  Officer. — It 
will  be  presumed,  in  the  absence  of  any  showing  to  the  contrary,  that 
specified  taxes  were  placed  upon  the  duplicate  in  the  treasurer's  hands 
by  the  county  auditor,  whose  duty  it  is  to  do  so. 

Same. — Delinquent. — Distress  and  Sale. — Repkuin. — Legality  of  Assessment. — 
County  Treasurer. — In  an  action  against  a  county  treasurer  to  replevin 
property  distrained  by  him  for  delinquent  taxes,  if  the  duplicate  in  his 
hands  is  legal  on  its  face,  it  is  not  necessary  for  him  to  show  a  legal 
assessment  of  the  taxes. 

Same. — Authority  of  Treasurer  to  Collect. — ^Under  the  act  of  1881,  the  county 
treasurer,  by  virtue  of  the  duplicates  placed  in  his  hands  by  the  county 
auditor,  has  authority  to  collect  delinquent  taxes  by  distress  and  sale  of 
personal  property,  at  any  time,  whether  before  or  after  the  April  settle- 
ment, whether  the  list  provided  for  by  section  6427  has  been  made  or 
not,  aud  whether  the  delinquent  taxes  are  charged  upon  the  current 
duplicate  or  not. 

Same. —  When  Replevin  will  not  Lie. — Replevin  will  not  lie  to  recover  pos- 
session of  property  taken  for  a  tax  assessment. 

Evidence. — Receipt. — Contradiction  by  Parol. — A  receipt  may  be  explained 
or  contradicted  by  parol. 

'Supreme  Court. — Agreement —  Interpretation  by  Parties  in  Trial  Court. — 
Theory  of  Case. — Upon  an  appeal  to  the  Supreme  Court,  the  parties  to  an 
action  will  be  held  to  the  interpretation  which  they  have  placed  upon 
an  agreement  in  the  trial  court,  and  to  the  theory  upon  which  the  case 
was  tried. 
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C  jK  Barrett  and  W.  E,  Barrett,  for  appellant. 
/.  C7.  Brigga,  J,  T.  Hays,  W.  C.  Hultz  and  H.  J,  Hays,  for 
appellee. 

ZoLLARS,  J. — This  is  an  action  of  replevin,  instituted  by 
appellant,  to  i-ecover  the  possession  of  a  horse  held  by  appel- 
lee as  treasurer  of  Sullivan  county.  The  treasurer  claims 
the  right  to  hold  the  possession  of,  and  to  sell  the  horse,  un- 
der a  levy  made  by  him,  to  make  the  amount  of  a  tax  as- 
sessed against  appellant  in  18(36,  and  which,  by  reason  of 
non-payment,  has  become  delinquent. 

At  the  request  of  the  parties,  the  trial  court  made  a  spe- 
cial finding  of  &cts.  To  the  conclusion  of  law  upon  those 
facts,  appellant  excepted,  and  also  filed  a  motion  for  a  new 
trial. 

We  are  met  at  the  threshold  with  appellant's  contention 
that  the  lax  laws  of  1872  and  1881,  respectively,  repealed  all 
former  tax  laws,  and  that,  hence,  the  taxes  in  question,  for 
the  satis&ction  of  which  the  horse  was  taken,  having  been 
assessed  prior  to  1872,  had,  and  have,  no  legal  existence. 

In  the  case  of  Gorley  v.  Sewell,  77  Ind.  316,  it  was  held, 
that  taxes  assessed  under  laws  prior  to  the  act  of  1872,  were 
preserved  by,  and  might  be  collected  under,  the  provisions 
of  that  act.  That  case  has  been  since  cited  and  approved. 
McWhinney  v.  Oity  of  Indianapolis,  101  Ind.  150.  Follow- 
ing those  cases,  which  we  regard  as  having  been  correctly 
decided,  it  must  be  held,  that  if  the  taxes  in  question  were 
properly  assessed  against  appellant  under  the  laws  then  in 
force,  they  were  not  swept  away,  but  left,  and  kept  intact  by 
the  tax  law  of  1872,  and  could  have  been  collected  under  the 
provisions  of  that  law,  unless  there  was  some  obstacle  in  the 
way,  other  than  the  repeal  of  former  laws  by  that  act. 

All  taxes  existing  at  the  time  the  act  of  1881  was  passed, 
were  expressly  preserved  by  that  act.  R.  S.  1881,  section 
<)521.  And,  according  to  the  above  cases,  such  taxes  are  to 
be  collected  in  the  manner  by  that  act  provided. 
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Counsel  have  discussed  a  multiplicity  of  questions  involv- 
ing a  proper  construction  of  our  complicated  revenue  laws, 
the  two  most  important  of  which,  as  affecting  this  case,  are : 

First,  Was  there  a  legal  tax  assessed  against  appellant  ?  and^ 
Second.  Did  the  treasurer  levy  upon  the  horse  by  virtue  of 
legal  authority  ?     These  in  their  order. 

Upon  the  question  of  the  delinquent  taxes  charged  against 
appellant,  the  special  finding  of  facts  is  as  follows  : 

^'Second,  In  1868  there  were,  upon  the  tax  duplicate  of  Sul- 
livan county,  delinquent  taxes  against  appellant  in  the  sum 
of  $37.15. 

^^  Third.  In  February,  1866,  appellant  moved  from  this 
State  to  the  State  of  Illinois. 

^'Fourth.  The  delinquent  taxes,  so  upon  the  duplicate  of 
1868,  were  dropped  from  the  current  duplicate  for  succeeding 
years,  and  were  placed  upon  a  book  which  the  county  treas- 
urer called  ^Insolvent  Record,'  and  so  remained  until  1884^ 
when  they  were  placed  upon  the  current  duplicate  for  that 
year.     *     *     * 

''Seventh.  In  1872  appellant  again  became,  and  has  since 
been,  a  resident  of  Sullivan  county,  and  his  name  has  been 
upon  the  duplicate  as  a  taxpayer." 

The  evidence  shows  that  the  proper  assessor  assessed  ap- 
pellant's personal  property  for  the  year  1866;  that  upon  the 
duplicate  of  1867,  the  taxes  appeared  as  delinquent;  that  that 
delinquency  was  carried  to,  and  placed  upon,  the  delinquent 
list  of  Sullivan  county  for  the  year  1869,  returned  by  the 
county  treasurer  afber  the  third  Monday  of  April,  1870;  that 
the  delinquency  was  also  placed  upon  "  a  register  of  insolvent 
and  doubtful  taxes,  discontinued  on  duplicate  Turman  town- 
ship, Sullivan  county,  for  the  year  1869;"  and  that  the  said 
taxes  were  placed  upon  the  tax  duplicate  for  the  year  1884 
as  delinquent. 

As  found  by  the  court,  appellant  left  the  State  in  February,. 
1866,  but  that  did  not  affect  the  assessment  of  his  property 
for  that  year.     As  the  law  then  was,  it  required  each  person 
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to  be  listed  for  all  the  personal  estate  owned  by  him  on  the 
1st  day  of  January  of  the  year  in  which  the  enlistment  was 
made.     1  G.  &  H.,  p.  71,  section  13. 

It  was  further  provided,  that  the  lien  for  taxes  should  at- 
tach on  the  1st  day  of  January,  and  be  perpetual  until  pay- 
ment.    1  G.  &  H.,  p.  99,  section  112. 

Thus  it  will  be  seen,  that  the  taxes  in  question,  upon  the 
assessment  properly  made,  appeared  upon  the  several  dupli- 
cates named,  including  that  of  1884. 

It  does  not  appear  who  placed  the  taxes  upon  the  duplicate 
of  1884.  As  the  county  auditor  had  authority  to  do  so  (R. 
S.  1881,  section  6421),  it  should  be  presumed  that  it  was  done 
by  him.  Hazzard  v.  Heacock,  39  Ind.  172 ;  State  v.  Wetizel, 
11  Ind.  428. 

That  the  taxt»s  were  dropped  from  the  current  duplicates 
for  some  years,  and  placed  upon  "  a  register  of  doubtful 
taxes,^^  can  make  no  difference.  By  all  of  the  tax  laws  in 
force  at  the  time  the  taxes  were  assessed,  and  since,  taxes 
ceased  to  be  a  lien  only  with  payment.  Some  of  the  laws  ex- 
pressly provided  that  when  there  was  no  probability  of  col- 
lection, they  might  be  dropped  from  the  current  duplicates. 
So,  dropping  them  from  such  duplicates  did  not  destroy 
them. 

The  taxes  were  found  upon  the  duplicates  named,  includ- 
ing the  duplicate  of  1884,  and  the  statute  provides,  that  all 
taxes  assessed  upon  any  property  in  this  State,  shall  be  pre- 
sumed to  be  legally  assessed,  until  the  contrary  is  affirma- 
tively shown.     R.  S.  1881,  section  6498. 

It  is  contended  by  appellant,  that  the  taxes  appearing  upon 
the  duplicate  of  1884,  were  assessed  by  the  county  treasurer, 
and  that  he  had  no  authority  to  make  such  an  assessment. 
Without  stopping  to  inquire  as  to  the  authority  of  the  county 
treasurer  in  that  regard,  it  is  sufficient  to  say  that  the  record 
as  a  whole,  aided  by  the  presumptions  above  stated,  makes  it 
very  clear,  that  appellant^s  contention  has   no  substantial 
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ground  upon  which  to  rest,  and  that  the  taxes  were  assessed 
and  placed  upon  the  duplicates  by  proper  authority. 

Our  conclusion  is,  that  the  record  sufficiently  shows  that 
the  taxes  were  legally  assessed,  and  that  they  still  exist  as  a 
legal  and  enforceable  charge  upon  appellant's  property. 

In  a  case  like  this,  where  the  duplicate  in  the  hands  of  the 
treasurer  is  legal  on  its  face,  as  here,  it  is  not  necessary  for 
him  to  show  a  legal  assessment  of  the  taxes.  Ewing  v.  Robe- 
son, 15  Ind.  26;  Noland  v.  Busby ,  28  Ind.  154;  Hazzard  v. 
Heacock,  supra. 

As  we  shall  see  hereafter,  some  of  the  cases  hold,  that  it 
can  not  be  showd  by  the  plaintiff,  in  an  action  of  replevin 
like  this,  that  the  taxes  were  not  legally  assessed,  and  do  not 
constitute  an  enforceable  charge. 

The  second  inquiry  is,  did  the  treasurer  levy  upon  the  horse 
by  virtue  of  legal  authority  ? 

Upon  that  question  the  finding  of  facts  is  as  follows  : 

^^ Fifth.  At  the  end  of  the  duplicate  of  1868,  the  county 
auditor  attached  his  certificate,  under  his  hand  and  seal,  as  to 
the  correctness  of  the  duplicate,  and  commanding  the  treas- 
urer to  collect  the  same. 

'^ Sixth.  Attached  to  the  duplicate  of  1884,  there  was  a  like 
certificate,  and  both  duplicates  were  delivered  to  the  treasurer 
at  the  proper  time.     *     *     * 

''Ninth.  On  the  19th  day  of  February,  1885,  appellee,  as 
county  treasurer,  issued  a  receipt  in  due  form,  for  the  above 
mentioned  delinquent  taxes  of  1866,  against  appellant,  and, 
without  signing  his  name  thereto,  gave  it  to  a  duly  appointed 
deputy,  with  instructions  to  collect  said  taxes.  Appellant 
having  refused  to  pay,  the  deputy  levied  upon  the  horse,  and 
made  the  following  return  upon  the  receipt :  '  By  virtue  of 
this  receipt,  I  this  day  levied  on  one  dark  gray  horse,  taken 
as  the  property  of  Wra.  Adams,  to  satisfy  this  receipt.  C. 
L.  Davis,  Treas.,  by  Reed,  dept.' " 

So  far  as  applicable  here,  the  statutes  have  all  the  time  re- 
quired the  county  auditor,  in  making  the  tax  duplicates,  to 
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set  down  in  separate  columns  the  different  taxes^  and^  also^. 
the  delinquent  taxes  for  preceding  years.  1  G.  &  H.,  p.  94, 
section  78 ;  1  R.  S.  1876,  p.  108,  section  138  ;  R.  S.  1881, 
section  6418. 

The  statutes,  prior  to  the  act  of  1881,  very  explicitly  re- 
quired the  county  treasurer  to  receive  from  the  auditor  the 
duplicates  thus  made,  and  to  proceed  at  once  to  collect  the^ 
same.  Following  these  requirements,  was  the  following  sec- 
tion in  the  act  of  1872,  which  was  similar  to  the  previous 
act,  viz. :  "  In  case  any  person  shall  refuse  or  neglect  to  pay 
the  tax  imposed  on  him,  the  county  treasurer  shall,  after  the 
third  Monday  of  April,  levy  the  same,  *  *  *  by  distress  and 
sale  of  the  goods  and  chattels  of  such  person,"  etc.  1  R.  S. 
1876,  p.  Ill,  sections  152,  155.  See,  also,  1  G.  &  H.,  p.  97, 
sections  93,  96. 

Both  statutes  gave  the  treasurer  authority  to  collect  delin- 
quent taxes  by  distress  and  sale  of  personal  property,  at  any 
time,  whether  they  were  charged  upon  the  current  duplicate 
or  not,  and  as  well  before  as  after  his  settlement  for  the  cur- 
rent year's  taxes.  1  R.  S.  1876,  pp.  Ill,  112,  sections  155^ 
156;  1  G.  &  H.,  p.  98,  sections  100,  101. 

It  has  been  held,  that  under  those  statutes,  the  tax  dupli- 
cate in  the  hands  of  the  treasurer,  if  legal  on  its  face,  was 
sufficient  authority  to  enable  him  to  seize,  hold,  and  sell  per- 
sonal property  in  satisfaction  of  delinquent  taxes.  Etving  v. 
Robeson,  supra;  Noland  v.  Busby,  supra;  Hazzard  v.  Hea- 
cocky  supra. 

The  act  of  1881  contains  no  section  in  the  language  of  the 
section  of  the  act  of  1872  above  set  out.  Occupying  a  posi- 
tion in  the  act  of  1881,  corresponding  to  that  of  the  section 
above  set  out,  as  to  the  other  sections  defining  the  duties  and 
powers  of  the  county  treasurer  in  the  collection  of  taxes,  is 
the  following:  "After  the  third  Monday  of  April,  the  treas- 
urer shall  cause  a  list  to  be  made  of  the  delinquents,  with  the 
amount  due  from  each,  and  with  a  separate  column  headed 
*  return,'  which  list  shall  be  certified  to  be  correct  by  the 
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<50unty  auditor.  He  shall  then  proceed  with  such  list,  which, 
when  so  certified,  shall  be  a  sufficient  authority,  and  have  the 
^ame  force  and  effect  as  an  execution,  and  call  either  in  per- 
son or  by  deputy,  upon  every  person  named  in  the  duplicate 
who  is  delinquent,  *  *  *  and  he  shall  make  a  demand,  *  * 
and  if  the  taxes  and  penalty  are  not  paid  on  such  demand, 
he  shall  proceed  immediately  to  levy  upon  sufficient  personal 
property  of  such  delinquent  to  pay  such  taxes,  *  *  '^^  and  to 
sell  the  same.  *  *  *  When  he  can  find  no  personal  property 
of  such  delinquent  *  *  *  upon  which  to  levy,  after  dili- 
gent search  therefor,  he  shall  make,  opposite  the  name  of  said 
person  on  said  list  in  the  column  marked  '  return,^  a  special 
return,  setting  forth  the  fact  that  he  had  made  diligent  search 
in  the  county  for  personal  property  of  such  delinquent,  and 
was  unable  to  find  any  upon  which  to  levy  for  the  payment 
of  the  taxes  due  thereon ;  which  return  shall  be  prima  facie 
evidence  of  the  facts  therein  recited."  R.  S.  1881,  section 
6427. 

It  is  contended  by  appellant,  as  we  understand  the  argu- 
ment of  his  counsel,  that  the  list  provided  for  by  the  above 
section,  confers  upon  the  treasurer  all  the  authority  he  has 
under  the  act  of  1881,  to  distrain  and  sell  personal  property ; 
that  he  must  have  the  list  with  him  when  he  levies  upon  such 
property  ;  that  he  must  make  a  return  upon  such  list ;  that 
in  this  case  the  treasurer  had  no  such  list,  and  that,  therefore, 
his  levy  upon,  and  retention  of  the  horse,  were  without  au- 
thority, and  illegal,  and  that  such  want  of  authority  may  be 
taken  advantage  of  in  a  case  of  this  character. 

In  our  judgment,  a  proper  construction  of  the  act  of  1881 
leads  to  the  conclusion,  that  the  treasurer  has  authoritv  to 
collect  delinquent  taxes  by  seizure  and  sale  of  personal  prop- 
erty, aside  from  section  6427,  supra.  In  other  words,  that 
he  has  such  authority  by  virtue  of  the  duplicates  placed  in 
his  hands  by  the  county  auditor. 

Section  6500  provides,  that  the  county  auditor  and  treas- 
urer shall  attend  at  the  office  of  the  auditor,  on  the  third  Mon- 
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day  of  April  annually ;  that  the  treasurer  shall  then  and  there 
make  a  settlement  with  the  auditor  for  the  amount  of  taxes 
for  which  the  treasurer  is  to  stand  charged,  as  follows :  '^ First. 
The  auditor  shall^  in  a  column  or  columns  for  the  purpose^ 
opposite  the  name  and  description,  on  the  right  hand  of  the 
duplicate  in  the  hands  of  the  auditor  and  treasurer,  extend  a 
list  of  all  such  taxes  as  the  treasurer  shall  have  been  unable 
to  collect.  Second.  The  treasurer,  under  oath,  to  be  admin- 
istered by  the  auditor,  shall  certify  in  such  duplicate  to  the 
correctness  of  such  list,  setting  out  in  words  and  in  figures  the 
amount  thereof.  Third.  The  treasurer  shall  immediately 
proceed  to  collect  the  same  in  the  manner  provided  by  law/' 

This  section,  in  connection  with  section  6427,  sxipra,  which 
provides  for  the  making  of  a  list  by  the  treasurer,  subsequent 
tr)  such  settlement,  without  reference  to  other  sections  of  the 
statute,  leads  to  an  inference  that  a  collection  by  sale  of  per- 
sonal property  can  be  made  by  virtue  of  that  list  alone. 

Section  6433  is  as  follows :  "  Nothing  contained  in  the  pre- 
ceding section  shall  prevent  the  treasurer  from  collecting  de- 
linquent taxes  at  any  time  by  levy  and  sale  of  personal  prop- 
erty. Whenever  he  has  reason  to  believe  that  any  person 
charged  with  tax  is  about  to  remove  from  the  county  without 
payment  of  his  tax,  he  may,  at  any  time,  levy  such  tax  and 
charges  by  distraint  and  sale  of  personal  property.  And  it  is 
hereby  made  his  duty  to  levy  and  collect  all  delinquent  taxes, 
whether  they  be  charged  upon  a  current  year's  duplicate  or 
otherwise,  &s  well  before  as  after  his  return  and  settlement  for 
a  current  year's  taxes." 

"  The  preceding  section,"  as  used  in  the  section  above  set 
out,  we  think,  includes  section  6427,  because  that  section  is 
upon  the  same  subject.  But,  however  that  may  be,  the  sec- 
tion last  above  set  out  clearly  gives  to  the  treasurer  authority 
to  collect  delinquent  taxes  by  the  sale  of  personal  property 
at  any  time,  whether  before  or  after  the  settlement  in  April, 
and  without  reference  to  it,  whether  the  list  provided  for  in 
Vol.  109.— 2 
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section  6427  has  been  made  or  not,  and  whether  the  delin- 
quent taxes  are  charged  upon  the  current  duplicate  or  not^ 
The  column  headed  "  return,"  which  the  list  is  to  contain^ 
seems  to  be  designed  more  particularly  for  the  purpose  of 
making  and  preserving  a  record  of  the  fact  that  the  treasurer 
was  unable  to  find  personal  property  after  diligent  search. 

In  that  regard,  the  section  was  doubtless  intended  to  be  an 
improvement  upon  section  4  of  the  act  of  1873  as  amended 
in  1875.  1  R.  S.  1876,  p.  .140.  See,  also,  section  6428,  R. 
S.  1881. 

It  is  not  shown  that  the  treasurer  had  in  his  possession  the 
list  provided  for  by  section  6427,  supra,  nor  is  it  shown  that 
he  had  not.  If  it  were  necessary,  it  perhaps  ought  to  be  pre- 
sumed, in  a  case  of  this  character,  that  the  officers  did  their 
whole  duty,  and  that  appellee  had  such  a  list  in  his  posses- 
sion, although  the  deputy  did  not  have  it  with  him  when  he 
levied  upon  the  horse. 

When  we  have  determined  that  there  was  a  valid  tax, 
charged  upon  the  duplicates  against  appellant,  which  was  de- 
linquent, and  that,  by  virtue  of  those  duplicates,  the  treasurer 
had  authority  to  levy  upon  appellant's  personal  property,  it 
becomes  unnecessary  to  decide  as  to  whether  or  not  the  treas- 
urer's proceeding  in  making  the  levy  was  entirely  regular^ 
whether  he  properly  made  a  return  of  the  levy  upon  the  re- 
ceipt, or  as  to  whether  or  not  the  trial  court  erred  in  admit- 
ting in  evidence  the  receipt  and  the  return  thereon.  When 
it  is  determined  that  there  was  such  a  tax,  that  the  treasurer 
had  such  authority  to  collect  l>y  a  levy  upon,  and  the  sale  of 
personal  property,  and  made  such  a  levy,  and  took  the  prop- 
erty into  his  possession,  the  finding  and  judgment  must  be 
against  appellant's  claim  to  the  immediate  possession  of  the 
property. 

The  judgment  of  the  court  below  being  correct,  and  just 
what  it  necessarily  had  to  be,  it  will  not  be  reversed  on  account 
of  intervening  errors,  if  there  were  any. 

In  this  case,  appellant  accompanied  his  complaint  with  an 
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affidavit^  and  asked  for  the  immediate  possession  of  the  prop- 
erty as  against  the  treasurer.  The  one  and  only  question 
was,  had  appellant  the  right  to  such  possession  ? 

When  the  immediate  possession  of  property  is  sought  in  an 
action  of  replevin,  our  statute  requires  that  an  aflSdavit  shall 
be  made  by  the  plaintiflf,  or  some  one  in  his  behalf,  showing 
that  the  same  has  not  been  taken  for  a  tax,  assessment,  etc. 
R.  S.  1881,  section  1267. 

\yhen  it  is  shown  that  it  has  been  taken  for  a  tax,  as  it  is 
shown  here,  the  plaintiff's  case  is  at  an  end,  and  the  judg- 
ment must  be  against  him.     Such  is  the  ruling  everywhere. 

Citing  authorities,  Mr.  Wells,  in  his  work  on  Replevin,  at 
section  224,  says :  "  There  is  a  provision  common  to  the  laws 
of  all  the  States,  that  goods  seized  on  legal  process  issued  for 
the  collection  of  a  tax  can  not  be  retaken  from  the  officer  by 
a  writ  of  replevin.  *  *  *  Xhe  law  therefore  forbids 
replevin  of  goods  so  seized,  and  remits  the  party  to  his  action 
for  trespass  or  trover,  or  such  other  proper  action  as  he  may 
elect." 

Justice  Br  ESSE,  in  the  case  of  McClaughry  v.  Oralzenberg, 
39  111.  117, 122,  said  :  "  Disastrous,  indeed,  would  be  the  con- 
sequences to  the  public  was  it  allowed  to  every  taxable  inhab- 
itant, who  may  have  conceived  a  notion  that  a  law  of  general 
application,  imposing  taxes,  is  void,  and,  therefore,  he  shall  be 
permitted  to  arrest  its  operation,  and  thus  break  down  the 
financial  system  of  the  State.  If  one  may  do  it,  the  whole 
community  may,  and  ruin  and  disgrace  would  inevitably  fol- 
low the  extinction  of  our  State  credit  thus  brought  about. 
The  law  forbids  the  consideration  of  the  question  of  the 
legality  of  a  tax,  assessment  or  fine,  levied  under  any  law 
Standing  on  the  statute  book  of  the  State,  by  means  of  the 
action  of  replevin,  and  for  the  reason  we  have  given.'' 

And  so,  it  has  been  held,  that  replevin  will  not  lie  for  prop- 
erty taken  by  virtue  of  a  warrant  for  the  collection  of  a  tax, 
even  though  the  warrant  may  have  issued  erroneously  or  irreg- 
ularly, or  contrary  to  law ;  that  if,  on  its  face,  it  gives  the  of- 
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ficer  authority  to  collect  a  tax,  and  to  seize  property  for  that 
purpose,  replevin  for  property  so  seized  can  not  be  sustained. 
Wells  Replevin,  section  225;  People  v.  Albany  C.  P.,  7 
Wend.  485 ;  Hudler  v.  Golden,  36  N.  Y.  446 ;  MoutU  Carbon 
Coal,  etc,  Co.  v.  Andrews,  53  111.  177 ;  Willard  v.  Kimball' 
10  Allen,  211 ;  Morris  Replevin,  p.  93;  Bringhurst  v.  Pol- 
lard, 6  Ind.  452. 

Some  of  the  above  cited  cases  announce  a  doctrine  more 
radical  than  we  need  here  declare,  or  fully  endorse.  Most 
of  them  were  based  upon  statutes,  similar  to  that  in  force  in 
this  State  at  the  time  the  case  of  Bringhurat  v.  Pollard,  supra, 
was  decided,  which  forbid  the  issuing  of  a  writ  of  replevin 
to  recover  property  taken  for  a  tax.  Our  statute  has  been 
changed,  and  now  an  action  of  replevin  may  be  prosecuted 
without  asking  for  the  immediate  possession  of  the  property, 
and,  hence,  without  filing  the  bond  and  affidavit  required 
when  such  immediate  possession  is  asked.  Catterlin  v.  Mitchell, 
27  Ind.  298 ;  Hodson  v.  Warner,  60  Ind.  214. 

That  change  in  the  statute,  however,  does  not  change  the  rule 
which  controls  in  the  replevying  of  personal  property  taken 
for  a  tax.  Replevin,  under  our  statute,  is  a  possessory  action, 
and  the  question  in  such  a  case  is,  was  the  plaintiff  entitled 
to  the  possession  of  the  property  at  the  time  the  action  was 
commenced  ? 

In  order  to  get  the  immediate  possession  of  the  property, 
the  plaintiff  must  file  an  affidavit  showing  that  it  was  not  taken 
for  a  tax.  And  so,  in  order  to  a  final  recovery,  the  plaintiff 
must  show  that  he  was  entitled  to  the  possession  of  the  prop- 
erty at  the  time  the  action  was  commenced,  and  to  show  this, 
it  must  be  made  to  appear  that  it  was  not  taken  for  a  tax. 
This  construction  of  the  statute  is  fully  sustained  by  the  case 
of  Ewing  v.  Robeson,  supra,  and  the  recent  case  of  Louismlle, 
etc.,  R.  W.  Co.  V.  Payne,  103  Ind.  183. 

The  statute  under  consideration  provides,  that  in  order 
that  the  plaintiff  may  have  the  immediate  possession  of  the 
property,  his  affidavit  shall  also  contain  a  statement  that  it 
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has  not  been  seized  under  an  execution  or  attachment  against 
his  property. 

In  the  case  last  above,  which  was  an  action  of  replevin,  it 
was  said :  "Under  the  provisions  of  our  code,  the  execution 
defendant  can  not  maintain  such  an  action  as  this  for  the 
recovery  of  the  personal  property  held  under  the  execution." 

Appellant  further  contends,  that  it  is  shown  by  the  proof, 
that  the  taxes  in  question  were  paid  before  the  levy  upon  the 
horse.  A  receipt  was  read  in  evidence  which,  possibly,  is 
broad  enough  in  its  terms  to  cover  those  taxes.  It  is  well 
settled,  that  a  receipt  may  be  explained  or  contradicted  by 
parol.  This  was  done  to  the  satisfaction  of  the  court  below, 
and  the  proof  is  satisfactory  here.  Lash  v.  Rendell,  72  Ind. 
475 ;  Hight  v.  Taylor,  97  Ind.  392 ;  Scott  v.  Scott,  105  Ind. 
584. 

During  the  trial  an  agreement  was  made  by  counsel  as  to 
the  payment  of  taxes  by  appellant,  which  was  intended  to 
serve  as  evidence  in  the  case.  That  agreement  is  broad  enough 
in  terms,  if  literally  construed,  to  cover  the  taxes  here  in 
question  ;  but  it  is  manifest  from  the  whole  record,  that  coun- 
sel and  the  court  gave  it  a  different  interpretation,  and  tried 
the  case  from  beginning  to  end  upon  the  theory  that  the  agree- 
ment did  not,  and  was  not  intended  to,  cover  the  tax  here  in 
question,  and  for  which  the  levy  was  made  upon  the  horse. 

Upon  an  appeal,  the  parties  ought  to  be  held  to  the  inter- 
pretation which  they  put  upon  the  agreement  below,  and  to 
the  theory  upon  which  they  tried  the  case.  Reissner  v.  Ox- 
ley,  80  Ind.  580 ;  Graham  v.  Notolin,  54  Ind.  389  ;  Carver 
V.  Carver,  97  Ind.  497  (516) ;  Bxcchanan  v.  State,  ex  reL, 
106  Ind.  251. 

We  do  not  find  it  necessary  to  go  into  the  question  as  to 
whether  or  not,  in  a  case  of  this  character,  proof  of  the  pay- 
ment of  the  taxes  for  which  the  property  was  taken,  is  com- 
petent. It  is  sufficient  here,  that  the  court  below  found  that 
they  had  not  been  paid,  and  that  there  is  nothing  in  the  record 
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that  requires,  or  would  justify  this  court  in  overthrowing  that 
finding. 

Other  questions  are  discussed  by  counsel,  which  we  do  not 
extend  this  opinion  to  decide,  as  they  are  not  such  as  could 
affect  the  conclusion  reached  and  above  stated. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  22,  1886 ;  petition  for  a  rehearing  overruled  Jan.  5,  1887. 


No.  11,649. 

Malott  v.  Price  et  al. 

CJoNTRACT. — Real  Plitate.—Licervie. — Assif/mnenl. — Notice. — An  agreement,  by 
which  a  party  is  to  have  certain  land,  "  to  hold  and  use  as  his  own  as 
long  as  he  keeps  a  mill  upon  it  and  keeps  the  same  in  running  order," 
is  a  mere  naked  license,  creating  no  freehold  estate  in  the  land,  and  an 
assignee  of  the  instrument  is  chargeable  with  notice  of  the  nature  of  the 
interest  assigned. 

Same. — Personal  Property. — Mill. — Chattel  Mortgage. —  Innocent  Purchaser. — 
The  mill,  by  the  terms  of  the  agreement,  being  treated  as  personal  prop- 
erty by  the  owner  of  the  freehold  and  his  licensee,  an  assignee  of  the 
instrument,  notwitiistanding  the  mill  is  a  permnnent  structure,  annexed 
to  the  real  estate,  is  bound  to  know  of  its  liability  to  be  encumbered 
by  chattel  mortgage,  and  can  not  claim  to  be  an  innocent  purchaser  as 
against  such  a  mortgage  executed  thereon  by  his  assignor  and  properly 
recorded. 

From  the  Grant  Circuit  Court. 

G,  TF.  Harvey,  A.  Steele  and  JS.  T.  St,  John,  for  appellant. 
J.  F.  McDowell  and  C.  L,  Henry,  for  appellees. 

Mitchell,  J. — On  the  9th  day  of  October,  1874,  John 
Comer  and  Richard  Babb,  being  the  owners  of  adjoining 
tracts  of  land  in  Grant  county,  made  an  agreement  with 
Shock  and  Clark,  the  material  part  of  which  was  in  the  fol- 
lowing terms : 
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"  The  said  Comer  and  Babb  agree  to  let  Shock  and  Clark 
have  two  acres  of  ground  on  the  southeast  corner  of  Richard 
Babb's  land,  and  out  of  the  southwest  corner  of  John  Comer's 
land,  to  hold  and  use  as  their  own  as  long  as  they  keep  the 
mill  upon  it,  and  keep  the  same  in  running  order." 

This  agreement  was  signed  by  all  the  parties,  but  was  not 
acknowledged.  On  the  22d  of  January,  1878,  Shock  and 
Clark  assigned  the  agreement,  by  a  writing  endorsed  on  the 
back  of  the  paper,  to  Jackson  Nance.  After  several  inter- 
mediate assignments  endorsed  thtfreon,  the  paper  was  in  like 
manner  assigned  to  the  appellant,  Millicent  Malott,  on  the 
3d  day  of  April,  1879. 

It  may  be  inferred  that  a  mill  had  been  erected  on  the  land 
before  the  agreement  above  set  out  was  made.  Apart  from 
the  inference  arising  from  the  language  of  the  agreement 
above  referred  to,  there  is  nothing  in  the  record  to  show  when, 
by  whom,  or  under  what  arrangement  or  agreement  the  mill 
in  controversv  was  erected. 

While  Jackson  Nance  held  the  agreement  above  set  out,  as 
the  assignor  of  Shock  and  Clark,  he  executed  a  chattel  mort- 
gage to  Micajah  H.  Moon,  to  secure  an  indebtedness  owing 
by  the  mortgagor  to  Moon.  The  instrument  recites  that  the 
mortgagor  had  bargained  and  sold  to  iloon  "  the  following 
described  personal  property,  to  wit:  The  undivided  one-half 
of  one  grist  mill,  with  three  run  of  burrs — two  for  wheat  and 
one  for  corn,  stationary  boiler  and  engine  combined,  also  the 
undivided  one-half  of  a  stationary  saw  mill  and  saw  frame, 
and  all  the  fixtures  thereunto  belonging,  *  *  *  situate  in 
Franklin  township,  Grant  county,  Indiana." 

This  instrument  wa§  duly  recorded  in  the  chattel  mortgage 
record  of  Grant  countv. 

It  is  conceded  that  the  mill  described  in  the  mortgage  is 
the  same  as  that  referred  to  in  the  agreement  above  set  out. 

Price,  as  the  assignee  of  Moon,  commenced  this  suit  to 
foreclose  the  mortgage,  the  appellant  being  described  as  a 
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defendant,  claiming  an  interest  in  the  mortgaged  property. 
A  judgment  of  foreclosure  having  been  given  below,  the  ap- 
pellant brings  this  appeal,  and  asks  a  reversal,  on  the  ground 
that  she  was  an  innocent  purchaser  of  the  mortgaged  prop- 
erty without  notice  of  the  mortgage.  The  argument  on  her 
behalf  proceeds  upon  the  theory  that  the  agreement  between 
Comer  and  Babb,  on  the  one  part,  and  Shock  and  Clark,  on 
the  other,  created  in  the  latter  a  freehold  estate  in  the  land 
therein  described.  It  is  said  the  estate  thereby  created  is  in 
the  nature  of  a  base  or  qilalified  fee,  and  that  the  mortgage 
sought  to  be  foreclosed  was  therefore  an  encumbrance  upon 
real  estate ;  hence,  it  is  argued,  since  it  appears  from  the  evi- 
dence that  the  appellant  purchased  and  paid  for  the  property, 
without  actual  notice  of  the  encumbrance,  the  chattel  mort- 
gage record  did  not  charge  her  with  constructive  notice.  The 
case  is  before  us  upon  a  second  appeal  without  substantial 
diflerence  as  to  the  merits  of  the  questions  involved.  Price  • 
V.  Malott,  85  Ind.  266. 

The  agreement  referred  to  contains  no  words  of  grant  or 
conveyance  of  any  description  whatever.  Hwnmelman  v. 
Mounts,  87  Ind.  178.  It  was  in  legal  effect  nothing  more 
than  a  mere  naked  license,  under  which  Shock  and  Clark  were 
authorized  to  occupy  the  land  of  Comer  and  Babb,  so  long 
as  they  should  see  fit  to  keep  the  mill  upon  the  land,  and  keep 
it  in  running  order.  Knight  v.  Indiana,  etc,  Co,,  47  Ind. 
105  (17  Am.  R.  692);  New  York,  etc.,  R.  W.  Co.  v.  Randally 
102  Ind.  453. 

Whatever  interest  or  right  the  appellant  acquired,  if  she 
acquired  any,  she  took  by  a  mere  assignment  endorsed  on  the 
back  of  the  written  memorandum.  Ereehold  estates  in  land 
can  not  be  created  by  an  informal  memorandum  such  as  that 
referred  to,  nor  are  such  estates  transferrible  by  merely  assign- 
ing the  deed  which  creates  them. 

While  the  record  discloses  nothing  concerning  the  agree- 
ment under  which  the  mill  was  erected,  the  plain  inference 
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from  the  writing  above  set  out  is,  that  Shock  and  Clark  had 
the  right  to  remove  it  at  their  discretion.  It  was,  therefore, 
as  between  them  and  the  owners  of  the  land,  presumably  per- 
sonal property.  Price  v.  Malott,  supra;  Rogers  v.  CoXj  96 
Ind.  157  (49  Am.  11.  152),  and  cases  cited. 

The  appellant's  interest  in  the  property  having  accrued  to 
her  under  and  by  an  assignment  of  the  agreement  in  ques- 
tion, her  interest  can  not  be  greater  in  extent  than  was  that 
of  her  assignor.  Having  taken  an  assignment  of  an  instru- 
ment which  could  not  with^  propriety  be  regarderl  as  a  con- 
veyance of  real  estate,  and  which  was  only  assignable  on  the 
assumption  that  it  related  to  a  chattel  interest,  she  is  charge- 
able with  notice  of  the  nature  and  quality  of  the  interest  as- 
signed. The  very  instrument  through  which  she  claiuis  recog- 
Lizes  the  right  of  her  assignor  to  treat  the  mill  as  personalty, 
aLd  remove  it  from  the  land.  She  was,  therefore,  bound  to 
know  that  the  mortgaged  property  was  subject  to  all  the  in- 
cidents of  property  of  that  description,  one  of  which  is  the 
liability  of  being  encumbered  by  chattel  mortgage. 

Tlvat  the  mill  was  a  permanent  structure,  and  annexed  to 
the  real  estate,  does  not  affect  the  question  in  a  case  like  this. 
As  we  have  seen,  by  the  terms  of  the  instrument  under  which 
the  appellant  claims  as  assignee,  the  mill  was  treated  as  per- 
sonal property  by  the  owners  of  the  freehold,  and  their 
licensees.  The  appellant's  assignors  treated  it  as  personalty, 
and  mortgaged  it  as  such. 

The  instruction  given  by  the  court,  to  the  effect  that  if  the 
owners  treated  the  property  mortgaged  as  personal  property, 
and  mortgaged  it  as  such,  the  mortgage  was  properly  recorded 
as  against  the  appellant,  was  therefore  not  erroneous. 

What  has  been  said  disposes  necessarily  of  the  other  ques- 
tions argued.  The  appellant's  position  can  not  be  assimilated 
to  that  of  an  innocent  purchaser  of  land,  upon  which  trade 
fixtures  have  been  erected,  and  permanently  annexed  to  the 
soil,  the  purchaser  being  ignorant  of  a  binding  agreement 
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Authorizing  the  fixtures  to  be  severed.  It  was  agreed  that 
the  mortgage  was  duly  recorded  iu  the  chattel  mortgage 
record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  7, 1887. 


No.  13,364. 
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109    26  Elections. — Laws  to  be  Liberally  Construed.— Election  laws  are  to  be  liber- 

teg      AaQ 

ally  construed  when  necessary  to  reach  a  correct  result,  and  their  pro- 
visions treated  as  directory  rather  than  as  mandatory. 

Same. —  Change  ofPredncis, —  Staivie  Construed.— Section  4687,  R.  S.  1881, 
prohibiting  a  change  in  the  boundaries  of  election  precinct^i  by  the 
county  commissioners  after  the  June  term  of  the  board  next  preceding 
any  election,  does  not  apply  where  the  readjustment  of  a  precinct  becomes 
necessary  on  account  of  a  change  in  the  boundary  line  between  town- 
ships. 

Same. — Change  of  Township  Boundary, — Right  to  Vote. — Where  the  boundary 
line  of  a  township  is  changed  by  the  county  commissioners,  at  their 
December  term  next  preceding  the  April  election,  by  the  addition  of 
territory  taken  from  an  adjoining  township,  the  persons  residing  upon 
such  territory,  being  otherwise  legal  voters,  are  entitled  to  vote  at  such 
election  in  the  precinct  into  which  they  have  been  cast. 

From  the  Howard  Circuit  Court. 

M,  Bell,  W,  C.  Purdurn  and  C.  N.  Pollard,  for  appellant. 
J.  O'Brien,  0.  C.  Shirley,  J.  C.  Blacklidge,  W.  E.  Black- 
lidge  and  B.  C.  H.  Moon,  for  appellee. 

NiBLACK,  J. — This  was  a  proceeding  before  the  board  of 

commissioners  of  the  county  of  Howard  to  contest  the  validity 

*  « 

of  the  election  of  a  township  trustee. 

John  E.  Duncan,  the  contestor,  claiming  to  be  a  compe- 
tent elector,  and  entitled  to  vote  at  an  election  for  township 
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trustee,  complained  that  at  the  June  term,  1884,  of  the  said 
board  of  commissioners  of  the  county  of  Howard,  said  board 
established  two  precincts,  known  as  No.  1  and  No.  2  respec- 
tively, in  the  township  of  Taylor,  in  said  county,  giving  the 
boundaries  of  each  of  such  precincts;  that,  on  the  16th  day 
of  December,  1885,  said  board,  by  an  order  entered  for  that 
purpose,  unlawfully  assumed  to  change  the  boundaries  of  said 
precincts,  specifically  describing  such  boundaries  as  so  changed, 
by  which  it  was  made  to  appear  that  the  second  precinct  had 
been  enlarged  by  the  inclusion  of  territory  not  originally  em- 
braced in  either  one  of  such  precincts ;  that,  on  the  5th  day 
of  April,  1886,  an  election  was  held  in  said  township  of  Tay- 
lor for  the  purpose,  amongst  other  things,  of  electing  a  trus- 
tee for  that  township;  that  he,  the  contestor,  was  a  candidate 
for  said  office  of  township  trustee,  and  was  voted  for  as  such 
at  both  precincts  of  said  township,  receiving  in  all  two  hun- 
dred and  two  legal  votes  for  that  office;  that  Daniel  Shenk, 
the  contestee,  was  also  a  candidate  at  the  same  election  and 
for  the  same  office,  and  was  likewise  voted  for  at  both  pre- 
cincts, receiving  therefor  only  in  the  aggregate  one  hundred 
and  eighty-three  legal  votes  ;  that  the  whole  number  of  votes 
cast  at  said  election  was  four  hundred  and  sixty;  that,  by 
reason  of  the  pretended  and  unlawful  changes  in  the  boun- 
daries of  the  precincts  in  question,  seventy-five  illegal  votes 
were  cast  and  counted  at  said  election  for  township  trustee  ; 
that  of  the  number  of  illegal  votes  so  cast  and  counted,  he, 
the  contestor,  received  twenty-five,  and  the  contestee  received 
the  remaining  fifty,  thus  giving  him  an  apparent  majority  of 
the  votes  cast  at  such  election;  that  upon  this  apparent  ma- 
jority the  contestee  was  thereafter  declared  to  have  been 
elected  trustee  of  said  township  of  Taylor. 

The  proceedings  had  upon  this  complaint  before  the  board 
of  commissioners  resulted  in  a  judgment  in  favor  of  the  con- 
testee. 

Upon  an  appeal  to  the  circuit  court,  and  after  a  demurrer 
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to  the  complaint  had  been  overruled,  the  contestee  answered 
tfiat  the  only  change  made  in  the  boundaries  of  the  election 
precincts  referred  to  in  the  complaint  resulted  from  a  change 
in  the  boundary  line  between  the  townships  of  Taylor  and 
Union,  of  said  county  of  Howard  ;  that,  on  said  16th  day  of 
December,  1885,  the  board  of  commissioners  of  said  county 
of  Howard,  on  the  petition  of  divers  persons  interested, 
ordered  the  boundary  line  between  said  townships  to  be 
changed  by  taking  a  strip  of  six  sections  of  land  from  Union 
township  and  attaching  it  to  Taylor  township ;  that  said  strip 
of  land  was  at  the  same  time,  by  a  like  order  of  s^aid  board, 
added  to  and  made  a  part  of  precinct  Xo.  2  of  said  latter 
township,  of  which  notice  was  duly  given  by  publication  in 
a  proper  newspaper  more  than  one  month  prior  to  said  5th 
day  of  April,  1886. 

This  answer  was  held  to  be  sufficient  upon  demurrer,  and 
the  oontestor  declining  to  plead  further,  final  judgment  was 
rendered  against  him  for  want  of  a  reply. 

Error  and  cross  error  are  both  assigned  upon  the  proceed- 
ings below. 

The  principal  question  intended  to  be  presented  by  this 
appeal,  and  which  we  will  assume  is  fairly  presented,  is, 
what  effect,  if  any,  did  the  change  made  in  the  boundaries 
and  territory  of  precinct  No.  2  have  upon  the  legality  of  the 
election  held  in  April,  1886,  at  which  the  contestor  and  con- 
testee were  voted  for  as  candidates  for  township  trustee  ? 

The  contestor  claims  that  the  addition  of  the  six  sections 
of  land  to  precinct  Xo.  2,  at  the  time  it  was  made,  was  in 
contravention  of  the  provisions  of  section  4687,  R.  S.  1881, 
and  was,  for  that  reason,  null  and  void;  that,  in  consequence, 
none  of  the  persons  residing  upon  any  of  the  territory  so  un- 
lawfully added  to  precinct  Xo.  2  were  entitled  to  vote  in  such 
precinct ;  that  seventy-five  of  the  votes  given  at  the  election 
in  question  were  cast  by  persons  residing  upon  such  unlaw- 
fully added  territory,  and  that  hence  such  seventy-five  votes 
were  illegal  votes. 
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Section  4687,  R.  S.  1881,  referred  to,  provides  that ''  The 
county  commissioners  of  any  county  may  change  the  boun- 
daries of  any  precinct  within  such  county,  or  divide  any  pre- 
cinct into  two  or  more  precincts,  or  consolidate  two  or  more 
precincts  into  one,  or  change  any  place  of  holding  elections, 
whenever  public  convenience  or  the  public  good  may  require 
it:  Provided^  That  no  such  change,  division,  or  consolidation 
shall  be  made  after  the  June  term  of  said  commissioners  next 
preceding  any  election ;  And  Provided,  further,  That  no  such 
change,  division,  or  consolidation  shall  be  valid  without  giv- 
ing due  notice,  at  least  one  month  before  any  election,  either 
by  publication  in  the  newspaper  having  the  largest  circula- 
tion in  such  county,  or  by  posters  put  up  in  four  of  the  most 
public  places  in  each  precinct/' 

This  section  must  be  construed  in  connection  with  other 
sections  of  the  statute  bearing  on  the  same  subject  to  which 
it  relates. 

Section  5987,  R.  S.  1881,  directs  that  "The  board  of  com- 
missioners in  each  county  in  this  State  may  lay  off  and  divide 
the  same  into  any  number  of  townships  that  the  convenience 
of  the  citizens  may  require,  accurately  defining  the  boundaries 
thereof,  and  may,  from  time  to  time,  make  such  alterations 
in  the  number,  names,  and  boundaries  of  such  townships  as 
they  may  deem  proper." 

Our  election  laws  were  enacted  upon  the  evident  theory 
that  every  qualified  voter  of  the  State  is  entitled  to  vote  at 
some  precinct  or  voting  place  at  every  election,  except  when 
restrained  by  some  provision  of  our  State  Constitution. 

This  is  well  illustrated  by  the  provisions  of  section  4686, 
R.  S.  1881,  which  requires  the  commissioners  of  the  several 
counties  to  designate  suitable  places  for  holding  elections  in 
each  township,  and  to  diefine  precincts,  or  voting  districts,  by 
definite  boundaries,  and  which  further  provides  that  where 
only  one  place  of  voting  in  a  township  is  designated,  such 
township  shall  constitute  a  precinct,  or  voting  district,  and 
prescribes  other  regulations  for  the  convenience  of  voters. 
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The  fair  inference  from  all  the  provisions  of  the  election 
laws  having  any  relation  to  the  subject  is,  that,  primarily,  each 
township  constitutes  an  election  precinct,  with  the  power  rest- 
ing in  the  proper  board  of  commissioners  to  change  the 
boundaries  of  such  township  at  any  time,  and  that  when  a 
township  is  divided  into  two  or  more  election  precincts,  the 
precincts  are  mere  subdivisions  of  such  township,  intended 
to  embrace,  and  presumably  embracing,  all  the  territory  within 
its  limits. 

It  is  also  a  well  recognized  principle  of  statutory  construc- 
tion, that  election  laws  are  to  be  liberally  construed  when 
necessary  to  reach  a  substantially  correct  result,  and  to  that 
end  their  provisions  will,  to  every  reasonable  extent,  be  treated 
as  directory  rather  than  mandatory. 

McCrary,  on  the  American  Law  of  Elections,  at  section 
200,  states  some  general  principles  which  ought  to  be  observed 
in  construing  the  election  laws  of  the  several  States,  and  then 
concludes  as  follows:  "If  we  keep  in  view  these  general 
principles,  and  bear  in  mind  that  irregularities  are  generally 
to  be  disregarded,  unless  the  statute  expressly  declares  that 
they  shall  be  fatal  to  the  election,  or  unless  they  are  such  in 
themselves  as  to  change  or  render  doubtful  the  result,  we  shall 
find  no  great  difficulty  in  determining  each  case  as  it  arises 
under  the  various  statutes  of  the  several  States/'  See,  also. 
City  of  Lafayette  v.  State,  ex  reL,  69  Ind.  218  ;  West  v.  Ro88, 
53  Mo.  350;  Jones  \.  State,  1  Kan.  273;  Gilleland  v. 
Schuyler,  9  Kan.  569. 

Having  in  view  the  right  of  every  qualified  voter  of  the 
State  to  cast  his  vote  at  some  designate^!  and  appropriate  vot- 
ing place,  at  every  election  held  in  the  township  or  precinct 
in  which  he  may  reside,  we  feel  it  to  be  our  duty  to  hold  that 
the  provisions  of  section  4687,  above  set  out,  do  not  apply 
to  cases  like  the  one  before  us,  in  which  the  readjustment  of 
an  election  precinct  becomes  a  necessity  on  account  of  a  change 
in  the  boundary  line  between  townships. 

Any  other  construction  would  enable  the  boards  of  com- 
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missioners  of  the  several  counties  of  the  State  to  practically 
disfranchise  large  bodies  of  voters,  by  inadvertently,  or  other- 
wise, changing  the  boundaries  of  townships  at  other  times 
than  at  the  June  terms  of  such  boards. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  4,  1887. 


No.  12,7^9. 
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Company  v,  Cauman. 

Sale. — By  Wholesale  to  Retail  Dealer.— Condition  thai  Title  Shall  Remain  in 
Vendor  Until  Payment. —  When  FrnudtUent  and  Void. — Where  a  manufact- 
urer and  wholesale  vendor  of  articles  of  personal  property  sells  upon 
credit  and  delivers  a  lot  of  such  articles  to  a  retail  dealer  for  the 
apparent  or  implied  purpose  of  resale,  a  condition  in  the  contract  of 
sale,  that  the  title  to  the  property  shall  remain  in  the  vendor  until  the- 
purchase-price  is  paid,  is  fraudulent  and  void  as  against  a  purchaser 
from  the  vendee. 

Same. — Evidence. — Testimony  that  the  vendor  expected  and  intended,, 
when  the  sale  was  made  to  the  retailer,  that  the  latter  should  sell  the 
property  to  the  general  public  as  soon  as  opportunity  offered,  without 
awaiting  the  maturity  of  notes  given  therefor,  is  admissible. 

From  the  Wayne  Circuit  Court. 

» 

T.  J.  Study,  W.  A.  Thompsoiiy  A.  0,  Marsh  and  /.  W.  Thomp-- 
son,  for  appellant. 

H,  U.  Johnson  and  P.  J.  Freeman,  for  ai)pellee. 

HowK,  J. — This  was  a  suit  by  the  appellant  to  recover  the 
possession  of  two  wagons,  of  the  value  of  $127,  of  which,  as 
alleged,  it  was  the  owner  and  entitled  to  the  possession ;  and 
further  it  was  alleged,  that  appellee  had  possession  of  such 
wagons  without  right  or  title,  and  unlawfully  and  wrongfully 
detained  the  same  from  appellant.     Wherefore,  etc. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
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for  appellee,  the  defendant  below ;  and  over  appellant's  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  for  appellee 
upon  and  in  accordance  with  the  verdict. 

The  only  error  assigned  here  by  the  appellant  is  the  over- 
ruling of  its  motion  for  a  new  trial. 

The  facts  of  this  case  were  substantially  as  follows:  On, 
and  for  some  time  prior  to,  the  29th  day  of  July,  1884,  ap- 
pellant was  and  had  been  engaged  in  the  manufacture  of 
wagons  and  in  the  sale  thereof  at  wholesale  to  retail  dealera 
therein.  On,  and  for  some  time  before,  the  day  last  named, 
one  J.  B.  Stewart  was  and  had  been  a  retail  dealer  in  wagons 
and  other  implements,  and  a  customer  of  the  appellant.  On 
the  day  last  named,  pursuant  to  a  written  contract  theretofore 
entered  into,  appellant  sold  and  delivered  to  said  J.  B.  Stew- 
.art,  at  College  Corner,  Ohio,  "  a  car  load  of  twenty  wagons," 
for  the  aggregate  sum  of  $1,287.50,  payable  in  three  instal- 
ments, evidenced  by  Stewart^s  three  notes  to  the  appellant, 
maturing  respectively  on  the  29th  day  of  November,  1884, 
and  on  the  29th  days  of  January  and  March,  1885.  It  was 
stipulated  in  such  written  agreement,  and  in  each  of  Stewart's 
three  notes,  that  the  title  to  the  car  load  of  wagons  should 
Temain  in  appellant  until  such  notes  were  fully  paid.  The 
two  wagons,  which  are  in  controversy  in  this  action,  were  a 
part  of  such  car  load  of  wagons  so  sold  and  delivered  by  ap- 
pellant to  J.  B.  Stewart,  and  were  by  him  sold  and  delivered 
in  January,  1885,  to  one  Benjamin  Wolverton,  who,  "several 
days  afterwards,"  sold  them  to  appellee.  In  consideration  of 
the  sale  of  the  two  wagons  to  him,  Wolverton  sold  and  con- 
veyed to  said  J.  B.  Stewart  320  acres  of  land  in  Reynolds 
county,  Missouvi.  Afterwards,  J.  B.  Stewart  sold  and  con- 
veyed the  same  Missouri  land  to  the  appellant,  with  full 
knowledge  on  its  part  that  all  that  Stewart  ever  gave  for  such 
land  was  the  two  wagons,  of  which  it  now  claims  to  be  the 
owner  in  this  action.  Appellant  took  the  conveyance  of  such 
land,  at  the  agreed  price  of  $480,  and  with  Stewart's  consent 
^ve  him  credit  for  that  amount  on  an  old  debt,  which  he 
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owed  appellant  for  other  wagons  sold  and  delivered  by  it  to 
him,  prior  to  its  sale  and  delivery  as  aforesaid  of  such  '*  car 
load  of  twenty  wagons."  After  appellant  obtained  its  deed 
for  such  Missouri  land,  it  commenced  this  suit  against  appel- 
lee to  recover  the  possession  of  the  two  wagons  which  Stewart 
gave  for  such  land. 

At  appellee's  request,  the  trial  court  instructed  the  jury 
that  if  they  found  the  facts  of  this  case  to  be  substantially  as 
we  have  stated  them,  "  the  plaintiff  can  not  recover  said  two 
wagons  from  defendant  in  this  action,  even  though  said  Wol- 
verton  knew,  at  the  time  he  traded  such  land  for  the  two 
wagons,  that  the  title  to  such  wagons  was  in  plaintiff,  and 
even  though  plaintiff  and  said  Stewart,  at  the  time  plaintiff 
took  a  deed  of  such  land  to  itself,  applied  the  same  upon  an 
existing  indebtedness  of  said  Stewart  to  the  plaintiff  other 
than  the  pdrchase-money  for  said  two  wagons." 

The  trial  court  refused  to  instruct  the  jury,  when  requested 
by  appellant,  as  follows  : 

"  If  the  wagons  in  controversy  were  sold  by  the  plaintiff 
to  one  J.  B.  Stewart,  on  or  about  the  29th  day  of  July,  1884, 
upon  the  express  condition  that  the  title  to  the  wagons  should 
remain  in  plaintiff  until  the  purchase-price,  which  Stewart 
agreed  to  pay  for  the  same,  should  be  paid,  and  if  said  Stew- 
art afterwards,  without  the  consent  of  plaintiff,  and  without 
the  wagons  having  been  paid  for,  traded  such  wagons  to  one 
Wolverton  for  certain  land  in  the  State  of  Missouri,  and 
thereafter  said  Wolverton  traded  or  sold  such  wagons  to  the 
defendant,  without  the  consent  of  plaintiff,  and  without  the 
purchase-price  which  Stewart  agreed  to  pay  plaintiff  for  said 
•wagons  having  been  paid,  the  fact  that  plaintiff  accepted  a 
<»onvevance  of  such  land  from  said  Stewart,  but  not  in  satis- 
faction  of  nor  in  payment  upon  the  amount  which  Stewart 
agreed  to  pay  plaintiff  for  said  wagons,  did  not  estop  nor 
deprive  plaintiff  of  the  right  to  recover  said  wagons  from  the 
defendant." 

Vol.  109.— 3 
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Appellant  also  requested  the  court  to  give  the  jury  another 
instruction,  which  Avas  refused ;  but  as  it  does  not  differ  in 
substance,  or  in  legal  effect,  from  the  instruction  last  quoted,, 
we  need  not  set  out  such  other  instruction  in  this  opinion* 

II  is  claimed  by  appellant^s  counsel,  that  the  court  below 
erred  both  in  giving  the  instruction  requested  by  appellee,  and 
in  refusing  to  give  the  instructions  asked  for  by  appellant ; 
and  these  alleged  errors  of  law  were  assigned  by  it  as  causes 
for  a  new  trial,  in  its  motion  therefor.  These  errors  of  law 
fairly  present  for  our  decision  what  we  regard  as  the  con- 
trolling question  in  this  case,  namely :  Upon  the  facts  shown 
by  the  evidence,  as  we  have  heretofore  stated  them,  was  ap- 
pellant's conditional  sale  of  the  car  load  of  wagons  to  J.  B. 
Stewart  valid  and  binding,  or  was  the  condition  fraudulent 
and  void,  as  against  the  appellee  ? 

The  law  seems  to  be  well  settled  in  this  State,  that  where 
the  owner  of  personal  property  sells  and  delivers  it  to  a  pur- 
chaser, not  for  the  purposes  of  consumption  or  resale,  at  an 
agreed  price  payable  at  a  future  day,  upon  the  express  con- 
dition and  agreement  that  the  title  to  such  property  should 
remain  in  the  vendor  thereof  until  the  purchase-price  was 
fully  paid,  the  vendee  of  such  property,  prior  to  such  pay- 
ment, can  neither  sell  nor  encumber  the  property  in  such  man- 
ner as  to  defeat  the  title  of  the  original  owner  and  vendor 
thereof.  Thomas  v.  Winters,  12  Ind.  322  ;  Dunbar  v.  Rawles, 
28  Ind.  225;  Bradshaw  v.  Warner,  54  Ind.  58;  McGirr  v. 
Sell,  60  Ind.  249 ;  Domestic  8.  M.  Co.  v.  Arthurhultz,  63  Ind. 
322 ;  Payne  v.  June,  92  Ind.  252 ;  Lanman  v.  McGregor,  94 
Ind  301 ;  Baals  v.  Stewart,  post,  p.  371. 

But  where,  as  here,  it  appears  that  a  manufacturer  and 
wholesale  vendor  of  articles  of  personal  property  sells  upon 
credit,  and  delivers  a  lot  of  such  articles  to  a  retail  dealer 
therein,  for  the  apparent  or  implied  purpose  of  resale  by 
such  vendee,  it  is  clear,  we  think,  that  the  doctrine  in  rela- 
tion to  conditional  sales  can  not  apply  to  or  govern  such  a 
sale,  in  a  controversy  as  to  such  articles  between  the  original 
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vendor  and  the  purchasers  thereof  from  the  original  vendee. 
For,  in  such  case,  the  purposes  for  which  the  possession  of 
the  property  was  delivered  to  the  original  vendee  are  incon- 
sistent with  the  continued  ownership  thereof  by  the  original 
vendor,  and  for  this  reason  the  condition,  upon  which  the  sale 
and  delivery  were  made,  must  be  deemed  fraudulent  and  void 
as  against  purchasers  from  the  original  vendee  of  the  property. 

In  Devlin  v.  O^Neill,  6  Daly,  305,  it  was  held  that  a  sale 
of  goods,  to  be  disposed  of  by  the  vendee  at  retail,  can  not 
be  conditional,  and  that  an  attempt  to  make  it  conditional  is 
fraudulent  and  void  as  to  creditors  of  the  vendee.  So,  also, 
in  Ludden  v.  Ilazeii,  31  Barb.  650,  it  was  held  by  the  Supreme 
Court  of  New  York,  that  a  conditional  sale  of  goods,  to  be 
resold  by  the  vendee  at  retail,  was  fraudulent  as  against  pur- 
chasers and  creditors,  and  that  the  form  of  the  transaction 
should  be  deemed  to  be  colorable,  and  the  title  held  to  have 
vested  absolutely  in  such  vendee.  See,  also,  Grriswold  v. 
SheldoUy  4  N.  Y.  581,  591 ;  Benj.  Sales  (3d  Am.  ed.),  section 
319,  note  c. 

We  are  of  opinion,  therefore,  that  upon  the  facts  shown 
by  the  evidence,  in  the  case  under  consideration,  the  title  to 
the  two  wagons  in  controversy  herein  must  be  held,  as  be- 
tween the  appellant  and  appellee,  to  have  vested  absolutely 
in  said  J.  B.  Stewart,  and  that,  for  this  reason,  the  verdict  of 
the  jury  in  appellee^s  favor  was  clearly  right.  In  this  view 
of  the  case,  the  instruction  given  by  the  court  at  appellee's 
request,  even  if  it  were  conceded  to  be  erroneous,  would  not 
authorize  the  reversal  of  the  judgment.  This  is  settled  by 
our  decisions.  Toler  v.  Keiher,  81  Ind.  383 ;  Mand  v.  Trails 
92  Ind.  521  (47  Am.  R.  163) ;  Danieh  v.  McGinnis,  97  Ind. 
649;  Perry  v.  Makemson,  103  Ind.  300. 

It  is  certain,  we  think,  that  the  trial  court  did  not  err  in 
refusing  to  give  the  jury  either  of  the  instructions  requested 
by  appellant,  because  neither  of  these  instructions  gave  the 
jury  the  law,  as  we  have  heretofore  stated  it,  applicable  to 
the  &ets  of  this  case  as  shown  by  the  evidence. 
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It  is  shown  by  the  record  that  the  trial  court,  over  appel- 
lant's objections,  permitted  the  appellee  to  prove  by  Asahel  • 
Stone,  appellant's  general  manager,  while  testifying  as  a  wit- 
ness for  appellee,  in  answer  to  proper  questions,  **  that  the 
plaintiff  and  its  agents  expected  and  intended,  when  said 
wagons  were  sold  to  said  Stewart,  that  he  >vas  going  to  sell, 
and  should  sell,  said  wagons  to  the  general  public  at  retail, 
before  the  maturity  of  the  notes  given  for  the  wagons ;  that 
it  was  the  expectation  of  plaintiff  and  its  agents,  that  said 
Stewart  would  sell  said  wagons  immediately  to  the  general 
public,  without  awaiting  the  maturity  of  these  notes,  and  as 
fast  as  opportunity  offered."  Appellant  excepted  to  the  rul- 
ing of  the  trial  court,  in  admitting  the  evidence  quoted,  and 
assigned  such  ruling  as  cause  for  a  new  trial  in  its  motion 
therefor. 

Appellant's  counsel  insist  in  argument  that  it  was  error 
for  the  trial  court  to  admit  the  evidence  quoted  of  its  general 
manager,  in  regard  to  its  intentions  and  expectations.  It  is 
shown  by  the  record  that  this  evidence  was  objected  to  below 
solely  on  the  grounds  "that  the  contract  between  plaintiff 
and  said  Stewart  was  in  writing,  and  that  it  was  not  compe- 
tent for  defendant  to  change,  vary  or  add  to  said  agreement 
and  contract  any  terms,  conditions  or  provisions,  by  parol 
evidence  as  to  what  was  said,  at  the  time  said  agreement  and 
contract  was  made,  as  to  the  expectations  or  intentions  of  the 
plaintiff." 

It  is  very  clear,  we  think,  that  this  objection  to  the  admis- 
sion of  Stone's  evidence  was  not  w^ell  taken,  and  was  prop- 
erly overruled,  and  it  is  settled  by  our  decisions  that  objec- 
tions to  the  admission  of  evidence,  which  were  not  made 
below,  can  not  be  made  here.  Bruker  v.  Kelsey,  72  Ind.  51 ; 
Mcllvain  v.  State,  ex  reL,  80  Ind.  69 ;  Lake  Erie,  etc.,  JR.  W. 
Co.  V.  Parker,  94  Ind.  91. 

The  record  of  this  cause  wholly  fails  to  show  that  appel- 
lee offered  to  prove  by  the  witness  Stone  "  what  was  said  at   - 
the  time  said  agreement  and  contract  was  made,  as  to  the  ex- 
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pectatioQS  or  intentions  of  the  plaintiff; '^  or  that  appellant 
objected  to  the  admission  of  such  parol  evidence,  upon  any 
ground ;  or  that  the  trial  court  admitted  parol  evidence  of 
what  was  said  by  any  one,  at  the  time  mentioned  or  at  any  other 
time.  Stone's  evidence,  above  quoted,  of  which  appellant 
complains,  did  not  change  or  vary  the  written  contract  be- 
tween plaintiff  and  said  Stewart,  nor  add  thereto  any  terms, 
conditions  or  provisions  which  were  not  already  expressed 
in  such  contract,  and  clearly  implied  in  and  by  the  entire 
transaction  between  the  appellant  and  Stewart,  as  shown  by 
the  evidence.  We  are  of  opinion,  therefore,  that  Stone's  ev- 
idence above  quoted  was  not  objectionable,  either  upon  the 
ground  stated  below  or  upon  any  other  ground,  and  that  the 
court  committed  no  error  in  the  admission  of  such  evidence. 

Upon  the  whole  case  as  presented  here  by  the  record,  it 
appears  to  us  "  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined  in  the  court  below ; ''  and  in  such  a  case 
our  statute  forbids  that  *'  any  judgment  be  stayed  or  reversed, 
in  whole  or  in  part."     Section  658,  R.  S.  1881. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  5, 1887. 


No.  11,640. 

Hanlon  v.  Doherty  et  al. 

Mortgage. —  WTien  Deed  h. — Although  a  deed  is  absolute  on  its  face,  it  is 
only  a  mortgage  if  executed  to  secure  an  existing  debt. 

Same. — Release, — Considei'ation,^ Evidence, — A  release  may  be  shown  to  be 
without  consideration. 

Same. — Equity. — Merger. — EriinrfuiAhment. — Deed. — Where  the  holder  of  a 
purchase- money  mortgage,  after  a  second  mortgage  upon  the  land  has 
been  executed  to  a  third  person,  extends  the  time  of  payment  of  the 
amount  due  on  his  mortgage,  and  as  a  security  accepts  a  deed  to  the 
land  absolute  on  its  face,  and  subsequently,  without  consideration  and 
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with  no  intention  of  releasing  his  lien,  releases  his  mortgage  of  record, 
such  mortgage  will  be  kept  alive  in  order  that  he  may  not  lose  the 
priority  of  his  lien. 

Same. —  UnUing  of  Two  EstaUea  in  Mortgagee. —  When  Mortgage  not  Merged, — 
Even  when  tlie  fee  in  the  mortgaged  property  has  been  vested  in  the 
mortgagee  by  a  conveyance  from  the  mortgagor,  and  the  mortgage  has 
been  released,  it  will  still  be  upheld  whenever  it  is  for  the  interest  of 
the  mortgagee,  by  reason  of  some  intervening  title  or  other  cause,  that 
it  should  not  be  regarded  as  merged. 

Evidence. — Privileged  Commun Icutions. — A tiomey. — Scrivener,— Goxava u n ica- 
tions  made  to  an  attorney  who  is  acting  for  both  parties,  and  which  are 
made  in  the  presence  of  both,  are  not  privileged,  nor  are  communications 
made  to  an  attorney  acting  as  a  scrivener. 

Same. —  Witness. — Action  by  Executrix. — In  an  action  by  an  executrix  upon 
a  contract  made  with  her  testator  by  the  defendant,  the  latter  is  not  a 
competent  witness. 

Same. — Exclusion. — HamUess  &ror. —The  exclusion  of  competent  evidence 
is  a  harmless  error  where  the  result  must  have  been  the  same  had  ii 
been  admitted. 

From  the  Floyd  Circuit  Court. 

Z).  C  Anthony,  J.  V,  Keho^nA  F,  T.  Hord,  for  appellant. 
J.  H,  Stotsenburg  and  A.  Dowling,  for  appellees. 

Elliott,  C.  J. — The  complaint  of  the  appellant  is  founded 
on  a  note  executed  by  John  Doherty  to  him,  and  the  mort- 
gage given  to  secure  it,  executed  by  Doherty  and  wife  on  the 
8th  day  of  Dt^cember,  1875.  Among  others  who  were  made 
parties  to  answer  as  to  their  interests  in  the  land  was  Eliza- 
beth Humphreys,  executrix  of  the  will  of  Thomas  Hum- 
phreys, deceased.  She  appeared  and  filed  an  answer  and 
cross  complaint,  but  we  need  not  further  refer  to  her  answer, 
as  the  questions  made  on  the  pleadings  are  confined  to  the 
cross  complaint. 

It  is  a  familiar  rule  of  equity,  that  a  deed,  although  abso- 
lute on  its  face,  is  nothing  more  than  a  mortgage  when  exe- 
cuted to  secure  an  existing  debt.  No  matter  what  form  the 
transaction  may  assume,  if  it  appears  tl)at  the  instrument  was 
executed  to  secure  a  subsistini^  debt,  it  will  be  adjudged  a 
mortgage.     The  controlling  element  is  the  existence  of  the 
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debt  and  the  execution  of  an  instrument  to  secure  it.  This 
elementary  doctrine  disposes  of  the  objection  suggested, 
rather  than  urged,  against  the  second  paragraph  of  the  cross 
complaint. 

The  third  paragraph  of  the  cross  complaint  contains  these 
material  allegations:  That,  on  the  7th  day  of  July,  1873, 
Doherty  and  his  wife  executed  to  George  Phelps  a  mortgage 
on  part  of  the  land  described  in  the  appellant's  complaint, 
to  secure  the  payment  of  the  purchase- money ;  that  on  the 
following  day  this  mortgage  was  recorded  ;  that  it  was  subse- 
quently assigned  to  Thomas  Humphreys;  that  after  the  as- 
signment of  the  mortgage,  on  the  7th  day  of  March,  1878, 
Doherty  entered  into  an  agreement  with  Humphreys,  wherein 
an  extension  of  time  for  the  payment  of  the  debt  secured  by 
the  mortgage  was  granted,  and  pursuant  to  the  agreement 
Doherty  and  wife  executed  to  Humphreys  a  deed,  absolute 
on  its  face,  to  secure  the  amount  due  on  the  purchase-money 
mortgage ;  that,  after  1ihe  execution  of  this  deed,  Humphreys, 
without  intending  to  release  his  lien  for  the  purchase-money, 
and  without  having  received  any  consideration,  entered  a  re- 
lease of  the  purchase-money  mortgage  on  the  records  of 
Floyd  county;  that  appellant's  mortgage  was  not  executed 
for  purchase- money,  and  was  not  executed  until  after  the 
purchase- money  mortgage  was  execuU^d  and  recorded. 

The  argument  of  appellant  that  a  release  may  not  be  shown 
to  have  been  executed  without  consideration  can  not  prevail. 
A  release,  like  any  other  contract,  may  be  shown  to  lack  the 
essential  element  of  consideration. 

The  difficult  question  is  as  to  the  eifect  of  the  transaction 
of  March  7th,  1878,  upon  the  rights  of  the  appellant  under 
his  mortgage  executed  in  December,  1875.  The  mortgage 
executed  to  Phelps  in  July,  1873,  was  for  the  purchase-money 
of  the  land,  and,  both  in  equity  and  in  priority  of  time,  was 
the  superior  lien.  If  the  transaction  of  March,  1878,  did 
not  destroy  this  superiority,  it  must  prevail  over  the  lien  of 
the  appellant's  mortgage.     If  the  appellant  had  taken  his 
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mortgage  upon  the  faith  of  the  release  entered  of  record,  we 
think  his  rights  would  be  paramount;  but  this  he  did  not  do, 
for  he  accepted  his  mortgage  in  1875,  when  the  record  showed 
the  purchase-money  mortgage  to  be  in  full  force.  No  injus- 
tice is,  therefore,  done  him  by  continuing  the  lien  of  that 
mortgage.  He  is  not  prejudiced  by  continuing  that  lien  in 
force,  for  he  had  constructive  notice  when  he  took  his  mort- 
gage, that  it  was  subordinate  to  the  mortgage  executed  for  the 
purchase-money.  The  holder  of  the  purchase-money  mort- 
gage, on  the  other  hand,  would  lose  the  priority  of  his  lien 
if  it  should  be  held  that  his  mortgage  was  extinguished  by 
the  transaction  of  March,  1878.  We  think  it  the  duty  of 
the  court  to  avert  this  unjust  result,  and  we  have  no  doubt 
that  it  can  be  done  by  the  application  of  the  familiar  rule  of 
ecjuity  that  courts  will  keep  alive  an  encumbrance  wlu^n 
equity  requires  it,  and  it  was  not  the  intention  of  the  parties 
that  the  encumbrance  should  be  extinguished.  The  rule  of 
which  we  are  speaking  was  thus  stated  in  Lomrey  v.  Byers^ 
80  Ind.  443 :  "  It  is  an  elementary  rule  that  equity  will  con- 
sider an  encumbrance  as  in  force  if  the  ends  of  justice  can 
be  thereby  attained.'^ 

In  another  case  it  was  said  :  "  When  a  new  mortgage  is 
substituted  in  ignorance  of  an  intervening  lien,  the  mortgage 
released  through  mistake  may  be  restored  in  equity,  and  given 
its  original  priority  as  a  lien,  where  the  rights  of  innocent 
third  parties  will  not  be  affected."  Sidener  v.  Pavey,  77  Ind, 
241,  see  p.  246, 

Mr.  Pomeroy,  in  speaking  of  a  lien  that  will  be  kept  alive, 
says  :  "  If  there  is  no  reason  for  keeping  it  alive,  then  equity 
will,  in  the  absence  of  any  declaration  of  his  intention,  de- 
stroy it ;  but  if  there  is  any  reason  for  keeping  it  alive,  such 
as  the  existence  of  another  encumbrance,  equity  will  not 
destroy  it."  Pomeroy  Eq.  Juris.,  section  791.  This  general 
principle  has  very  often  been  recognized  and  enforced  by  this 
court.  Howe  v.  Woodnif,  12  Ind.  214;  Troost  v.  DaviSy  31 
Ind.  34 ;    Smith  v.   Ostermeyer,  68  Ind.  432  ;    Haggerty  v. 
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Byrne,  75  Ind.  499 ;  Hewitt  v.  PowerSy  84  Ind.  295 ;  J/c- 
Clain  V.  SuilivaUj  85  Ind.  174 ;  Eldon  v.  Castor,  101  Ind. 
426  (51  Am.  R.  754),  see  p.  443.  In  the  ease  before  us  we 
have  both  the  equity  and  the  intention  existing  in  favor  of 
the  appellee. 

The  case  of  Harris  v.  Boone,  69  Ind.  300,  cited  by  the  ap- 
pellant, is  strongly  against  him  upon  the  point  that  a  release 
executed  without  consideration  is  ineffective,  nor  does  it  de- 
cide that  a  release  without  consideration  is  only  invalid  as 
betw^een  the  parties.  We  suppose  that  if  the  appellant  had 
in  good  faith  acquired  rights  upon  the  faith  of  the  release, 
then  the  fact  that  it  was  without  consideration  would  not 
defeat  those  rights;  but  here  the  appellant  did  not  act  upon 
the  release  at  all. 

The  case  of  Millspaugh  v.  McBride,  7  Paige,  509,  is  only 
relevant  to  this  controversy  for  the  reason  that  it  declares  the 
general  doctrine  that  equity  will  keep  an  encumbrance  alive 
to  subserve  the  purposes  of  justice.  It  does  not,  even  by  the 
remotest  implication,  sustain  the  position  of  counsel,  that  as 
no  notice  was  given  to  appellant  of  the  transaction  of  March 
7th,  1878,  his  lien  became  the  paramount  one. 

The  appellant  offered  to  prove  by  Mr.  James  V.  Kelso,  that 
at  the  time  he  was  called  upon  by  Thomas  Humphreys  and 
John  Doherty  to  draw  the  deed  executed  by  Doherty  and 
wife  to  Humphreys,  it  was  agreed  that  the  deed  should  be 
absolute  for  the  property  in  controversy ;  that  Humphreys^ 
said  that  he  intended  to  resell  the  property ;  that  both  Hum- 
phreys and  Doherty  were  present  and  assented  to  the  arrange- 
ment ;  "  that  the  papers  were  drawn  according  to  their  instruc- 
tions, and  the  deed  and  bond  were  executed  independent  of 
each  other." 

Before  the  offer  was  made  Mr.  Kelso  testified  as  follows  : 

"  On  the  20th  day  of  April,  when  I  took  the  acknowledg- 
ment of  the  chattel  mortgage,  I  was  an  attorney  at  law^ 
actively  engaged  in  the  practice  of  law,  and  had  been  for 
several  years,  having  my  office  in  the  Hedden  building.  I  was 
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at  the  time  acting  in  reference  to  that  paper,  as  agent,  so  far 
as  writing  mortgage,  for  one,  or  I  presume  both  of  the  par- 
,  ties.  I  had  nothing  more  to  do  with  it,  than  writing  the 
mortgage,  and  wrote  what  they  agreed  upon.  The  under- 
standing was  that  the  mortgage  was  to  secure  rent  of  the 
place  Doherty  had  conveyed  to  Humphreys.  The  deed  from 
Doherty  and  wife  was  made  in  iny  oflSce  in  the  Hedden 
building.  When  it  was  written  Mr.  Doherty  and  Mr.  Hum- 
phreys only  were  present.  I  took  the  acknowledgment.  I 
think  Humphreys  came  in  first;  then  Doherty  came,  but  I 
am  not  certain  who  came  in  first.  I  was  acting  simply  as  a 
notary  public  then.  I  had  done  no  business  for  Mr.  Hum- 
phreys before.  I  may  have  attended  to  some  business  for 
Mr.  Doherty,  but  I  do  not  remember  now  of  having  done 
so.  Doherty  signed  the  deed  at  my  office,  and  then  we  went 
down  to  his  home  and  his  wife  signed  it,  and  it  was  then 
handed  to  Mr.  Humphreys.  The  w^hole  transaction  was 
-closed  in  my  office.  The  title  bond  was  drawn  by  me  the 
same  day  the  deed  was  made.  I  am  not  sure,  but  I  think  I 
drew  the  deed  first  and  the  bond  afterwards.  I  went  with 
Doherty  to  his  house  to  have  the  deed  executed  by  his  wife. 
I  think  I  prepared  both  papers  before  I  went  to  Doherty's. 
We  met  again  at  my  office  after  dinner,  and  then  the  bond 
was  signed.  I  wrote  both  papers  under  the  instructions  of 
Mr.  Humphreys.  He  paid  me  for  both  of  them  I  think,  but 
I  am  not  certain,  Mr.  Humphreys  never  gave  me  any  em- 
ployment as  an  attorney.  He  told  me  what  he  wanted  done. 
They  talked  to  me  fully  about  the  matter.  I  was  a  friend 
to  Mr.  Hanlon,  but  not  his  attornev.  I  had  sued  both  him 
and  Doherty  before  that.  I  had  not  been  the  attorney  for 
Doherty.  I  wrote  the  papers  with  the  best  skill  I  had  as  a 
lawyer.  I  w-as  not  the  attorney  of  Hanlon,  Doherty  or 
Humphreys  before  that.  I  think  it  was  the  first  time  Hum- 
phreys had  ever  been  in  my  office.  He  came  and  inquired 
for  Dohertv,  said  Dohertv  was  to  meet  him  there  for  the 
purpose  of  making  a  dood.     They  both  asked  my  opinion 
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as  to  how  to  arrange  the  papers,  and  the  nature  of  the  busi- 
ness was  fully  explained  to  me,  and  I  fully  understood  their 
business/' 

The  offered  evidence  can  not  be  pronounced  incompetent 
on  the  ground  that  the  communication  to  the  witness  was  a 
privileged  one.  The  general  rule  is,  that  communications 
between  attorney  and  client  are  privileged  when  they  are  con- 
fidential ;  but,  where  both  parties  are  present,  the  communi- 
cations can  not  be  regarded  as  confidential.  It  is  obvious 
that  where  both  parties  are  present  the  general  rule  can  not 
apply,  for  the  element  which  gives  vitality  to  the  rule  does 
not  exist.  The  authorities  are  abundant  and  harmonious 
upon  this  question,  for  it  is  agreed  on  every  hand  that  com- 
munications made  to  one  who  is  acting  for  both  parties  are 
competent  and  can  not  be  considered  as  privileged.  Weeks 
v.  Argent,  16  M.  &  W.  817;  Dunn  v.  Amos,  14  Wis.  106; 
Mobiky  etc.,  R.  W.  Co.  v.  Yeates,  67  Ala.  164 ;  Gulick  wGuIick, 
39  N.  J.  Eq.  516;  Whiting  v.  Barney,  30  N.  Y.  330;  Heb- 
bard  v.  Haughian,  70  N.  Y.  54 ;  Sherman  v.  Scott,  27  Hun, 
331 ;  1  Wharton  Ev.,  section  587. 

There  is  another  ground  upon  which  the  competency  of 
this  evidence  may  be  securely  placed,  and  that  is  this :  The 
capacity  in  which  Mr.  Kelso  acted  was  that  of  scrivener,  and 
not  that  of  an  attorney,  and  the  communications  to  him  can 
not,  under  the  rule  declared  in  Borum  v.  Fonts,  15  Ind. 
60,  be  deemed  privileged.  It  was  said  in  that  case :  "  But 
such  communications,  in  order  to  be  privileged,  must  be  ad- 
dressed to  an  attorney  in  his  professional  character  of  a  legal 
adviser,  with  a  view  to  legal  advice  which,  as  an  attorney,  it 
was  his  duty  to  give.''  « 

While  we  regard  the  exclusion  of  this  evidence,  on  the 
ground  that  the  communication  to  Kelso  was  a  privileged 
one,  as  erroneous,  ,still,  we  think  the  error  a  harmless  one,  for, 
upon  the  controlling  facts,  the  result  must  have  been  the 
same  had  this  evidence  been  admitted.  AV^hat  was  said  bv 
the  parties  can  not  make  the  transaction  other  than  a  mort- 
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gage,  for,  where  a  debt  exists  that  is  not  extinguished  by  the 
conveyance  of  the  property,  the  transaction  is  nothing  more 
than  a  mortgage.  That  the  pre-existing  debt  still  remained 
undischarged  is  evident  from  the  facts  and  from  the  written 
instruments  executed  by  the  parties,  and  Kelso's  testimony 
in  no  material  particular  tended  to  prove  the  contrary.  It 
was  of  little  importance  that  Humphreys,  in  terms,  denomi- 
nated the  transaction  a  sale,  for  its  character  is  to  be  deter- 
mined from  its  substance,  not  from  the  mere  name  given  it 
by  one  or  both  of  the  parties.  The  transaction  constituted 
a  mortgage,  and  "  once  a  mortgage  always  a  mortgage." 

If  we  should  concede  that  there  was  a  sale,  and  certainly 
Mr.  Kelso's  testimony  tended  to  prove  no  more  than  this, 
still,  the  result  reached  must  be  the  same,  for  the  lieu  of  the 
first  mortgage  would  not  have  been  merged.  This  principle 
is  asserted  in  the  cases  we  have  cited,  and  is  thus  stated  by 
Mr.  Jones :  "  Even  when  the  parties  have  undertaken  to  dis- 
charge the  mortgage  upon  the  uniting  of  the  estates  of  the 
mortgagor  and  mortgagee  in  the  latter,  it  will  still  be  upheld 
as  a  source  of  title  whenever  it  is  for  his  interest,  by  reason  of 
some  intervening  title  or  other  cause,  that  it  should  not  be 
regarded  as  merged.  It  is  presumed,  as  matter  of  law,  that 
the  party  must  have  intended  to  keep  on  foot  his  mortgage 
title,  when  it  was  essential  to  his  security  against  an  inter- 
vening title,  or  for  other  purposes  of  security ;  and  this  pre- 
sumption applies,  although  the  parties  through  ignorance  of 
such  intervening  title,  or  through  inadvertence,  have  actually 
discharged  the  mortgage  and  cancelled  the  notes/'  1  Jones 
Mortg.,  section  873. 

Many  courts  have  enforce<J  this  equitable  principle.  Ixnc- 
man  v.  Lowman,  9  N.  E.  Rep.  245;  Smith  v.  Swan,  29  N. 
W.  Rep.  402;  Edgerton  v.  Young^  43  111.  464;  Yormg  v. 
Hill,  31  N.  J.  Eq.  429 ;  Stantons  v.  T/iompson,  49  N.  H. 
272;  Hatch  v.  Kimball,  16  Maine,  146;  Qiftw  White,  12 
N.  Y.  519;  Forbes  v.  Moffatt,  18  Ves.  384. 

In  this  case,  the  equities  are  stronger  than  in  most  of  the 
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cases  cited,  for  here  the  purchase-money  was  not  paid,  the 
mortgagor  conveyed  to  the  mortgagee,  and  received  a  writ- 
ten defeasance,  but  the  amount  of  the  debt  was  not  reduced, 
nor  was  there  any  change  except  in  the  form  of  the  evidence 
and  the  security.  It  would  be  a  palpable  perversion  of  justice 
to  permit  an  intervening  mortgage  to  creep  in  and  deprive 
the  holder  of  the  purchase-money  mortgage  of  his  lien,  and 
there  is  no  principle  of  law  or  equity  that  will  justify  such  a 
course. 

We  think  that  Doherty  was  not  a  competent  witness  under 
the  provisions  of  the  statute,  as  the  suit  was  by  the  executrix 
upon  a  contract  made  with  her  testator.  If,  however,  it  were 
conceded  that  he  was  comt>etent,  his  testimony  could  not  have 
affected  the  result,  for,  upon  the  principle  of  equity  stated  in 
discussing  Kelso's  testimony,  the  judgment  must  have  been 
for  the  appellee,  even  if  Doherty  had  testified  that  he  sold 
the  property  to  Humphreys. 

In  discussing  the  evidence,  the  appellant's  counsel  cite  au- 
thorities upon  the  rights  of  bona  fide  purchasers,  but  it  is  un- 
necessary to  consider  them  in  detail,  for  they  have  no  rele- 
vancy here.  It  is  no  doubt  true  that  the  appellant  is  entitled 
to  protection,  but  he  is  not  entitled  to  protection  beyond  the 
priority  which  his  mortgage  had  at  the  time  it  was  executed, 
and  that  would  not  make  it  paramount'  to  the  mortgage  exe- 
cuted to  secure  the  purchase-money.  In  giving  effect  to  the 
lien  of  the  purchase-money  money  mortgage,  his  lien  is  not 
displaced ;  it  remains  as  it  was  when  he  accepted  his  mort- 
gage. All  that  is  done  by  the  application  of  the  principle 
which  rules  this  case  is  not  to  displace  a  junior  lien,  but  to 
preserve  the  senior  one.  In  permitting,  as  the  principle  does, 
the  junior  lien  to  keep  its  rank  and  priority,  the  holder  of  it 
gets  what  he  expected,  and  all  he  expected,  at  the  time  he 
acquired  his  lien. 

It  was  not  necessary  for  the  appellee  to  prove  that  the 
entry  of  satisfaction  was  made  by  mistake,  for  merger  in  such 
cases  as  this  does  not  take  away  the  first  Hen,  even  though  all 


46  SUPEEME  COURT  OF  INDIANA, 


Han  Ion  r.  Doherty  et  al. 


the  evidences  of  the  debt  were  purposely  destroyed,  but  leaves 
it  intact  as  against  intervening  mortgages.  1  Jones  Mortg., 
section  773,  and  cases  cited  in  note. 

If  the  appellant  had  taken  his  mortgage  after  the  entry  of 
satisfaction,  and  on  the  faith  that  the  senior  mortgage  had 
been  discharged,  then  counsel's  argument  would  be  valid; 
but,  as  applied  to  the  actual  case,  it  is  without  force.  The 
principle  of  equity  which  governs  this  case  is  strongly  illus- 
trated by  the  case  of  Barnes  v.  Mott,  64  N.  Y.  397  (21  Am. 
R.  625),  in  which  it  was  held,  that,  even  as  against  sureties,  a 
purchaser  of  land  who  had  paid  off  a  mortgage  in  ignorance 
of  a  lien  held  by  the  sureties,  was  entitled  to  have  the  mort- 
gage reinstated  and  foreclosed. 

The  record  before  us  presents  a  much  stronger  case  for  the 
application  of  the  rule,  for  here  the  mortgagee  was  in  one 
instant  the  holder  of  the  mortgage  lien,  and  in  the  next  the 
owner  of  the  fee,  and  there  was  no  interval  in  which  a  junior 
lien  could  have  crept  in,  so  as  to  displace  his  superior  equity. 
It  would  be  as  unnatural  as  unjust  to  presume  that  Hum- 
phreys look  an  absolute  title  at  the  expense  of  his  lien  for 
the  purchase-money ;  while,  on  the  other  hand,  it  is  the  most 
natural  and  reasonable  of  presumptions  that  he  did  not  intend 
to  lose  the  priority  secured  to  him  by  his  purchase-money 
mortgage.  This  is  a  reasonable  presumption,  and  it  is  a  just 
one,  for  it  produces  an  equitable  result  that  must  commend 
itself  to  the  approval  of  conscientious  men. 

Judgment  affirmed. 

HowK,  J.,  was  not  present  when  this  case  was  considered. 

Filed  Jan.  7, 1887. 
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No.  12,304. 

Baker  v.  The  State,  ex  rel.  Mills. 

JuDOMUNT. — Avoiding  Payment. — Fraud. — Imprisonmeni. — Section  22  of  arti- 
cle 1  of  the  Constitution  authorizes  imprisonment  for  fraud  practiced 
in  avoiding  the  payment  of  judgment  debts. 

Same. — Bkeeution  Against  Body. — Affidavit.— Before  an  execution  against 
the  body  of  a  debtor  can  be  issued  for  fraud  in  avoiding  the  payment 
of  a  judgment,  it  must  be  made  to  appear  by  the  affidavit  or  verified 
complaint,  that  the  amount  due  upon  tlie  judgment  can  not  be  collected 
by  an  ordinary  execution  against  the  property  of  the  debtor. 

Same. — Civil  Action. — A  proceeding  supplemental  to  execution,  and  a  pro- 
ceeding to  procure  an  execution  against  the  body  of  a  debtor,  are  civil 
actions  within  the  meaning  of  the  civil  code. 

Same. — Former  Adjwliealion. — Estoppel. — A  judgment  in  favor  of  the  debtor 
in  a  proceeding  supplemental  to  execution,  although  it  is  erroneous,  is  a 
bar  to  a  subsequent  proceeding  for  an  execution  against  his  body,  where 
the  questions  of  fact  and  the  ohject  sought  in  the  two  cases  are  the  same. 

Same. — Form  of  Actions, — It  is  not  necessary  to  an  estoppel  by  judgment 
that  the  former  action  was  the  same  in  form  as  that  in  which  the 
adjudication  is  pleaded. 

Same. — Cause  of  Action. —  When  the  Same. — The  ripht  of  the  plaintiff,  and 
the  obligation,  duty  or  wrong  of  the  defendant,  constitute  the  cause  of 
action,  and  the  cause  of  action  is  the  same  where  the  same  evidence  will 
support  both  actions. 

Same. — Money  in  Possession  of  Deb/or. — Proceedings  Supplemental  to  Exrcitfion. 
— Money  in  the  possession  of  the  judgment  debtor,  which  he  refuses  to 
surrender  in  payment  of  the  judgment,  may  be  reached  by  proceedings 
supplemental  to  execution.      Wallace  v.  ixiwycr,  54  Ind.  501,  criticised. 

Same. — ^^Property.^* — Meaning  of  Word. — The  word  "  property,"  as  used  in 
the  statute  providing  for  proceed iniy:>5  supplemental  to  execution,  em- 
braces every  species  of  things  in  which  there  may  be  an  ownership  and 
which  may  be  made  available  in  the  payment  of  judgments,  including 
money. 

From  the  Hamilton  Circuit  Court. 

F.  M.  Trissoly  A.  F.  Shirts,  G.  Shirts  and  IK.  R.  Fe^-tig,  for 
appellant. 

D.  Moss  and  R.  R.  Stephenson,  for  appellee. 

ZoLLARS,  J. — Appellant  was  the  defendant  below.  The 
substance  of  the  complaint  against  him,  verified  by  the  re- 
latrix,  Clara  Mills,  is,  that  in  January,  1883,  the  State,  upon 
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lier  relation,  recovered  judgment  against  appellant  and  one 
Gray;  that  appellant  has  fraudulently  concealed,  removed, 
conveyed  and  transferred  his  property  subject  to  execution, 
with  intent  to  defraud  and  delay  the  relatrix  in  the  collec- 
tion of  the  judgment;  that  he  has  moneys,  rights,  credits 
and  effects,  with  which  the  judgment  might  be  paid,  and 
which  he  fraudulently  withholds  and  conceals,  with  a  view  to 
•delay  and  defraud  the  relatrix.  The  prayer  is  for  an  execu- 
tion against  the  body  of  appellant. 

The  court  below  found  that  he  had  money  with  which  the 
judgment  might  be  paid,  and  ordered  a  writ  for  his  impris- 
onment in  the  county  jail  until  he  should  surrender  the 
money,  or  until  otherwise  discharged  by  due  process  of  law. 
From  that  judgment  appellant  appealed.  As  will  be  ob- 
served, appellee  sought  and  procured  what  in  the  statute  is 
called  an  execution  against  the  body  of  the  judgment  debtor. 
A  warrant  for  the  proceeding  is  found  in  sections  676,  680, 
792,  et  seq.  R.  S.  1881. 

Section  22  of  article  1  of  our  Constitution  inhibits  im- 
prisonment for  debt,  except  in  case  of  fraud.  Counsel  for 
Appellant  submit  for  consideration  the  proposition,  that  the 
fraud  for  which,  impliedly,  under  that  section  of  the  Con- 
stitution, there  may  be  imprisonment  for  debt,  is  fraud  com- 
mitted in  the  transaction  out  of  which  the  debt  or  liabilitv 
arose,  and  not  fraud  in  refusing  to  apply  money  or  property 
in  payment  of  the  debt  after  judgment,  or  in  withholding  the 
same  from  execution. 

Whether  or  not,  under  the  above  section  of  the  Constitu- 
tion, valid  statutes  might  be  enacted  providing  for  an  execu- 
tion against  the  body  of  the  debtor  in  cases  where  he  was 
guilty  of  fraud  in  the  transaction  out  of  which  the  debt  or 
liability  arose,  is  a  question  we  need  not  here  decide.  In 
some  of  the  States,  such  statutes  have  been  enacted  and 
enforced. 

It  is  very  clear  to  us,  that  the  leading  purpose,  if  not  the 
•only  purpose,  of  the  above  section  of  the  Constitution,  was 
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to  authorize  imprisonment  for  fraud  practiced  in  avoiding  the 
payment  of  judgment  debts.  McDouald^s  Treatise  (Schroe- 
der's  ed.),  p.  226. 

From  the  first,  our  statutes  have  been  enacted  and  enforced 
upon  this  theory.  Such  are  the  statutes  involved  here;  the 
statutes  providing  for  proceedings  supplemental  to  execution, 
arrest  and  bail,  ne  exeat,  and  the  statutes  authorizing  writs 
of  capias  ad  satisfaciendum  by  justices  of  the  peace. 

Many,  if  not  all,  of  the  other  States  have  similar  statutes, 
and  have  enforced  them  without  question,  by  the  courts,  as 
to  their  constitutionality. 

The  complaint  here,  however,  we  think,  is  defective.  Sec- 
tion 680  of  the  statutes,  R.  S.  1881,  provides  that  no  execu- 
tion against  the  body  shall  be  issued  while  an  execution 
against  the  property  remains  unreturned.  An  execution 
against  the  body  is  an  extraordinary  remedy,  and  is  not  to 
be  resorted  to  if  the  amount  due  upon  the  judgment  may  be 
made  by  an  ordinary  execution  against  the  property  of  the 
judgment  debtor.  Such  was  the  rule  in  this  State  before  the 
adoption  of  the  code,  and  such  is  the  rule  elsewhere.  Gwinn 
V.  Hubbardj  3  Blackf.  14;  Wendover  v.  Tucker,  4  Ind.  381 ; 
Cutler  V.  Golver,  3  Cow.  30;  Scott  v.  Shaw,  13  Johns.  378; 
McDonald  v.  Wilkie,  13  111.  22. 

The  purpose  of  the  code  is  to  enforce,  and  not  to  over- 
throw that  rule. 

It  appears  from  the  complaint  in  this  case,  that  the  judg- 
ment which  appellee  is  seeking  to  collect,  is  against  appellant 
and  Joseph  R.  Gray.  There  is  no  averment  that  an  execu- 
tion had  been  issued  and  returned  unsatisfied,  nor  is  there 
any  averment  that  Gray  was  insolvent.  For  aught  that  ap- 
pears, he  may  have  had  an  abundance  of  property  in  the 
county  out  of  which  the  amount  due  upon  the  judgment 
might  have  been  readily  made  by  an  ordinary  execution.  It 
does  not  appear  from  the  complaint,  that  appellant  is  under 
any  greater  obligation  to  pay  the  judgment  than  is  Gray,  and 
Vol.  109.— 4 
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.  for  aught  that  appears,  as  between  themselves,  the  greater 
obligation  may  be  upon  the  latter.  Section  792  of  the  stat- 
utes, which  provides  for  the  affidavit  or  verified  complaint  in 
a  case  like  this,  should  be  construed  in  connection  with  sec- 
tion 680  upon  the  same  subject.  Upon  such  a  construction^ 
and  looking  to  the  spirit  of  the  whole  act,  and  the  analogies 
of  other  similar  proceedings,  we  think  that  it  should  be  made 
to  appear  by  the  affidavit  or  verified  complaint,  that  there  is 
a  necessity  for  resorting  to  such  an  extraordinary  proceeding ; 
in  other  words,  it  should  be  made  to  appear  that  the  amount 
due  upon  the  judgment  can  not  be  collected  by  an  ordinary 
execution  against  the  property  of  the  judgment  debtor  or 
debtors.     McDonald  v.  Wilkiey  supra. 

It  has  been  uniformly  held,  that  in  order  to  maintain  a 
proceeding  supplemental  to  execution,  to  reach  property  and 
creditsof  the  judgment  debtor,  in  the  hands  of,  and  due  from, 
third  persons,  it  must  be  shown  that  there  is  a  necessity  for 
the  extraordinary  proceedings;  in  other  words,  that  it  must 
be  shown  that  the  amount  can  not  be  collected  from  the  judg- 
ment defendant  by  an  ordinary  execution.  Dillman  v.  Dill- 
man,  90  Ind.  585  ;  Earl  v.  SkileSy  93  Ind.  178  ;  Wallace  v. 
Lawyer y  91  Ind.  128;  Oushman  v.  Gepharty  97  Ind.  46; 
Mitchell  V.  J?ray,  106  Ind.  265. 

And  so,  in  an  action  to  set  aside  a  fraudulent  conveyance, 
it  must  be  shown  that  neither  of  the  judgment  debtors  has 
projierty  out  of  which .  the  amount  of  the  judgment  can  be 
made.  Baugh  v.  BoleSy  35  Ind.  524 ;  Broker  v.  Kelsey,  72 
Ind.  51 ;  Sherman  v.  Hoglandy  73  Ind.  472 ;  Adams  v.  SlatCy 
87  Ind.  573. 

The  construction  of  our  several  statutes  providing  for  ex- 
traordinary remedies  in  the  collection  of  judgments,  is,  that 
such  remedies  are  not  to  be  resorted  to  where  the  judgments 
C4in  be  colle(»ted  by  an  ordinary  execution.  That  construc- 
tion should  be  given  to  the  statute  involved  here.  Upon  such 
a  construction,  the  affidavit  or  verified  complaint  is  defective, 
in  that  it  fails  to  show  that  the  amount  due  upon  the  judg- 
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ment  could  not  be  collected  by  an  ordinary  execution  against 
the  property  of  Gray. 

With  the  statement,  siraply,that  in  our  judgment,  the  pleas 
in  abatement  are  insufficient,  we  pass  to  the  first  paragraph 
of  the  plea  in  bar,  which  presents  the  important  and  vital 
question  in  the  case. 

That  plea  is  in  the  way  of  answer  to  so  much  of  the  veri- 
fied complaint  as  charges  that  appellant  has  moneys,  rights, 
choses  in  action,  credits  and  effects  with  which  the  judgment 
might  be  paid,  and  which  he  fraudulently  withholds  and  con- 
ceals with  a  view  to  delay  and  defraud  appellee  in  the  collec- 
tion of  the  judgment. 

The  substance  of  the  plea  is,  that  prior  to  the  commence- 
ment of  this  action,  appellee  instituted  proceedings  supple- 
mental to  execution  against  appellants  Joseph  R.  Gray,  Elisha 
Mills  and  Augustus  F.  Shirts,  in  the  Hamilton  Circuit  Court, 
in  which  county  the  defendants  were  t'csidents ;  that  in  the 
affidavit  or  verified  complaint  in  that  action,  it  was  charged 
that  Mills,  the  principal  judgment  debtor,  was  insolvent, and 
that  neither  he  nor  Gray  at  any  time  since  the  rendition  of 
the  judgment  had  any  property  subject  to  execution ;  that  ap- 
pellant had  no  real  estate  or  other  property  that  could  be 
reached  by  execution ;  that  he,  as  owner,  had  from  two  to  six 
thousand  dollars  in  cash,  and  choses  in  action  in  his  posses- 
sion, which  could  not  be  more  particularly  described ;  that 
Shirts  had  in  his  hands  fifteen  hundred  dollars  in  money,  and 
choses  in  action, belonging  to  appellant,  all  of  which  appel- 
lant unjustly  refused  to  apply  in  satisfaction  of  the  judgment; 
that  all  of  the  defendants  in  that  action  appeared  and  answered 
the  verified  complaint  by  a  general  denial,  and  that  after  hear- 
ing the  evidence,  the  court  found  for  said  defendants  and  gave 
them  judgment  for  costs. 

It  is  further  alleged  in  the  plea,  that  the  moneys,  choses  in 
action,  credits  and  effects,  which  were  described  in  the  veri- 
fied complaint  in  that  action,  and  which  it  was  charged  ap- 
pellant had,  and  fraudulently  refused  to  apply  in  payment  of 
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the  judgment,  are  the  identical  moneys,  choses  in  action, 
credits  and  effects  described  in  the  verified  complaint  in  this 
action,  and  which  it  is  charged  he  has  concealed  and  with- 
held, with  the  fraudulent  intent  to  delay  and  defraud  appel- 
lee. It  is  further  alleged,  that  since  the  commencement  of 
the  supplemental  proceedings,  appellant  has  not  received  or 
acquired  any  money  or  property. 

All  of  the  facts  thus  stated  in  the  plea,  the  demurrer  ad- 
mits as  true.  The  question  then  arises,  is  the  adjudication  in 
the  proceedings  supplemental  to  execution,  conclusive  here? 
Is  the  plea  good  as  a  plea  of  res  adjicdicata  f 

This  question  involves  an  inquiry,  first,  as  to  the  nature  of 
the  proceeding  supplemental  to  execution.  That  such  a  pro- 
ceeding is  a  civil  action,  within  the  meaning  of  the  code,  is 
settled  bv  the  latest  decisions  of  this  court.  Burkett  v. 
Holman,  104  lud.  6,  and  cases  there  cited. 

The  second  inquiry  is,  what  is  the  nature  of  the  proceeding 
to  procure  an  execution  against  the  body? 

Section  792,  R.  S.  1^81,  provides,  as  an  initiatory  step,  that 
an  affidavit  shall  be  filed. 

Section  794  provides  for  the  giving  of  notice,  very  much 
as  in  an  ordinary  action. 

Section  797  provides  for  the  forming  of  an  issue  by  the 
filing  of  an  answer,  and  for  the  trial  of  that  issue  "by  the 
court  or  a  jury,  as  in  other  cases." 

The  sections  following,  with  section  793,  provide  for  the 
form  and  substance  of  the  judgment,  and  the  manner  of  its 
execution. 

Looking  to  the  whole  statute,  and  applying  to  it  the  rea- 
soning in  analogous  cases,  the  proceeding  therein  provided, 
we  think,  is  clearly  a  civil  action,  within  the  meaning  of  the 
code.  See  Burkett  v.  Holman,  supra,  and  cases  there  cited ; 
Po7ceH  v.  Powell,  104  Ind.  18 ;  Evans  v.  Evans,  105  Ind.  204. 

As  shown  by  the  plea  under  consideration,  the  issue  of 
fact  to  be  tried  in  the  proceeding  supplemental  to  execution, 
was  exactly  the  same  issue  presented  for  trial  in  the  case  be- 
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fore  us.  In  the  former  case,  it  was  charged  that  appellant 
had  money,  choses  in  action,  credits  and  effects,  which  he 
unjustly  concealed  and  withheld,  and  fraudulently  refused  to 
apply  in  payment  of  the  judgment. 

Whether  or  not  he  was  guilty  of  the  charge  thus  made 
against  him,  was  the  one  question  to  be  determined  by  the 
court  upon  the  evidence  adduced.  The  same  identical  charge 
is  made  in  the  case  before  us.  Here,  again,  the  one  question 
for  decision  by  th^  court  was :  Was  appellant  guilty  of  the 
charge  thus  made  against  him  ? 

There  is  a  difference  in  the  time  when  these  actions  were 
commenced,  but  it  is  alleged  in  the  plea,  and  admitted  by 
the  demurrer,  that  the  moneys,  credits,  etc.,  which  it  is  here 
charged  appellant  is  concealing,  etc.,  are  the  same  moneys, 
etc.;  and  that  he  has  not,  since  the  former  action  was  com- 
menced, acquired  any  additional  money  or  property.  Thus 
it  will  be  seen,  that  the  two  proceedings  are  civil  actions, 
within  the  meaning  of  the  code,  and  that  the  questions  of 
fact  in  the  two  cases,  as  presented  by  the  aflSdavits  or  verified 
complaints,  were  the  same. 

The  same  evidence  that  would  sustain  the  affirmative  of 
the  issue  in  one  case  would  sustain  it  in  the  other.  We  do 
not  know  upon  what  theory  the  court  acted  in  sustaining  the 
demurrer  to  the  pleas  in  bar,  except  as  informed  by  appel- 
lant's brief.  It  is  there  stated,  that  the  learned  judge  did 
not  regard  the  proceeding  supplemental  to  execution  as  an 
action  at  law,  or  in  equity,  in  such  a  sense  as  to  admit  of  a 
final  judgment  being  rendered,  so  as  to  become  a  bar  to  an- 
other proceeding  for  the  same  thing.  As  we  have  already 
seen,  that  proceeding  is  a  civil  action  under  the  code,  and  we 
think  it  beyond  question,  that  a  final  judgment  in  such  a 
proceeding  is  a  bar  to  another  and  subsequent  proceeding 
for  the  same  thing;  in  other  words,  that  when  an  issue,  such 
as  was  tendered  by  the  affidavit  or  verified  complaint  in  that 
case  is  once  tried,  and  judgment  rendered,  neither  party  can 
again  be  vexed  with  a  re-trial  of  the  same  issue.     See  Dubois 
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V.  Johnson,  96  Ind.  6.  To  hold  otherwise,  would  be  to  open 
the  way  to  endless  litigation.  We  by  no  means  intend  to 
hold  that  proceedings  supplemental  to  execution  may  not  be 
repeated.  One  such  proceeding  may  fail  because  the  defend- 
ant may,  at  that  time,  have  no  property  of  any  kind  which 
he  is  withholding,  and  a  subsequent  proceeding  may  be  in- 
stituted and  maintained  for  the  recovery  of  money  and  prop- 
erty which  have  been  acquired  since  the  commencement  of  the 
first  proceeding,  or,  perhaps,  which  were  not  involved  in  the 
first  investigation. 

It  appears  from  the  second  plea  in  bar,  that  in  the  pro- 
ceeding supplemental  to  execution,  the  court  made  a  special 
finding  of  the  facts,  and  therein  found  that  appellant  had 
$3,000  which  he  unjustly  refused  to  apply  in  payment  of  the 
judgment.  Upon  the  facts  so  found,  the  court  ruled,  as  a 
conclusion  of  law,  that  the  defendants  were  entitled  to  judg- 
ment for  costs,  and  rendered  judgment  accordingly. 

Here,  again,  we  are  informed  by  the  briefs  of  counsel,  that 
the  conclusion  of  law,  and  the  judgment,  were  made  and 
rendered  upon  the  theory  that  money  in  the  possession  of 
the  judgment  debtor  can  not  be  reached  by  proceedings  sup- 
plemental to  execution. 

The  sustaining  of  the  demurrer  to  the  second  plea  is,  per- 
haps, in  this  case,  a  harmless  error,  but  the  question  as  to 
whether  or  not  money  in  the  possession  of  the  judgment 
debtor  may  be  reached  by  a  proceeding  supplemental  to  exe- 
cution, seems  to  be  important  here  in  determining  whether 
or  not  the  judgment  in  that  case  is  a  bar  to  this  proceeding. 
At  one  time,  after  the  adoption  of  the  code,  it  seems  to  have 
been  questioned  whether  money  and  other  property  of  the 
judgment  debtor  in  his  possession,  not  ordinarily  subject  to 
execution,  could  Be  reached  by  a  supplemental  proceeding. 
Brisco  V.  Askey,  12  Ind.  666.  The  query  was  made  in  that 
case,  and  it  was  held  that  the  judgment  debtor  could  not  be 
compelled  to  surrender  for  sale  by  the  sheriff  claims  and  de- 
mands which  he  held  against  other  persons,  and  that  the 
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proper  order,  in  such  a  case,  would  be  one  restraining  the 
judgment  debtor  from  transferring  the  accounts,  etc.,  and 
ordering  his  debtor  to  pay  the  amount  into  court  to  be  ap- 
plied on  the  judgment.  That  portion  of  the  holding  in  the 
case  has  been  subsequently  followed.  Chandler  v.  Caldwell^ 
17  Ind.  256.  In  the  case  last  cited,  the  holding  was  put 
upon  the  ground  that  to  require  such  choses  in  action  to  be 
surrendered  for  sale  by  the  sheriff,  would  result  in  a  ruinous 
sacrifice. 

So  far  as  we  have  been  able  to  ascertain  from  a  somewhat 
<3areful  examination  of  the  reported  decisions  of  this  court, 
the  above  are  the  only  adjudications  upon  the  exact  question 
there  decided. 

It  has  been  uniformly  held,  however,  that  choses  in  action 
may  be  reached  in  a  proceeding  supplemental  to  execution, 
by  an  order  upon  persons  indebted  to  the  judgment  debtor  to 
pay  the  amount  of  their  indebtedness  to  him  into  court,  to 
be  applied  upon  the  judgment.  The  above  cases  so  hold.  See 
TMnning  v.  Rogers,  69  Ind.  272 ;  Butler  v.  Jaffray,  12  Ind. 
i304 ;  Devan  v.  Elli8,  29  Ind.  72 ;  Keighiley  v.  Wall%  27  Ind. 
o84;  Qraydonv,  Barlow,  15  Ind.  197;  Cooke  v.  Ross,  22 
Ind.  157;  Tompkins  v.  Floyd  Co.  Agr,,  etc.,  Ass^n,  19  Ind. 
197;  Hoadley  v.  Caywood,  40  Ind.  239. 

And  so,  it  has  been  uniformly  held,  that  money  of  the  judg- 
ment debtor  in  the  hands  of  third  persons  may  be  reached  by 
a  proceeding  supplemental  to  execution.  Sherman  v:  Car- 
mU,  73  Ind.  126 ;  O'Brien  v.  Flanders,  58  Ind.  22  ;  aBrien 
V.  Flanders,  41  Ind.  486  ;  Terry  v.  Deitz,  49  Ind.  293 ;  Brook- 
viUe  NaflBank  v.  Deitz,  49  Ind.  698  ;  Earl  v.  SHles,  93  Ind. 
178. 

These  holdings  are  important  here  to  the  extent  only  that 
they  show  that  by  a  proceeding  supplemental  to  execution, 
money  and  property  may  be  reached  that  could  not  be  reached 
by  an  ordinary  execution,  unless  voluntarily  surrendered. 

If  money  and  choses  in  action  of  the  judgment  debtor  may 
be  thus  readied  in  the  hands  of,  and  due  from  third  persons. 
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there  is  no  good  reason  why  money  in  the  possession  of  the 
judgment  debtor  may  not  be  reached  by  a  like  proceeding. 

We  learn  from  counsel's  briefs,  that  the  court,  in  holding 
that  money  in  the  possession  of  appellant  could  not  be  reached 
by  the  supplemental  proceeding,  rested  its  decision  upon  the 
case  of  Wallace  v.  Lawyer,  54  Ind.  501  (507)  (23  Am.  R. 
661). 

The  controlling  questions  in  that  case  were,  whether  a 
municipal  corporation  could  be  required  to  answer  as  to  its 
indebtedness  to  the  execution  debtor,  and  whether  its  in- 
debtedness to  him  could  be  reached  by  a  proceeding  supple- 
mental to  execution. 

Both  questions  were  decided  in  the  negative,  and  in  re- 
ferring to  an  Ohio  case,  where  the  contrary  was  held,  and  in 
distinguishing  between  the  statutes  of  that  State  and  of  this, 
it  was  said :  **  There  is  another  plain  difference  between  the 
two  statutes.  The  Ohio  statute  subjects  '  any  claim  or  chose 
in  action,'  and  ^  all  money,'  to  such  payment ;  while  the  In- 
diana statute  reaches  only  the  *  property  of  the  judgment 
debtor,  not  exempt  from  execution.' ''  What  was  thus  said^ 
must  be  limited  to  the  case  before  the  court.  As  a  general 
statement  as  to  what  property  may  be  reached  by  a  proceed- 
ing supplemental  to  execution,  and  regarding  "  property  not 
exempt  from  execution ''  as  meaning  property  that  might  be 
levied  upon  without  being  voluntarily  turned  out,  the  state- 
ment quoted  is  not  a  correct  interpretation  of  our  statute. 

As  we  have  seen,  money  of  the  judgment  debtor,  in  the 
hands  of  third  persons,  may  be  reached  by  a  proceeding  sup- 
plemental to  execution,  and  yet  it  could  not  be  reached  by  an 
ordinary  execution  against  the  wishes  of  the  owner  having  it 
in  his  possession,  or  in  the  possession  of  others. 

To  regard  the  statement  quoted  from  the  opinion  as  an  in- 
terpretation of  our  statute,  to  be  applied  in  all  cases,  would 
be  to  place  the  case  in  irreconcilable  conflict  with  the  other 
cases.  In  the  case  of  Fowler  v.  Griffin,  83  Ind.  297,  it  was 
contended  by  counsel,  that  money  in  the  hands  of  a  third 
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person  could  not  be  reached  by  a  proceeding  supplemental  to 
execution,  and  in  support  of  that  contention  they  cited  the 
case  of  Wallace  v.  Lawyer,  supra.  In  answer  to  that  conten- 
tion, it  was  said :  "  In  support  of  the  third  objection,  coun- 
sel has  cited  *  *  *  Wallaxie  v.  Lawyer ,  64  Ind.  601,  to  the 
point  that  onl j  property,  but  not  money,  claims,  or  choses  in 
action,  of  the  judgment  debtor,  can  be  reached  by  the  pro- 
ceedings. *  *  *  And  there  are  numerous  cases  which  either 
expressly  or  by  implication  decide  that  money  and  choses  in 
action  of  the  judgment  debtor,  in  the  hands  of  third  parties,, 
may  be  reached  by  means  of  this  proceeding."  This  last 
case,  as  subsequent  ca^^es,  amounts  to  an  overruling  of  the- 
case  of  Wallace  v.  Lawyer,  supra,  if  the  opinion  in  that  case- 
is  to  be  given  the  broad  construction  which  it  is  claimed  the 
court  below  gave  it. 

The  question  yet  remains,  may  money  of  the  judgment 
debtor  in  his  possession,  and  which  he  refuses  to  surrender  in 
payment  of  the  judgment,  be  reached  by  a  proceeding  sup- 
plemental to  execution? 

Section  816,  R.  S.  1881,  in  relation  to  proceedings  supple- 
mental to  execution,  provides  that  upon  the  return  of  an 
execution  unsatisfied,  the  judgment  plaintiff  may  have  the 
judgment  debtor  summoned  before  the  court  to  answer  con- 
cerning his  property  within  the  county  to  which  the  execu- 
tion was  issued. 

Section  816  provides  that  after  the  issuing  of  execution, 
upon  an  affidavit  that  the  judgment  debtor  has  property  (de- 
scribing it),  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  the  court  may  order  him  to  ap- 
pear and  answer  concerning  the  same,  and  that  proceedin^;.s 
may  thereafter  be  had  for  an  application  of  the  property,  in 
satisfaction  of  the  judgment,  etc. 

Section  819  provides  for  summoning  third  persons  to  an- 
swer as  to  any  property  of  the  judgment  debtor  they  may  have 
in  their  possession,  and  as  to  their  indebtedness  to  him. 

Section  821  provides  that  upon  the  hearing,  the  judge  of 
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the  court  may  order  the  property  of  the  judgment  debtor  not 
exempt  from  execution,  in  the  hands  either  of  himself  or  any 
other  person,  or  any  debt  due  to  the  judgment  debtor,  to  be 
applied  to  the  satisfaction  of  the  judgment,  forbid  transfers 
of  property  and  choses  in  action,  and  that  the  judge  shall 
have  power  to  enforce  all  orders  and  decrees  in  the  premises 
bv  attachment  or  otherwise. 

It  will  be  observed,  that  in  all  these  sections,  the  word 
^*  property  "  is  used,  and  not  the  word  "  money." 

Property  is  the  word  used  in  section  819,  which  relates  to 
third  persons,  and  yet  it  has  been  held,  as  we  have  seen,  that 
the  money  of  the  judgment  debtor,  in  the  hands  of  such  third 
persons,  may  be  reached  by  the  proceeding.  The  word  "  prop- 
erty," as  used  in  that  section,  has  thus  been  given  a  meaning 
broad  enough  to  include  money.  And  if  it  has  that  meaning 
in  that  section,  there  is  no  reason  why  it  should  not  have  the 
same  meaning  in  the  other  sections,  especially  in  section  816. 

In  another  section  of  the  same  act,  R.  S.  1881,  sec.  817,  the 
word  "  money"  is  used,  and  it  is  provided  that  when  the  judg- 
ment plaintiff  shall,  at  the  time  of  applying  for  the  order,  or 
at  anv  time  thereafter,  make  and  file  his  aflBdavit  that  there  is 
danger  of  the  judgment  debtor  leaving  the  State,  or  conceal- 
ing himself,  and  that  there  is  reason  to  believe  that  he  has 
property,  rights,  credits,  moneys  and  effects,  which  he  unjustly 
refuses  to  apply  in  satisfaction  of  the  judgment,  with  intent 
to  defraud  the  creditor,  the  court  shall  issue  to  the  sheriff 
an  order  of  arrest  and  bail.  It  would  not  only  be  folly,  but 
a  gross  violation  of  rights,  to  arrest  and  hold  a  party  about 
to  leave  the  State  with  money,  if  that  money  can  not  be 
reached  by  the  final  order  to  be  made  in  the  proceeding. 

The  word  "property,"  as  it  occurs  in  the  act,  is  manifestly 
used  in  the  broad  sense  of  including  every  species  of  things 
in  which  there  maybe  an  ownership,  and  which  may  be  made 
available  in  the  payment  of  judgments.  Money  may  be  levied 
upon    under  an   ordinary  execution,  if  turned  out  by  the 
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owner,  but  not  if  he  keeps  it  in  his  pocket  and  refuses  to 
surrender  it. 

The  proceeding  supplemental  to  execution^  in  our  judg- 
menty  was  intended,  not  only  to  discover  property,  but  to 
reach  money  and  other  property  which  the  judgment  debtor 
refuses  to  apply  in  payment  of  the  judgment,  and  which  can 
not  be  reached  by  an  ordinary  execution. 

We  do  not  now  recollect  that  there  has  been  any  direct  ad- 
judication upon  this  question  by  this  court,  but  there  are  re- 
ported cases  which  show  that  in  such  proceedings,  judgment 
debtors  have  been  ordered  to  pay  over  money,  to  be  applied 
upon  the  judgment,  and  that  such  orders  have  been  at  least 
impliedly  sanctioned  as  correct. 

It  results  from  what  we  have  said,  that  in  the  supplemental 
proceedings  mentioned  in  the  plea,  the  court  had  authority  to 
order  appellant  to  pay  into  court  any  money  which  it  was 
found  he  had  and  refused  to  apply  in  payment  of  the  judg- 
ment, and  to  enforce  that  order  by  attachment  and  imprison- 
ment. 

If,  as  stated  in  the  second  plea,  the  court  found  that  ap- 
pellant had  money  which  he  unjustly  withheld,  it  made  a 
mistake  as  to  the  law  in  rendering  judgment  against  appellee 
for  costs. 

There  should  have  been  an  order  upon  appellant  to  pay 
the  money  into  court,  and  an  enforcement  of  that  order  by 
attachment  and  imprisonment  if  necessary. 

If  the  judgment  in  such  a  proceeding  is  a  bar  to  a  proceed- 
ing like  this,  it  can  make  no  difference  what  the  finding  of 
facts  in  that  case  may  have  been.  It  is  the  final  judgment, 
and  not  the  verdict  or  finding  of  facts,  that  constitutes  the 
estoppel.  If  the  conclusions  of  law  upon  the  facts  found 
were  erroneous,  the  remedy  was  by  an  appeal.  Faught  v. 
Faughty  98  Ind.  470  (472) ;  Farrar  v.  Clark,  97  Ind.  447 
(450) ;  Davenport  v.  Bametty  51  Ind.  329 ;  Indiana,  etc.,  R. 
W.  Co.  v.  Koons,  105  Ind.  507  (512);  Herman  Estop,  and 
Ees  Judicata,  sections  60,  107  and  108. 


60  SUPREME  COURT  OF  INDIANA, 

Baker  v.  The  State,  ex  rel.  Mills. 

% 

As  we  have  said,  the  issue  for  trial,  presented  by  the  affi- 
davit or  verified  complaint  in  the  supplemental  proceedings, 
is  the  same  issue  presented  by  the  affidavit  or  verified  com- 
plaint in  this  case. 

The  mode  of  procedure  provided  by  the  statutes  in  the  two 
cases  is  very  similar,  and  the  manner  of  enforcing  payment 
is,  in  substance,  the  same.  Either  proceeding  may  be  resorted 
to  for  the  purpose  of  reaching  money  in  the  hands  of  the 
judgment  debtor,  and  in  either  case,  if  he  does  not  surrender 
it  when  ordered  so  to  do,  he  may  be  imprisoned.  It  is  not 
necessary  to  an  estoppel  by  judgment,  that  the  former  action, 
in  which  the  issue  was  adjudicated,  shall  be  the  same  form  of 
action  as  that  in  which  the  former  adjudication  is  pleaded ► 
Where,  as  here,  the  former  action  was  for  substantially  the 
same  object,  and  the  same  matters  were  in  issue,  and  were 
determined  by  final  judgment,  that  judgment  will  be  a  bar  to 
the  prosecution  of  the  subsequent  action.  We  have  many 
cases  in  which  adjudications  have  been  held  to  be  bars  to  sub- 
sequent actions,  although  the  forms  of  the  actions  were  differ- 
ent. Cutler  V.  Cox,  2  Blackf.  178;  Campbell  v.  Cross,  39 
Ind.  155  ;  Reeves  v.  Plough,  46  Ind.  350  ;  Reid  v.  Huston, 
55  Ind.  1 73 ;  Farrar  v.  Clark,  supra  ;  Faught  v.  Faught,  su- 
pra; Turnery.  Allen,  66  Ind.  252.  See,  also,  Roberts  v. 
Heim,  27  Ala.  678 ;  Cannon  v.  Brame,  45  Ala.  262 ;  Herman 
Estop,  and  Res  Judicata,  sections  111,  214;  Siowell  v.  Cham- 
berlain, 60  N.  Y.  272. 

As  we  have  before  stated,  the  same  evidence  that  would 
have  established  the  charges  in  the  affidavit  or  verified  com- 
plaint in  the  supplemental  proceedings,  would  establish  the 
charges  in  the  affidavit  or  verified  complaint  in  the  case  be- 
fore us.  That  has  been  applied  as  a  test  to  determine  whether 
the  cause  of  action  in  the  two  cases  is  the  same,  and  whether, 
therefore,  an  adjudication  in  one  is  a  bar  to  the  other. 

In  the  case  of  Taylor  v.  Castle,  42  Cal.  367  (372),  it  was 
said :  "  The  cause  of  action  is  said  to  be  the  same  where  the 
same  evidence  will  support  both  actions ;  or,  rather,  the  judg- 
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ment  in  the  former  action  will  be  a  bar,  provided  the  evi- 
dence necessary  to  sustain  a  judgment  for  the  plaintiflF  in  the 
present  action  would  have  authorized  a  judgment  for  the 
plaintiff  in  the  former."  See,  also,  the  Indiana  cases  above 
cited ;  Bigelow  Estop.,  p.  37 ;  Herman  Estop,  and  Res  Ju- 
dicata, section  259. 

Applying  the  test  above  mentioned,  the  cause  of  action  in 
the  two  cases  under  examination  was  the  same. 

That  the  cause  of  action  in  two  cases  is  the  same,  is  an- 
other test  by  which  it  is  determined  that  an  adjudication  in 
one  is  a  bar  to  the  other.  Herman  Estop,  and  Res  Judicata, 
sections  106,  107,  111;  Kalisch  v.  Kalisch,  9  Wis.  529; 
Stowell  v.  Chambei'lairij  supra. 

In  the  case  of  Veeder  v.  Bakery  83  N.  Y.  156  (160),  it  was 
said:  "Jurists  have  found  much  difficulty  in  precisely  de- 
fining a  cause  of  action.  (Pomeroy  on  Rem.,  section  452).  It 
may  be  said  to  be  composed  of  the  right  of  the  plaintiff  and 
the  obligation,  duty  or  wrong  of  the  defendant;  and  these 
combined,  it  is  sufficiently  accurate  to  say,  constitute  the 
cause  of  action." 

Under  this  definition,  which  seems  to  be  a  reasonable  one, 
the  cause  of  action  in  the  supplemental  proceeding  and  in 
the  case  before  us  is  the  same.  The  right  of  appellee  was 
to  have  the  money  in  the  possession  of  appellant  applied  in 
satisfaction  of  the  judgment.  The  duty  of  appellant  was  to 
60  apply  that  money,  and  his  wrong  was  in  withholding  it 
and  refusing  to  apply  it  in  payment  of  the  judgment.  The 
cause  of  action  was  the  same ;  the  evidence  necessary  to  estab- 
lish appellee's  rights  in  either  case  was  the  same ;  the  end  to 
be  accomplished  by  either  proceeding  was  the  same,  and  the 
method  provided  for  the  accomplishment  of  that  end  is  sub- 
stantially the  same. 

Our  conclusion  upon  the  whole  case  is,  that  the  judgment 
in  the  proceeding  supplemental  to  execution  is  a  bar  to  the 
present  action,  and  that,  therefore,  the  court  below  erred  in 
sustaining  the  demurrer  to  the  pleas  in  bar. 
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The  judgment  is  reversed  at  appellee's  costs^  and  the  cause 
is  remanded  with  instructions  to  tlie  court  below  to  overrule 
the  demurrer  to  those  pleas  and  sustain  the  demurrer  to  the 
verified  complaint. 

FUed  Jan.  6, 1887. 


No.  12,696. 

Phillips  v.  Lewis  et  al. 

Draikaok — Judgment. — Pleading. — Where  an  answer  in  bar  of  an  action 
to  recover  a  drainage  assessment  alleges  facts  showing  that  the  drainage 
proceedings  were  void  for  non-compliance  with  the  law  in  force  at  the 
time,  a  reply  that  the  drain  was  established  under  a  prior  act  which 
did  not  contain  the  requirements  whicli  had  been  violated,  is  bad  where 
such  act  had  been  repealed  before  the  proceedings  were  begun. 

FoRH£K  Adjudication. — IrreguUirituts, — Estoppel. — Pleading. — Where  an 
answer  pleads  a  former  adjudication  of  the  matters  in  issue,  a  reply 
attacking  the  validity  of  the  judgment  in  the  former  action,  on  the 
ground  of  mere  irregularities  and  errors  which  are  not  sufficient  to 
render  it  void,  is  bad. 

Same. — Presumption  of  Regularity  of  Jvdgmeni. — Where  a  former  adjudica- 
tion is  pleaded,  it  will  be  presumed,  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  that  the  record  of  such  adjudication  is  regular 
and  free  from  error. 

From  the  Grant  Circuit  Court. 

J.  Brownlee,  for  appellant. 

A.  Steele  and  R.  T,  St.  John,  for  appellees. 

HowK,  J. — This  was  a  suit  by  appellant,  and  one  James 
Hoggart,  against  the  appellees,  to  recover  the  amount  claimed 
to  be  due  upon  a  certain  ditch  assessment,  alleged  to  have 
been  made  on  the  5th  day  of  October,  1868,  against  certain 
real  estate,  in  Grant  county,  then  owned  by  one  William  L. 
Noble.  Before  any  steps  were  taken  in  the  case,  the  record 
shows  that  on  motion  of  plaintiff,  James  Hoggart,  the  cause 
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as  to  him  was  dismissed.  Appellees  jointly  answered^  iu 
four  paragraphs,  and  also  filed  their  cross  complaint  herein. 
Appellant's  demurrer  was  overruled  as  to  the  first  and  third 
paragraphs,  and  sustained  as  to  the  second  and  fourth  para- 
graphs, of  appellees'  answer  to  the  complaint.  Appellant 
answered  appellees'  cross  complaint,  in  three  paragraphs,  and 
also  filed  replies  to  the  first  and  third  paragraphs  of  appel- 
lees' answer  to  his  complaint.  Appellees'  demurrer  was  sus- 
tained to  the  first  and  third  paragraphs  of  appellant's  answer 
to  their  cross  complaint;  and  their  demurrer  was  also  sus- 
tained to  the  first  and  third  paragraphs  of  appellant's  reply 
to  the  first  and  third  paragraphs  of  their  answer  to  appel- 
lant's complaint.  It  is  then  shown  by  the  record,  that  ap- 
pellant withdrew  the  second  and  fourth  paragraphs  of  his 
answer  to  the  cross  complaint,  and  also  the  second  and  fourth 
paragraphs  of  his  reply  to  appellees'  answer,  *^ electing  to 
stand  by  his  pleadings  notwithstanding  the  demurrers."  The 
court  then  adjudged  that  appellant  take  nothing  by  his  suit 
herein,  and  that  appellees  recover  of  him  their  costs;  and 
from  this  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  appellant  has  assigned  a  number  of  errors. 
But  it  is  manifest,  from  the  foregoing  abstract  of  the  record^ 
that  the  only  decisions  of  the  court  below,  which  were  adverse 
to  him,  were  the  sustaining  of  appellees'  demurrer  to  the  first 
and  third  paragraphs  of  his  reply  to  appellees'  answer  to  his 
complaint,  and  the  sustaining  of  appellees'  demurrer  to  the 
first  and  third  paragraphs  of  his  answer  to  their  cross  com- 
plaint. The  last  of  these  rulings,  even  if  erroneous,  was 
harmless  to  the  appellant,  because,  as  shown  by  the  record, 
the  appellees  failed  to  recover  upon  their  cross  complaint 
herein.  So  that  the  only  error  assigned  by  appellant  upon 
the  record  of  this  cause,  which  we  are  required  to  consider 
and  decide,  is  the  error  of  the  court  in  sustaining  appellees' 
demurrer  to  the  first  and  third  paragraphs  of  his  reply  to  the 
first  and  third  paragraphs  of  their  answer  to  his  complaint 
herein.     The  first  paragraph  of  reply  is  addressed  to  the  first 
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])aragraph  of  answer,  and  the  third  paragraph  of  reply  is 
addressed  to  third  paragraph  of  answer. 

In  the  first  paragraph  of  their  answer,  appellees  admitted 
that,  in  1868,  appellant  and  James  Hoggart  petitioned  the 
board  of  commissioners  of  Grant  county  for  the  drainage  of 
certain  lands,  named  in  such  petition;  that  an  order  was 
made  by  such  county  board  granting  the  prayer  of  such  pe- 
tition; that  such  board  then  pretended  to  appoint  Henry 
Stugart,  Benjamin  Glessuer  and  Eli  T.  Hunt,  appraisers  to 
assess  the  benefits  and  damages,  likely  to  result  to  the  lands 
described ;  that  said  appraisers  pretended  to  make  and  return 
an  assessment  of  such  benefits  and  damages,  which  assess- 
ment was  filed  with  the  complaint  herein,  and  that  the  land 
in  the  complaint  named  was  owned  by  William  L.  Noble, 
who  was  a  non-resident  of  Grant  county;  and  appellees 
averred  that  they  were  the  owners  of  such  land  and  derived 
their  title  thereto  by  and  through  said  William  L.  Noble, 
who  was  their  remote  grantor ;  that  the  aforesaid  petition  and 
order  of  the  county  board,  and  all  the  proceedings  thereun- 
der, were  and  continued  to  be  wholly  void,  because  said  peti- 
tion failed  to  locate  or  indicate  the  course  and  terminus  of 
the  ditch  or  drain  so  petitioned  for;  that  the  order  of  the 
<3ounty  board  to  the  aforesaid  appraisers  did  not  locate  or  in- 
dicate any  course  or  terminus  of  such  ditch  or  drain.  Where- 
fore appellees  said  that  such  proceedings  were  void,  and  they 
denied  each  and  every  allegation  in  the  complaint,  not  ad- 
mitted in  this  paragraph  of  answer,  and  demanded  judgment 
for  costs,  etc. 

In  his  reply  to  the  foregoing  paragraph  of  answer,  appel- 
lant alleged  that  the  ditch,  named  in  his  complaint  and  pro- 
ceedings, was  ordered,  allowed  and  established  by  the  board 
of  commissioners  of  Grant  county,  at  its  September  term, 
1868,  which  was  so  done  and  ordered  according  to  the  pro- 
visions of  the  la\v,  approved  March  7th,  1863;  and  after 
setting  out  a  description  of  the  beginnijQg,  courses,  distances 
and  terminus  of  the  ditch  or  drain,  appellant  again  alleged 


NOVEMBER  TERM,  1886.  65 


Phillips  r.  Lewis  et  cd. 


that  the  ditch  or  drain  was,  in  all  things,  done,  allowed, 
located,  constructed  and  the  assessments  made,  in  accordance 
with  the  provisions  of  such  law  of  March  7th,  1863;  that 
each  and  all  of  the  assessments  for  the  construction  of  such 
ditch,  referred  to  in  his  complaint,  had  been  fully  paid  and 
satisfied,  except  the  assessment  on  the  land  of  William  L. 
Noble,  which  was  then  the  land  of  appellees  who  purchased 
the  same,  knowing  that  said  assessment  had  been  made  and 
recorded,  as  stated  in  the  complaint  herein;  that  such  ditch 
benefited  their  land  much  more  than  the  amount  of  such 
assessment,  and  that  such  assessment  was  unpaid  and  a  valid 
lien  on  their  land;  that  William  L.  Noble  knew  that  the 
ditch  was  so  located,  and  that  appellant  was  constructing  the 
same,  and  made  no  objection  thereto  and  agreed  to  pay  his 
-assessment  therefor,  all  of  which  was  duo  appellant,  and 
•James  Hoggart  had  no  interest  therein.     Wherefore,  etc. 

We  are  of  opinion  that  the  court  did  not  err  in  sustaining 
appellees'  demurrer  to  the  foregoing  reply.  The  paragraph 
of  answer,  to  which  the  reply  was  pleaded,  stated  in  bar  of 
appellant's  action  the  fact  that  the  ditch  proceedings,  men- 
tioned in  the  complaint,  were  wholly  void,  because  neither 
the  petition  to,  nor  order  of,  the  county  board  located  or  in- 
dicated either  the  course  or  terminus  of  said  ditch  or  drain. 
The  substance  of  appellant's  reply  to  this  defence  is,  that  the 
-ditch  proceedings  mentioned  were  had,  and  the  ditch  was 
constructed,  under  and  in  accordance  with  the  provisions  of 
the  drainage  act  of  March  7th,  1863,  which  did  not  in  terms 
require  that  either  the  petition,  or  the  order  of  the  county 
board,  should  locate  or  indicate  the  course  or  terminus  of 
such  ditch. 

The  difficulty  with  this  reply,  and  it  is  one  which  can  not 
be  obviated  by  any  averment,  is,  that  when  the  ditch  proceed- 
ings mentioned  were  instituted,  in  September,  1868,  the  drain- 
age act  of  March  7th,  1863,  was  no  longer  in  existence  ;  but 
it  had  been  superseded  and  repealed,  expressly  or  by  impli- 
VoL.  109.— 5 
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cation,  by  the  drainage  act  of  March  11th,  1867,  which  ktter 
act,  by  force  of  an  emergency  declared,  took  effect  and  was- 
in  force  from  and  after  its  passage.  The  titles  of  the  two 
acts  were  substantially  the  same,  and  the  later  act  certainly 
covers  the  whole  subject-matter  of  the  older  law,  and  adds 
new  provisions,  some  of  which  are  inconsistent  with  those  of 
the  older  law.  Longlois  v.  Longlois,  48  Ind.  60 ;  Deisney*  v. 
Simpson,  72  Ind.  435 ;  Wagoner  v.  J^ate,  90  Ind.  504.  Be- 
sides, the  act  of  March  11th,  1867,  expressly  repealed  all 
laws,  or  parts  of  laws,  in  conflict  with  any  of  the  provisions 
of  such  act. 

The  act  of  March  11th,  1867,  was  in  force  when  appel- 
lant's ditch  proceedings  were  begun  and  had,  and  was  then 
the  only  law  of  this  Stat<3  authorizing  any  such  proceedings. 
It  is  certain,  we  think,  that  the  petition  of  appellant  and 
Hoggart  for  the  ditch  did  not  conform  to  the  requirements 
of  the  act  of  March  11th,  1867,  and  was  not  sufficient  to  give 
the  board  of  commissioners  of  Grant  county  jurisdiction  of 
the  subject-matter  of  such  ditch.  It  follows,  therefore,  that 
all  of  such  ditch  proceedings,  which  were  the  foundation  of 
appellant's  supposed  cause  of  action  herein,  were  absolutely 
void,  and  they  can  not  be  rendered  valid  by  the  averment 
that  they  were  had  under  the  provisions  of  a  law  which  had 
been  superseded  and  repealed  eighteen  months  before  they 
were  begun.  The  demurrer  to  the  foregoing  reply  was  cor- 
rectly sustained. 

In  the  third  paragraph  of  their  answer  to  the  complaint, 
appellees  made  the  same  admissions,  and  none  other,  in  re- 
gard to  the  ditch  proceedings,  as  they  made  in  the  first  para- 
graph of  their  answer,  the  substance  of  which  we  have  here- 
tofore given  in  this  opinion ;  and  they  then  averred  that 
afterwards,  at  the  fall  term,  1870,  of  the  court  below,  appel- 
lant heroin  and  James  Hoggart  prosecuted  an  action  against 
William  L.  Noble,  who  was  then  the  owner  of  the  land  men- 
tioned in  the  complaint  herein,  and  was  the  remote  grantor 
of  appellees,  for  the  benefits  assessed  against  such  land,  which 
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were  the  same  benefits  and  demands  named  and  sought  to  be 
recovered  in  this  action^  and  none  other ;  that  the  aforesaid 
action  was  prosecuted  to  final  judgment,  and  therein  William 
L.  Noble  recovered  a  judgment  against  appellant  Phillips  and 
said  Hoggart  for  his  costs,  and  the  plaintiffs  therein  took 
nothing  by  their  suit,  which  said  judgment  remained  of  record 
in  the  proper  order-book  of  said  court ;  and  that  appellees 
herein  were  the  remote  grantees  of  William  L.  Noble,  and 
held  said  land  under  his  title  and  from  him.  Wherefore  ap- 
pellees said  that  the  matters  and  things  in  appellant's  com- 
plaint herein  had  been  and  were,  in  the  aforesaid  cause,  fully 
adjudicated,  and  they  demanded  judgment  for  costs,  etc. 

In  his  reply  to  the  foregoing  paragraph  of  answer,  appel- 
lant said  that  the  cause  referred  to,  in  such  answer,  was  not 
a  final  determination  of  the  cause,  and  was  not  a  bar  to  his 
prosecution  and  recovery  in  this  cause,  because  he  admitted 
that  he  so  commenced  a  suit,  in  the  court  below,  against  said 
Noble,  to  recover  said  assessment  and  pay  for  so  constructing 
said  ditch,  to  which  suit  said  Noble  appeared  and  answered 
by  general  denial;  that  the  cause  being  at  issue,  appellant  de- 
manded a  trial  by  jury,  which  was  duly  empanelled  and  sworn 
to  try  the  cause ;  that  after  appellant  had  submitted  his  evi- 
dence, said  Noble  filed  his  demurrer  to  the  evidence  and  failed 
to  make  the  evidence  a  part  of  his  demurrer,  and  asked  that 
the  cause  be  withdrawn  from  the  jury  and  submitted  to  the 
court ;  that  in  such  demurrer,  appellant  failed  to  join,  nor  did 
he  consent,  in  any  way,  to  the  withdrawal  of  the  cause  from 
the  jury;  and  because  the  only  judgment  rendered  in  the 
aforesaid  suit  was,  that  plaintiffs  therein  should  pay  the  costs. 

It  is  very  clear,  we  think,  that  the  court  committed  no 
error  in  sustaining  appellees'  demurrer  to  the  foregoing  reply. 
In  such  reply  appellant  makes  a  collateral  attack  upon  the 
validity  of  the  former  adjudication,  pleaded  by  appellees  in 
bar  of  his  present  action.  He  has  stated  in  his  reply  certain 
defects,  irregularities,  and,  perhaps,  errors  in  such  former  ad- 
judication, but,  of  these,  there  is  not  one  which  he  could  not 


68  SUPREME  COURT  OF  INDIANA, 


Phillips  V.  Lewis  el  aL 


have  been  relieved  from  by  an  appeal  to  this  court,  and  none, 
certainly,  which  would  render  the  adjudication  absolutely 
void,  where,  as  here,  it  is  attacked  collaterally.  In  such  a 
case,  unless  the  former  adjudication  be  shown  to  be  void,  it 
wull  constitute  a  good  and  complete  defence  in  bar  of  any 
other  suit  for  the  same  cause  of  action.  The  principal  grounds 
upon  which  appellant  claimed,  in  his  reply,  that  the  former 
adjudication  was  not  a  sufficient  bar  to  the  prosecution  of  his 
pending  suit,  were,  that  he  had  failed  to  join  in  the  demurrer 
to  the  evidence,  and  that  he  had  never  consented,  in  any  way, 
to  the  withdrawal  of  the  cause  from  the  jury.  It  will  be  ob- 
served, that  appellant  has  failed  to  aver,  in  his  reply,  that 
either  of  these  grounds  was  shown  by  the  record  of  the  former 
adjudication.  In  the  absence  of  such  an  averment,  we  must 
presume  that  the  record  of  the  former  adjudication  is  regular 
and  formal,  and  free,  even,  from  apparent  error,  and  that  none 
of  the  facts  alleged  by  appellant,  against  the  validity  of  such 
adjudication,  are  shown  by  the  record  thereof.  This  is  the 
doctrine  of  many  of  our  decided  cases.  Reid  v.  Mitchell,  93 
Ind.  469;  Dowell  v.  Lahr^  97  Ind.  146;  McCaslin  v.  /SZo^e, 
€x  rd.y  99  Ind.  428 ;  Exchange  Bank  v.  Axdty  102  Ind.  322 ; 
Baltimore,  etc.,  R.  R,  Co,  v.  North,  103  Ind.  486  ;  Gassady  v. 
Miller,  106  Ind.  69  ;  Pickering  v.  State,  etc.,  106  Ind.  228. 

The  facts  stated  in  the  reply  were  not  sufficient  to  show 
that  the  former  adjudication  was  invalid  and  void,  and,  there- 
fore, the  demurrer  to  the  reply  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  10, 1886 ;  petition  for  a  rehearing  overruled  Jan.  7, 1887. 
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No.  12,731.  

100     69 

The  Board  of  Commissioners  of  Knox  County  v.  }§  ^g 

Montgomery.  JSJ  ,«• 

"  137    144 
138    614 

Review  op  Judgment. — Condusivejusa  of  Order  Granting, — Appeal, — Plead-  ToS""""® 

ing. — A  jadgment  granting  a  review  of  a  judgment  rendered  upon  the  }JJ  *^ 

sustaining  of  a  demurrer  to  a  complaint,  is,  if  not  appealed  from,  con-  jqo~  ^> 

elusive  as  to  the  suflBiciency  of  both  the  complaint  for  review  and  the  *^  J^l 

complaint  in  the  former  case. 

Action. — Motion  to  Dismiss. — Bill  of  Exceptions, — Supreme  Court, — If  a  motion 
to  dismiss  an  action  in  the  trial  court  is  not  brought  into  the  record  by 
a  bill  of  exceptions,  no  question  relating  thereto  is  presented  on  appeal. 

County. — Bridges. — Liability  for  Negligence, — Counties  are  liable  for  injuries 
caused  by  negligence  in  constructing  or  maintaining  bridges. 

Same. — Evidenee, — Establishment  ofHightvay. —  Validity  of  Proceedings, — In  an 
action  against  a  county  to  recover  for  injuries  caused  by  a  defective 
bridge,  evidence  that  the  county  commissioners  assumed  to  establish  the 
highway  of  which  the  bridge  is  a  part,  is  competent,  although  it  may 
appear  that  there  are  errors  and  irregularities  in  the  proceedings.  The 
validity  of  such  proceedings  can  not  be  inquired  into  in  such  case. 

Negligence. — Complaint. — Sitffu^iency  After  Verdict. — Where  a  complaint 
alleges  facts  from  which  negligence  may  be  inferred,  it  is  good  after 
verdict,  although  the  word  "negligence"  is  not  used  in  churacicrizing 
the  conduct  of  the  defendant. 

From  the  Gibson  Circuit  Court. 

W,  A.  Oullop,  G.  W.  Shaw  and  C.  B.  Kesmngery  for  appellant. 
G.  G.  Eeily,  W.  C.  Niblack,  J.  H.  Miller  and  J.  K  McCul" 
lough,  for  appellee. 

Elliott,  C.  J. — At  the  December  term,  1883,  of  the  com- 
missioners' court  of  Knox  county,  tiie  appellee  presented  a 
claim  for  an  allowance  for  injuries  sustained  by  falling  throui^h 
a  defective  bridge.  The  claim  was  not  allowed,  and  an  ap- 
peal was  taken  to  the  circuit  court.  At  the  February  term, 
1884,  of  that  court,  an  amended  complaint  was  filed,  to  which 
a  demurrer  was  sustained,  and  final  judgment  entered.  At 
the  May  term  of  that  year  the  appellee  filed  a  complaint  to 
leview  that  judgment.  A  demurrer  was  filed  and  overruled 
to  the  complaint  for  review. 

It  is  insisted  by  the  appellee  that,  as  the  court  overruled 
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the  demurrer  to  the  complaint  for  review,  and  as  the  ap- 
pellant did  not  appeal  from  that  ruling,  he  is  bound  by  it,  for 
the  effect  of  the  judgment  overruling  the  demurrer  was  to 
reinstate  the  former  case.  The  authorities  support  this  posi- 
tion. The  judgment  ordering  a  review,  not  having  been  ap- 
pealed from,  concludes  the  appellant. 

In  Brown  v.  Keyser,  53  Ind.  85,  it  was  said :  "A  judgment 
for  or  against  a  review  of  a  former  judgment  puts  an  end  to 
the  action  for  a  review."  This  doctrine  is  approved  in  Keep- 
fer  V.  Force,  86  Ind.  81.  This  principle  disposes  of  all  that 
is  said  by  appellant's  counsel  in  their  attack  upon  the  com- 
plaint for  review. 

It  is  contended  by  counsel  for  the  appellant,  that  the  Gib- 
son Circuit  Court,  to  which  the  case  was  sent  upon  change 
of  venue,  erred  in  overruling  the  motion  to  dismiss.  This 
motion  is  not  exhibited  in  a  bill  of  exceptions,  and  conse- 
quently no  question  is  presented  for  our  consideration.  Wdsh- 
ington  Ice  Co,  v.  Lay,  103  Ind.  48;  Crumley  v.  Hickman,  92 
Ind.  388 ;  Yost  v.  Conroy,  92  Ind.  464  (47  Am.  R.  156),  and 
cases  cited. 

One  of  the  causes  assigned  for  a. new  trial  is,  that  the  court 
erred  in  admitting  in  evidence  the  record  of  the  commis- 
sioners of  Knox  county  ordering  the  location  of  the  high- 
way of  which  the  bridge  formed  a  part.  Various  objections 
to  the  proceedings  are  urged  by  the  appellant,  but  none  of 
them  are  available.  In  such  an  action  as  this  there  can  be 
no  inquiry  as  to  the  validity  of  the  proceedings  by  which  the 
board  of  commissioners  assumed  to  establish  a  highway.  It 
is  enough  to  prove  that  the  board  assumed  to  establish  the 
highway,  and  that  the  commissioners  recognized  the  high- 
way as  one  belonging  to  the  county,  and  under  their  control. 
Evidence  that  they  assumed  to  establish  the  highway  is  com- 
petent, although  it  may  appear  that  there  were  the  gravest 
errors  and  irregularities  in  the  proceedings.  Houfe  v.  Toum 
of  Ftdton,  34  Wis.  608  (17  Am.  R.  463). 

The  liability  of  counties  for  negligence  in  constructing  or 
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maintaining  bridges  is  no  longer  an  open  question  in  this 
State,  for  there  are  many  cases  declaring  that  they  are  liable. 
Boardy  etc.,  v.  Rickely  lOG  Ind.  501,  see  p.  502;  Vaught  v. 
Board,  dc.j  101  Ind.  123 ;  Board,  etc.,  v.  Bacon,  96  Ind.  31 ; 
Patton  V.  Boardy  etc.,  96  Ind.  131 ;  Board,  etc.,  v.  Emmeraojiy 
95  Ind.  679 ;  Board,  etc.,  v.  Leyg,  93  Ind.  523  (47  Am.  E. 
390) ;  Board,  etc.,  v.  Brown,  89  Ind.  48 ;  Board,  etc.,  v.  De- 
prez,  87  Ind.  509;  Board,  etc.,  v.  Pritchdt,  85  Ind.  68; 
Pritchett  v.  Board,  etc.,  62  Ind.  210;  House  v.  Board,  etc., 
60  Ind.  580  (28  Am.  R.  657). 

The  complaint  is  sufficient  after  verdict.  If  it  were  granted 
that  it  would  be  bad  upon  demurrer  because  of  the  failure 
to  characterize  the  conduct  of  the  appellant  as  negligent,  by 
the  use  of  the  epithet  negligence,  still,  there  are  facts  stated 
from  which  negligence  may  be  fairly  inferred,  and  this  cer- 
tainly makes  the  complaint  good  after  verdict,  if,  indeed,  it 
would  not  be  good  upon  demurrer.  The  question,  however, 
does  not  come  to  us  upon  demurrer.  In  truth,  the  question 
is  not  legitimately  before  us  in  this  action  in  any  form,  for 
the  sufficiency  of  the  complaint  was  established  by  the  judg- 
ment in  the  action  brought  to  Review  the  judgment  declaring 
the  complaint  bad.  As  that  judgment  is  conclusive  it  can 
not  be  overthrown  in  this  appeal. 

Judgment  affirmed. 

Filed  Dec.  22, 1886. 


No.  12,630. 

Cummins  v.  Peed  et  al. 

Pleading. — Complaint. — Name. — Initial  Leltera. — Decedents^  Estates. — Prac- 
tice.— The  fact  that  only  the  initial  letters  of  the  Christian  name  of  the 
plaintiff  are  j^iven  in  a  claim  against  a  decedent's  estate  is  not  such  a 
defect  as  warrants  the  reversal  of  the  judgment,  where  there  is  no  demur- 
rer or  assignment  of  error  questioning  the  sufficiency  of  the  complaint. 
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Contract. — Conditional  Insurance, — Forfeiture. —  Sale. —  Exeeuior. — Where  st 
mare,  insured  to  get  with  foal,  is  sold  hj  the  executor  of  the  owner 
within  eleven  months  from  the  date  of  service,  in  violation  of  a  condi- 
tion that  a  sale  bj  the  owner  within  that  time  should  forfeit  the  inr 
surance,  the  price  for  the  service  may  be  recovered. 

From  the  Henry  Circuit  Court. 

A.  W.  Leonard  and  L.  P.  Mitchell,  for  appellant* 
J.  H.  Mellett  and  E.  H.  Bundy,  for  appellees. 

ZoLLABS,  J. — Appellees  filed  a  claim  against  the  estate  of 
Isaac  S.  Maddy,  deceased.  Appellant,  as  the  representative 
of  that  estate,  having  failed  to  allow  the  claim,  it  was  dock- 
eted for  trial  by  the  court.  The  court  made  a  s{)ecial  finding 
of  the  facts,  and  upon  conclusions  of  law,  based  upon  those 
facts,  rendered  judgment  for  appellees  for  the  amount  of 
the  claim. 

One  of  the  grounds  urged  for  a  reversal  of  the  judgment 
is,  that  the  claim  as  filed  did  not  contain  the  full  names  of 
appellees  as  claimants,  initial  letters  being  used  instead  of 
their  given  names.  There  was  no  demurrer  below,  neither 
was  the  attention  of  the  court  in  any  way  called  to  the  de- 
fect which  counsel  now  urge.  The  assignment  of  errors 
here  is  not  such  as  to  call  in  question  the  sufficiency  of  the 
complaint. 

The  record  before  us  is  not  in  shape  to  warrant  a  reversal 
of  the  judgment  because  initial  letters  were  used  instead  of 
the  full  given  names  of  the  claimants.  Hopper  v.  Imcos,  8& 
Ind.  43  (50),  and  cases  there  cited. 

The  claim  was  for  the  services  of  appellees'  stallion  horse 
for  the  season,  at  the  agreed  silm  of  $20  each  for  two  mares. 
Appellees  "  insured ''  the  mares  to  get  with  foal,  but  it  was 
also  agreed  between  them  and  Maddy,  the  decedent,  that  if 
he  parted  with  the  ownership  of  thp  mares  before  the  expira- 
tion of  eleven  months  from  the  date  of  the  service  of  the 
horse,  he  should  forfeit  the  insurance,  and  pay  the  agreed  sum 
of  $40.  Within  the  eleven  months  Maddy  died,  and  appel- 
lant, as  executor,  sold  the  mares.     They  were  not  with  foaL 
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It  is  contended  by  appellant,  that  appellees  should  be  held 
to  their  insurance,  independent  of  the  condition,  and  that  as 
the  mares  were  not  with  foal,  they  should  not  recover.  We 
think  otherwise.  The  insurance  or  warranty  on  the  part  of 
appellees  was  conditional,  the  condition  being  that  Maddy 
should  not  part  with  the  ownership  of  the  mares  before  the 
expiration  of  eleven  months  from  the  dat^  of  the  service  of 
the  horse.  It  is  not  clearly  apparent  why  this  condition 
was  annexed,  nor  how  it  could  be  of  much  importance,  but 
it  was  a  condition  which  the  parties  had  a  right  to  couple 
with  the  "insurance,"  and  one,  therefore,  by  which  they  and 
their  representatives  were  and  are  bound.  The  purpose 
seems  to  have  been  to  keep  the  ownership  with  Maddy,  and 
the  mares  in  his  possession  and  under  his  control,  and  to 
make  the  insurance  dependent  upon  such  continued  owner- 
ship, possession  and  control.  That  the  mares  were  sold  be- 
fore the  expiration  of  the  eleven  months,  in  consequence  of 
Maddy's  death,  does  not  turn  the  conditional  insurance  into 
an  absolute  insurance.  The  stipulated  condition  has  not 
been  complied  with,  and  that  relieves  appellees  from  their 
insurance.  Maddy  might  have  stipulated  that  the  condition 
should  be  dispensed  with  in  the  event  of  his  death,  but  he 
did  not  do  so.  See  Campbell  v.  Hamilton  Jfidual  Ins,  Co,, 
51  Maine,  69. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  4,  1SS7. 


No.  12,361. 

The  State,  ex  rel.   Prilliman,  v.  The  Town  op       tso  430 

Tipton  et  al. 

Town. — Adoption  qf  Oity  Charter. — Election. — Quo  Warranto. — Pleading, — It 
is  sufficient  if  a  majority  of  the  legal  voters  who  vote  at  an  election 
held  in  an  incorporated  town  to  determine  whether  a  city  charter  shall 
be  adopted,  agree  to  the  change,  and  an  averment  in  an  information  to 
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test  the  legality  of  the  city  organization,  that  a  majority  of  the  legal 
voters  of  the  town  did  not  vote  in  favor  of  the  change,  is  insufficient. 

Same. — InspecUn'^s  Statement, — Recc/rd  of  County  QerL — Presumption  of  JXs- 
charge  of  Duty. — When  nothing  is  shown  to  the  contrary,  it  will  be  pre- 
sumed that  the  inspector  of  such  election  certified  to  the  clerk  of  the 
circuit  court  a  proper  statement  of  the  votes  cast,  and  that  the  clerk 
made  a  record  of  the  statement  in  his  office,  as  required  by  law. 

Same. — Conclusiveness  of  Clerk^s  Record. — Census. — The  record  made  by  the 
clerk  is  conclusive  of  the  regularity  of  all  the  previous  proceedings, 
except  as  to  whether  a  majority  of  the  votes  given  favored  the  adoption 
of  a  city  charter,  and  it  is  too  late  to  thereafter  question  the  regularity 
of  the  census  taken. 

Same. — Legality  of  City  Organuation. — Quo  WaiTaTiio  by  PHvate  Citizen. — 
Sufficiency  of  Information. — An  information  in  the  nature  of  a  quo  tcar- 
ranto  by  a  private  citizen,  to  test  the  legality  of  a  city  organization, 
must  show  (1)  that  the  relator  is  interested  in  the  subject-matter,  (2) 
that  he  did  not  by  his  vote,  or  otherwise,  concur  in  the  proceedings  of 
which  he  complains,  and  (3)  that,  where  there  is  no  fraud  or  intentional 
violation  of  law,  no  public  or  private  interest  will  be  seriously  affected 
by  the  granting  of  the  relief  demanded. 

From  the  Tipton  Circuit  Court. 

/.  JoneSy  for  appellant. 

/.  /.  Parker,  R,  B.  Beauchamp  and  J.  A.  Swoveland,  for 
aj^pellees. 

NiBLACK,  J. — ^This  was  a  proceeding  in  the  nature  of  a 
writ  of  quo  warranto,  prosecuted  in  the  name  of  the  State,  on 
the  relation  of  Martin  Prilliman,  against  the  town  of  Tipton, 
now  claiming  to  have  become  an  incorporated  city,  under  the 
name  of  the  City  of  Tipton,  for  the  purpose  of  testing  the 
legality  of  the  alleged  city  organization.  All  the  persons 
claiming  to  act  as  officers  under  the  organization  known  as 
the  City  of  Tipton  were  also  made  defendants. 

The  information  gave  the  court  below  to  understand  and 
be  informed  that  Prilliman,  the  relator,  was  a  resident  and 
duly  qualified  voter  within  the  corporate  limits  of  the  town 
of  Tipton,  as  theretofore  known,  and  the  owner  of  real  estate 
And  a  taxpayer  therein  ;  that,  on  the  20th  day  of  November, 
1883,  a  petition  was  presented  to  the  board  of  trustees  of 
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said  town  of  Tipton,  signed  by  one-third  of  the  qualified 
voters  of  such  town,  asking  that  a  census  be  taken  of  the  in- 
habitants thereof  under  the  order  of  said  board ;  that  "said 
board  thereupon  made  an  order,  and  caused  it  to  be  spread 
on  the  records  of  said  town,  requiring  the  marshal  to  take  a 
census  of  all  the  inhabitants  of  said  town,  that  is  to  say,  of 
all  persons  residing  within  its  limits  forty  days  anterior  to 
the  time  of  making  such  order,  and  to  make  a  return  of  such 
census  within  sixty  days  thereafter;  that  a  warrant  so  direct- 
ing the  marshal  was  accordingly  issued  to  him,,  but  that  said 
board  of  trustees  did  not  provide  or  furnish  proper  forms  to 
enable  the  marshal  to  take  such  census;  that  the  marshal 
never  made  any  return  of  the  warrant  so  issued  to  him,  or 
of  the  census  he  was  required  to  take  ;  that  forty  days  prior  to 
the  date  of  the  order  requiring  the  census  to  be  taken  as 
stated,  there  were  only  fifteen  hundred  and  fifty  persons 
residing  within  the  corporate  limits  of  said  town ;  that,  on  the 
loth  day  of  January,  1884,  said  board  of  trustees  made  a 
pretended  record  showing  that  said  warrant,  and  a  census  of 
said  town,  had  both  been  returned,  and  that  according  to  such 
pretended  census  said  town  contained  a  population  of  two 
thousand  persons ;  that  said  record  was  false,  and  was  known 
to  be  so  by  said  board  of  trustees  when  it  was  made ;  that 
on  said  15th  day  of  January,  1884,  said  board  of  trustees  also 
ordered  a  pretended  election  to  be  held  to  determine  whether 
said  town  of  Tipton  as  a  municipal  organization  should  be 
changed  to  that  of  a  city;  that  a  majority  of  the  legal  voters 
of  said  town  did  not  vote  in  favor  of  adopting  a  city  charter 
for  the  government  of  its  inhabitants ;  that  said  board  of 
trustees,  pretending  that  a  majority  of  said  duly  qualified 
voters  had  voted  in  favor  of  adopting  a  city  charter,  ordered 
that  another  election  should  be  held,  on  the  11th  day  of 
March,  1884,  for  the  purpose  of  electing  persons  to  fill  the 
various  offices  provided  for  in  a  city  about  to  be  organized 
under  the  laws  of  this  State ;  that  at  said  pretended  election 
<;ertain  persons,  naming  them,  and  made  defendants  in  this 
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proceeding,  as  herein  above  stated,  claimed  to  have  been  sev- 
erally elected  to  fill  said  offices ;  that  all  the  persons,  claim- 
ing to  have  been  so  elected,  had  entered  upon  the  duties  of 
their  several  pretended  offices,  and  had  usurped  the  franchises 
and  offices  of  a  city  government.  Wherefore  the  defendants 
were  required  to  answer  as  to  the  several  matters  alleged 
against  them. 

A  demurrer  was  sustained  to  the  information,  and  final 
judgment  was  rendered  upon  demurrer,  in  lavor  of  the 
defendants. 

Section  1131,  R.  S.  1881,  authorizes  proceedings  in  the 
nature  of  quo  warranto  to  settle  questions  similar  to  those 
sought  to  be  raised  by  the  information  in  this  case,  and  the 
succeeding  section  provides  that  "The  information  may  be 
filed  by  the  prosecuting  attorney  in  the  circuit  court  of  the 
proper  county,  upon  his  own  relation,  whenever  he  shall  deem 
it  his  duty  to  do  so,  or  shall  be  directed  by  the  court,  or  other 
competent  authority,  or  by  any  other  person  on  his  own  rela- 
tion, whenever  he  claims  an  interest  in  the  office,  franchise, 
or  corporation  which  is  the  subject  of  the  information." 

Section  3031,  R.  S.  1881,  and  the  six  immediately  succeed- 
ing  sections,  prescribe  the  manner  in  which  the  inhabitants 
of  an  incorporated  town  may,  under  certain  circumstances, 
adopt  a  city  charter,  and  thus  become  an  organized  city  un- 
der the  general  laws  of  this  State.  This  right  of  adopting  a 
city  charter  is,  however,  by  section  3033,  limited  to  cases  in 
which  the  marshal  of  an  incorporated  town  makes  return 
of  a  census  showing  a  population  of  at  least  two  thousand 
persons. 

Section  3035  provides  for  the  submission  of  the  question 
as  to  whether  the  town  shall  become  an  incorporated  city,  to 
the  qualified  voters,  and  that  when  a  majority  of  the  ballots 
cast  at  the  election  held  to  determine  that  question  shall  be 
in  favor  of  the  proposed  change,  the  inspector  shall  certify 
the  result  to  the  clerk  of  the  circuit  court  of  the  proper 
county,  who  shall  make  a  record  in  his  office  of  the  state- 
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ment  thus  certified  to  him.  By  section  3036^  it  is  enacted 
that  "  Such  town  shall  thereafter  be  deemed  an  incorporated 
city,  with  the  powers  and  franchises  appertaining  thereto; 
and  the  record  in  the  office  of  the  clerk,  as  aforesaid,  shall  be 
held  in  all  courts  as  conclusive  evidence  of  such  incorpora- 
tion in  any  suit  pending  therein.  But  nothing  in  this  act 
contained  shall  preclude  any  person  interested  from  showing 
that  a  majority  of  the  legal  voters  of  any  such  town  or  city 
had  not  agreed  to  such  change." 

Construing  this  latter  clause  of  section  3036  with  the  pre- 
ceding section,  to  which  reference  has  been  made,  it  must  be 
held  to  mean  that  nothing  contained  in  the  sections  of  the 
statute  under  consideration  shall  be  construed  as  precluding 
any  person  interested  from  showing  that  a  majority  of  the 
legal  voters,  who  voted  at  the  election  held  to  determine  the 
question,  had  not  agreed  to  adopt  a  city  charter. 

It  is  not  averred  that  the  inspector  of  the  election  in  ques- 
tion in  this  case  did  not  certify  to  the  clerk  of  the  circuit 
court  a  proper  statement  of  the  votes  cast  at  that  election, 
and  that  the  clerk  did  not  make  a  record  of  such  statement 
in  his  office. 

As  every  officer,  when  there  is  no  averment,  or  reasonable 
inference  of  fact  to  the  contrary,  is  presumed  to  have  done 
his  duty,  we  must  assume  that  a  proper  statement  was  certi- 
fied by  the  inspector,  and  that  a  suitable  record  of  it  was  made 
by  the  clerk. 

As  the  record  which  the  clerk  presumably  made  in  this  ease 
is  conclusive  of  the  regularity  of  all  the  previous  proceedings, 
except  as  to  whether  a  majority  of  the  votes  given  was  in 
favor  of  the  proposed  change,  it  was,  when  this  information 
was  filed,  too  late  to  make  a  question  as  to  whether  such  a 
census  of  the  town  of  Tipton  was  taken  as  the  law  requires. 

The  averment  in  the  information,  that  a  majority  of  the 
legal  voters  of  the  town  of  Tipton  did  not  vote  in  favor  of 
the  adoption  of  a  city  charter,  was  not  the  equivalent  of  an 
averment  that  a  majority  of  the  votes  given  at  the  election 
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was  not  favorable  to  the  proposed  change  from  a  town  to  a 
city  government,  and  was,  consequently,  insufficient  to  pre- 
sent the  question  as  to  whether  a  majority  of  those  lawfully 
voting  had  agreed  to  the  proposed  change. 

Then,  too,  to  authorize  the  prosecution  of  an  information 
in  the  nature  of  a  quo  warranto^  at  the  suit  of  a  private  per- 
son, in  a  case  of  the  class  to  which  the  one  before  us  belongs, 
it  must  be  shown  : 

First  That  the  relator  is  not  a  mere  stranger,  or  inter- 
meddler,  or,  in  other  words,  that  he  is  interested  in  the  sub- 
ject-matter embraced  in  the  information. 

Second.  That  he  did  not  concur  in  the  act  or  matter  of 
which  he  complains. 

Third.  That,  where  there  is  no  fraud  or  intentional  viola- 
tion of  law,  no  public  or  private  interest  will  be  seriously 
affected  by  the  granting  of  the  relief  demanded.  2  Dillon 
Munic.  Corp.,  section  901. 

There  having  been  in  the  information,  under  consideration, 
no  allegation  that  Prilliman,  the  relator,  did  not  vote  in  favor 
of  adopting  a  city  charter,  or  otherwise  concur  in  the  pro- 
ceedings of  which  he  complains,  the  information  was  for  that 
reason,  also,  materially  defective.  On  the  same  general  sub- 
ject, see  the  cases  of  Stultz  v.  State,  ex  reL,  65  Ind.  492,  and 
Mullikin  v.  City  of  Bloomington,  72  Ind.  161. 

We  have  not  considered  the  question  as  to  whether,  upon 
the  facts  stated,  Prilliman  was  shown  to  be  a  proper  relator 
in  the  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  5,  1887. 
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Robertson  v.  The  State,  ex  rel.  Smith.  }g  ^ 

JufiiSDicnoN. — Jikdgment. — Jurisdiction  of  the  subject-matter  and  of  the  h^  job 
person  is  essential  to  the  validity  of  all  judicial  judgments,  and  where  Too  79 
there  is  no  jurisdiction  the  court  will  not  express  an  opinion  upon  the  ]" 

merits  of  the  controversy.  164   eoo 

Same. — Quo  WarrarUo, — Office. — CHvil  Action. — An  information  in  the  nature 
of  a  quo  warranto  to  settle  the  title  to  a  public  office  is  a  civil  action,  and, 
under  section  312,  R.  S.  1881,  must  be  filed  in  the  county  where  the- 
defendant  has  his  last  and  usual  place  of  residence. 

Same.  —  ConatUutional  Law.  —  Lieutemint-  Governor.  —  Contested  Election.  — A 
claimant  of  the  office  of  Lieutenant-Governor  can  not  maintain  an 
information  in  the  nature  of  a  qtu)  warranto  to  settle  the  title  to  that 
office,  as  section  6  of  article  5  of  the  Constitution  vests  exclusive  juris- 
diction of  such  controversies  in  the  General  Assembly.  Per  Elliott, 
G.  J.,  and  Niblack  and  Zollars,  JJ.,  separate  opinions,  see  pages  123 
115,  134,  respectively.  Mitchell  and  Howk,  J  J.,  contra,  see  p.  88. 
Opinions  on  petition  for  a  rehearing  by  Elliott,  C.  J.,  and  Niblack,  J.,, 
see  pages  151,  153,  respectively. 

From  the  Marion  Circuit  Court. 

L.  T.  iFichener^  Attorney  General,  B.  Harrison,  W.  H.  H. 
Mtller  and  J.  B,  Elam,  for  appellant. 
Z).  Turpiej  J.  B.  Brown  and  (7.  Byfield,  for  appellee. 

Elliott,  C.  J. — On  the  12th  day  of  January,  1887,  the 
relator,  Alonzo  G.  Smith,  filed  an  information  against  the 
appellant,  praying  an  injunction  against  him  restraining  him 
"from  intruding,  or  attempting  to  intrude,  himself  into  the 
office  of  Lieutenant-Governor,"  and  for  a  judgment  of  ouster, 
"  excluding  him  "  from  that  office. 

The  relator^s  information  alleges,  that,  on  the  4th  day  of 
November,  1884,  the  relator  was  duly  elected  a  member  of 
the  Senate  of  the  General  Assembly  of  the  State  of  Indiana  ; 
that  he  duly  qualified,  and  that  on  the  13th  day  of  April,  1885, 
he  was  chosen  President  of  the  Senate  ;  that  he  accepted  the 
office,  and  entered  on  the  discharge  of  its  duties ;  that  upon 
the  assembling  of  the  Senate  in  January,  1887,  he  was  re- 
elected President  of  that  body,  and  was  in  possession  of  that 
office  at  the  time  the  information  was  filed.  It  is  also  alleged 
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that  Mahlon  D.  Manson  was  elected  to  the  office  of  Licuten- 
aut-Governor  in  November,  1884,  and  that,  having  qualified, 
he  held  that  office  until  July,  1886,  when  he  vacated  it  by 
accepting  a  Federal  office  ;  that,  on  the  2d  day  of  November, 
1886,  at  the  general  election  then  held,  a  majority  of  the 
voters  of  the  State,  assuming  that  a  vacancy  existed  in  the 
office  of  Lieutenant-Governor,  were  procured  to  vote  for  the 
respondent  for  that  office ;  that  returns  of  the  vote,  regular 
in  form,  were  made  by  the  proper  officers;  that  such  returns 
were  duly  certified  to  the  secretary  of  state,  and  tliat  certified 
statements  of  the  vote  were  duly  delivered  to  the  Speaker  of 
the  House  of  Representatives.  It  is  further  alleged,  that,  on 
the  10th  day  of  January,  1887,  the  Speaker  of  the  House  of 
Representatives  opened  and  published  the  returns  in  the  pres- 
ence of  the  members  of  the  House  of  Representatives,  the 
Senate  not  being  present,  nor  in  session  at  the  time ;  that  the 
Speaker  declared  that  the  respondent  had  received  a  majority 
of  the  votes  cast  at  the  election,  and  had  been  duly  elected 
Lieutenant-Governor;  that  the  respondent  thereupon  took 
the  oath  of  office,  and  unlawfully  intruded  into  the  office  by 
attempting  to  exercise  its  functions  and  duties,  and  that  the 
Speaker  of  the  House  recognized  him  as  the  Lieutenant-Gov- 
ernor of  the  State.  The  information  also  avers  that  the  re- 
spondent claims  the  right  to  exercise  the  functions  of  the 
office  of  the  President  of  the  Senate,  and  is  unlawfully  inter- 
fering with  the  rights  of  the  relator  as  such  officer,  and  that 
the  Senate,  by  a  majority  of  its  members,  supports  the  claim 
of  the  relator  to  be  the  presiding  officer,  while  the  House  of 
Representatives,  by  a  majority  of  its  members,  sustains  the 
claim  of  the  respondent. 

Summons  was  issued  and  served  on  the  appellant,  and  a 
temporary  restraining  order  was  granted  enjoining  him  from 
attempting  to  perform  any  of  the  duties  of  the  office  of  Presi- 
dent of  the  Senate.     From  this  order  the  appellant  appeals. 

On  the  13th  day  of  January,  1887,  the  appellant  entered 
A  special  appearance,  and  filed  a  verified  plea  denying  the  ju* 
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risdiction  of  the  courts  alleging  in  his  plea  that  he  had  never 
been  a  resident  or  inhabitant  of  Marion  county,  but  was,  and 
had  been  for  more  than  twenty  years,  a  resident  and  citizen 
of  the  county  of  Allen.  The  appellee  demurred  to  this  plea, 
and  his  demurrer  was  sustained. 

The  question  at  the  threshold  is  this :  Had  the  circuit  court 
jurisdiction  to  hear  and  determine  the  cause  ?  If  that  court 
had  no  power  over  the  cause,  this  court,  of  course,  has  none. 

Two  things  are  absolutely  essential  to  the  power  of  a  court 
to  decide  a  legal  controversy,  jurisdiction  of  the  subject-mat- 
ter and  jurisdiction  of  the  person.  Both  must  exist ;  other- 
wise it  is  the  imperative  duty  of  the  court  to  decline  to  do 
more  than  ascertain  and  declare  that  it  has  no  power  to  ex- 
amine or  decide  the  merits  of  the  controversy.  Authors  and 
courts  agree  upon  this  rudimentary  principle  of  law.  Neither 
in  reason  nor  upon  authority  can  there  be  a  doubt  as  to  its 
soundness.  Power  is  essential  to  the  validity  of  every  act, 
judicial,  legislative  or  executive.  Where  there  is  no  power 
to  hear  and  determine  there  can  be  no  judicial  decision.  Ex- 
pressions of  individual  opinion  there  may  be,  but  a  judicial 
judgment  there  can  not  be.  A  judicial  judgment  is  the  prod- 
uct of  power,  the  power  of  the  law,  and  is  not  the  mere 
expression  of  the  individual  opinion  of  a  judge. 

The  question  is  purely  and  intrinsically  one  of  power,  for 
the  jurisdiction  of  a  court  consists  solely  in  its  power  to  hear 
and  determine  the  causes  brought  to  its  bar.  If  jurisdiction 
does  not  exist,  power  is  absent,  and  if  power  is  lacking,  an 
expression  of  opinion  upon  any  other  than  a  jurisdictional 
question,  although  judicial  in  form,  is  simply  the  opinion  of 
its  author,  valuable  it  may  possibly  be  as  an  argument,  but 
effective  as  the  opinion  of  the  court,  it  is  not. 

*^  Jurisdiction,"  says  a  recent  writer,  "  is  the  right  to  pro- 
nounce judgment  acquired   through  due  process  of  law." 
Herman  Estop,  and  Res  Judicata,  section  69.     At  another 
place  this  writer  says :  "  Jurisdiction  is  authority  to  hear  and 
Vol.  109.— 6 
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determine."  IbiiLy  section  73.  Again,  speaking  of  the  court, 
he  says:  "  It  must  act  judicially  in  all  things,  and  can  not 
then  transcend  the  power  conferred  by  the  law."  Ibid. 
In  Mills  V.  Commonwealth,  13  Pa.  St.  627,  the  court  said: 
"Jurisdiction  in  courts  is  the  power  and  authority  to  declare 
the  law.  The  very  word  in  its  origin  imports  as  much* 
It  is  derived  from  juris  and  dico,  I  speak  by  the  law."  Chief 
Justice  Sffaw  said :  "  To  have  jurisdiction  is  to  have  power 
to  inquire  into  the  fact,"  and  "  to  apply  the  law."  Hopkins  v. 
Commonwealth,  3  Met.  460.  Chief  Justice  Marshall,  speak- 
ing upon  a  kindred  subject,  said:  "Judicial  power,  as  con- 
tradistinguished from  the  power  of  the  laws,  has  no  existence. 
Courts  are  the  mere  instruments  of  the  law,  and  can  w-ill 
nothing."  Osborn  v.  U.  S.  Bank,  9  Wheat.  738,  866.  In 
re  School-Laiv  Manual,  4  Atl.  Rep.  878,  the  Supreme  Court 
of  Xcw  Hampshire  declared  that  where  there  was  no  juris- 
diction, it  was  not  only  the  duty  of  the  court  not  to  express 
an  opinion,  but  it  was  its  duty  not  to  have  an  opinion  on 
the  merits  of  the  cause.  The  Supreme  Court  of  Texas,  in 
Withers  v.  Patterson,  27  Texas,  491,  said:  "The  jurisdic- 
tion of  a  court  means,  the  power  or  authority  which  is  con- 
ferred upon  a  court,  by  the  Constitution  and  laws,  ix>  hear 
and  determine  causes  between  parties,  and  to  carry  its  judg- 
ments into  effect." 

These  are  a  few,  only,  of  the  many  statements  that  abound 
in  the  books  and  reports  and  declare,  what  all  must  concede 
to  be,  the  law  of  the  land.  Accepting  these  statements  as 
correct,  then,  the  conclusion  must  be,  that  where  there  is  no 
jurisdiction  there  is  no  power.  No  consideration  can  be 
imagined,  nor  reason  conceived,  which  will  justify  a  court  in 
assuming  to  pronounce  a  judgment  where  it  has  neither  the 
right  nor  the  power  to  hear  or  decide.  It  is  only  where  courts 
can  speak  by  tlie  law,  that  they  can  rightfully  speak  at  all. 

An  expression  of  opinion  by  a  judicial  tribunal,  where  it 
has  no  power  to  speak  by  the  law,  is  utterly  devoid  of  force. 
A  decision  without  jurisdiction  is  a  judgment  only  in  form, 
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for  it  is  absolutely  and  everywhere  void.  The  author  from 
whom  we  have  quoted  says :  "  If  a  court  has  no  jurisdiction 
its  decision  is  a  nullity,  aud  it  matters  not  what  facts  it  finds, 
or  what  questions  it  decides — in  fact  they  are  all  nullities.  If 
without  jurisdiction  it  can  not  adjudicate  the  real  merits  of 
the  case,  it  can  not  adjudicate  any  other  question,  whether  it  be 
introductory,  incidental,  or  collateral."  Herman  Estop.,  etc., 
section  68.  Another  author  says  :  "  Where  there  is  no  ju- 
risdiction, it  does  not  belong  to  the  proper  functions  of  a 
court  to  give  an  opinion  upon  a  matter  submitted  to  them,  for 
the  guidance  of  parties  or  inferior  tribunals.  *  *  *  *  The 
whole  business  of  a  court  is  confined  to  giving  decisions  in 
cases  properly  before  it."     Wells  Jurisdiction,  10. 

In  Elliott  V.  Peiraoly  1  Peters,  328,  the  Supreme  Court  of 
the  United  States  said,  in  speaking  of  a  court :  "  But  if  it 
act  without  authority,  its  judgments  and  orders  are  regarded 
as  nullities."  Our  dwn  court  has  decisively  afiirmed  this 
elementary  doctrine.     Smith  v.  Myers,  ante,  p.  1. 

The  only  course  which  a  court  can  rightfully  pursue  is  to 
decline  to  speak  in  all  cases  where  it  can  not  speak  by  the 
law.  It  is  not  a  matter  of  choice :  it  is  a  juatter  of  dutv. 
The  duty  is  as  solemn  and  imperative  as  any  one  among  all 
the  grave  duties  that  rest  upon  the  courts  of  the  country. 
Nor  ought  the  courts  to  give  opinions  which  are  in  form  judg- 
mepts,  but  in  reality  mere  phantomatic  resemblances,  since, 
in  more  ways  than  one,  such  a  course  is  productive  of  evil. 

To  the  judicial  department,  as  the  most  conservative  of  all 
the  co-ordinate  branches  of  the  government,  is  entrusted  the 
high  duty  of  declaring  and  enforcing  the  law  as  it  exists,  and 
upon  the  officers  of  that  department  rests,  more  strongly  than 
upon  the  officers  of  the  other  departments,  the  solemn  obli- 
gation to  unwaveringly  abide  by  the  established  principles  of 
law.  A  great  and  important  part  of  the  duty  of  the  courts 
is  to  compel  citizens  and  officers  to  obey  the  rules  of  law,  and 
they  can  not,  upon  any  imaginable  ground,  be  themselves  ex- 
cused for  violating  those  principles.      It  is  the  plain  and 
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solemn  duty  of  the  courts  to  apply  to  themselves  the  rules 
which  they  enforce  against  others.  Courts,  most  of  all  the 
instruments  of  the  law,  should  sternly  refuse  to  transgress  its 
rules.  It  is  an  established  i)rinciple  of  law,  long  settled  and 
firmly  maintained,  that  a  court  will  not  decide  any  question 
affecting  the  merits  of  a  case  over  which  it  has  no  jurisdic- 
tion, and  no  court  can,  without  a  plain  and  inexcusable  breach 
of  duty,  violate  that  principle.  No  one  thing  in  all  juris- 
prudence can  be  of  higher  importance  than  that  the  judiciary 
should  inflexibly  adhere  to  the  law  as  it  comes  from  the  hands 
of  the  law-makers. 

The  question  upon  the  facts  stated  in  the  appellant's  plea 
is,  whetlicr  there  was  any  jurisdiction  in  the  circuit  court  over 
the  person  of  the  appellant's  person  ?  not  whether  there  w^a^ 
a  defect  in  its  process,  or  an  irregularity  in  the  service  of  its 
writs?  There  is  no  middle  ground;  there  is  either  complete 
jurisdiction,  or  an  utter  want  of  jurisdiction.  If,  upon  the 
facts  stated  in  the  plea,  the  law  is  that  the  appellant  may  be 
sued  in  Marion  county,  there  is  plenary  jurisdiction.  If  the 
law  is  that  he  can  not  be  there  sued,  then  there  is  an  absolute  . 
want  of  power  to  proceed  a  single  step  against  him.  It  is 
either  power  or  no  power.  The  court  can  not  look  beyond 
or  outside  of  the  record,  and  on  the  record  the  question  is, 
was  there  any  jurisdiction  at  all? 

It  is  enough  for  the  decision  of  this  case  to  affirm  that  there 
was  no  jurisdiction  of  the  person  of  the  appellant.  It  is  not 
necessary,  nor,  indeed,  proper,  to  decide  any  other  questions 
than  those  of  jurisdiction.  The  want  of  jurisdiction  of  the 
person  is  fatal  to  the  right  to  go  further  into  the  cause.  It 
is  an  elementary  rule,  that,  without  jurisdiction,  there  is  no 
validity  or  vitality  in  any  judgment,  for,  to  give  the  slightest 
vitality  to  the  judgment,  there  "must  be  jurisdiction  of  the 
cause  and  of  the  person."  Herman  Estop.,  etc.,  section  54. 
As  there  was  no  jurisdiction  of  the  person,  this  cause  can  not, 
in  any  event,  go  back  to  the  court  from  which  it  came  for 
trial,  but  it  goes  back  there  only  to  be  cast  out. 
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Jurisdiction  of  the  person  of  the  appellant  could  only  have 
been  acquired  in  an  action  brought  in  the  county  of  Allen, 
where  he  resided. 

Section  312,  R.  S.  1881,  governs  this  case,  for  it  does  not 
&11  within  the  provisions  of  any  other  section.  That  section 
reads  thus :  "  In  all  other  cases,  the  action  shall  be  com- 
menced in  the  county  where  the  defendants,  or  one  of 
them,  has  his  usual  place  of  residence.^^  This  language  is 
broad  and  comprehensive  in  its  scope,  and  mandatory  in  its 
effect.  It  is  the  positive  command  of  the  law  that  all  ac- 
tions, except  those  otherwise  provided  for,  shall  be  brought 
in  the  county  where  the  defendant  resides,  and  there  is  no 
authority  to  bring  them  elsewhere.  It  is  not  within  the 
power  of  the  court  to  create  an  exception.  That  would  be 
judicial  legislation,  and  judicial  legislation  is  always  odious, 
for  legislation  by  the  courts  is  usurpation.  There  is  no  escape 
from  the  command  of  the  statute,  and  it  is  the  duty  of  the 
courts  to  enforce  it ;  they  have  no  discretion  to  change  it, 
nor  have  they  power  to  take  a  case  out  of  its  operation. 
They  must  apply  the  law,  as  it  is  written  in  section  312,  to 
all  cases  for  which  a  different  provision  has  not  been  made  by 
the  Legislature.  If  the  law  is  faulty  the  Legislature,  and 
not  the  courts,  must  amend  it,  for  the  courts  have  no  au- 
thority to  change  a  line  or  a  word,  since  there  is  neither 
ambiguity  nor  obscurity.  Section  1132  does  not  impair  the 
force  or  effect  of  the  section  under  immediate  mention.  The 
provision  of  section  1132  is,  that  an  information  may  be  filed 
by  the  prosecuting  attorney  of  the  circuit  court  "in  the 
proper  county,"  and  "the  proper  county"  can  only  be  ascer- 
tained by  exploring  the  statute.  It  is  to  the  law,  and  to  the 
law  alone,  that  we  can  look  to  ascertain  what  is  "  the  proper 
county,"  and  the  law  informs  us  that  "the  proper  county" 
is  the  county  of  the  defendant's  usual  residence.  The  "  proper 
county  "  can  only  be  the  county  where  the  law  authorizes  ac- 
tions to  be  instituted,  for  no  other  county  can  with  accuracy 
or  propriety  be  said  to  be  ^^  the  proper  county." 
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Our  cases  have  uniformly  held  that  all  actions,  except  those 
for  which  express  provision  is  made,  must  be  brought  in  the 
county  where  the  defendant  resides.  A  forcible  example  is 
supplied  by  the  case  of  State  v.  White  Watery  etc,  Co.,  8  Ind.  320, 
which  was  an  action  to  compel,  by  mandate,  the  rebuilding  of  a 
bridge  in  Dearborn  county.  The  court  held  that  the  action 
must  be  brought  in  Fayette  county,  where  tlie  defendant  re- 
sided, saying,  among  other  things:  *^  But  it  is  assumed  that 
the  present  action  is  local  in  its  nature,  and  must  be  brought 
in  the  county  where  the  duty  sought  to  be  enforced  is  to  be 
performed.  The  code  points  out  and  defines  the  subject- 
matter  of  all  the  actions  which  must  be  instituted  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated.  But  the  case  at  bar  does  not  seem  to  be  within  the 
definition."  Ilawley  v.  State,  ex  rel.,  69  Ind.  98,  strongly  en- 
forces the  same  general  doctrine.  That  was  a  prosecution  for 
bastardy,  and  it  was  held  that  it  must  be  instituted  in  the 
county  where  the  defendant  resided,  the  court  saying :  "  Such 
proceedings,  being  transitory  in  their  character,  must,  under 
the  code,  be  commenced  in  the  county  in  which  the  defendant 
resides  when  he  is  a  resident  of  the  State." 

In  other  cases  the  court  has  asserted  the  policy  of  the  stat- 
ute to  be,  what,  indeed,  its  language  plainly  imports,  to  re- 
quire all  actions,  not  expressly  otherwise  provided  for,  to  be 
brought  in  the  county  where  the  defendant  resides.  Hodson 
V.  irarncr,  60  Ind.  214;  Boorum  v.  Ray^  72  Ind.  151 ;  Rob- 
bins  v.  Alley,  38  Ind.  553;  Ewing  v.  Ewing,  24  Ind.  468; 
Michael  V.  Thomas,  24  Ind.  72;  McCauley  y.  Mar  dock,  97 
Ind.  229 ;  State,  ex  rel,,  v.  Board,  etc.,  49  Ind.  457 ;  Coleman  v. 
Lyman,  42  Ind.  289. 

It  must,  therefore,  be  deemed  the  settled  law  of  this  State, 
that  all  actions  must  be  brought  in  the  county  where  the  de- 
fendant resides,  except  such  as  the  statute  expressly  provides 
shall  be  brought  elsewhere. 

It  is  assumed  that  this  is  not  strictly  a  civil  action,  but  is 
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a  special  proceeding,  ami  is  not  governed  by  section  312,  R. 
S.  1881.  But  it  has  been  expressly  ruled  that  such  a  proceed- 
ing as  this  is  a  civil  action.  In  Reynolds  v.  SiatCy  ex  rel.,  61 
Ind.  392,  the  question  came  directly  before  the  court,  and  in 
deciding  it  the  court  said  :  "  It  is  clear,  we  think,  from  this 
section  of  the  code,  that  an  information  in  the  nature  of  a 
quo  warrantOy  in  this  State,  is  a  civil  action." 

If,  however,  it  were  conceded  that  the  position  of  the  ap- 
pellee is  tenable,  still,  it  would  by  no  means  result  that  sec- 
tion 312  does  not  apply,  for  it  is  now  quite  well  settled  that 
the  provisions  of  the  code  do  apply  to  all  proceedings,  M'hether 
under  special  statutes  or  not,  unless  excluded  by  the  provi- 
sions of  those  statutes.  Evans  v.  Evans,  105  Ind.  204;  Bass 
V.  Elliott,  105  Ind.  517, and  cases  cited;  Burkett  v.  Ilolman, 
104  Ind.  6 ;  BurkeU  v.  Bowen,  104  Ind.  184;  Foicell  v.  Pow- 
ell, 104  Ind.  18. 

Statutes  are  to  be  regarded  as  forming  parts  of  one  great 

and  uniform  body  of  law,  and  are  not  to  be  deemed  isolated 

and  detached  systems  complete  in  themselves.     Humphries  \\ 

Davis,  100  Ind.  274  (50  Am.  R.  788) ;  Lutz  v.  City  of  Craiv- 

jordsville,  post,  p.  466. 

It  would  be  a  departure  from  principle  to  declare  that  each 
*•  special  proceeding  "  is  complete  in  itself,  and  it  would  be 
a  departure  productive  of  serious  evils,  for  scarcely  one  of 
all  the  "special  proceedings"  can  be  carried  into  practical 
I'ffect  without  aid  from  the  code  of  civil  procedure.  It  is 
necessary  in  almost,  if  not  quite,  every  instance,  to  refer  to 
the  provisions  of  the  code  in  order  to  give  any  effect  to  these 
special  proceedings,  and  certainly  this  must  have  been  in- 
tended by  the  Legislature,  for  had  it  undertaken  to  make 
each  system  complete  in  itself,  many  ponderous  volumes  of 
statutes  would  have  been  required. 

It  is  the  judgment  of  this  court  that  the  circuit  court  had 
no  jurisdiction  to  grant  the  order  of  injunction,  and  that, 
upon  the  facts  set  forth  in  the  appellant's  plea,  that  court  had 
DO  jurisdiction  of  the  person  of  the  appellant. 
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The  cause  is  remanded,  with  instructions  to  dissolve  the 
restraining  order,  and  for  further  proceedings  in  accordance 
with  this  opinion.  * 

Filed  Feb.  23, 1887. 

Dissenting  Opinions  of  Mitchell  and  Howk,  JJ. 

Mitchell,  J. — While  concurring  in  the  opinion  of  the 
court,  to  the  extent  that  it  holds  that  an  information  to  try 
the  title  to  an  office  can  only  be  tried, — unless  by  consent, — in 
the  county  in  which  the  defendant  resides,  I  do  not  concur 
in  the  view  that  there  was  such  a  want  of  jurisdiction  in  the 
court  below,  over  the  person  of  the  defendant,  as  excuses  this 
court  from  giving  a  statement  in  writing  of  each  question 
arising  in  the  record,  and  the  decision  of  the  court  thereon. 
Section  5,  Art.  7,  Const.  The  record  discloses  that  the  ap- 
pellant was  personally  served  with  summons  in  Marion 
county,  that  he  appeared  in  person  and  by  counsel,  and 
pleaded  in  abatement  of  the  jurisdiction  of  the  court.  It, 
therefore,  became  at  most  a  mixed  question  of  law  and  fact^ 
to  be  determined  by  the  learned  judge,  whether  or  not  juris- 
diction of  the  defendant's  person  had  been  acquired,  either 
by  the  process  of  the  court,  or  by  the  consent  of  the  defend- 
ant. The  court  may  have  decided  erroneously,  but  if  it  did, 
this  was  an  error  in  no  sense  different  from  any  other  which 
occurs  in  the  progress  of  a  cause.  As  is  said  by  a  standard 
autlior:  "There  is  a  difference  between  a  want  of  jurisdic- 
tion and  a  defect  in  obtaining  jurisdiction.  At  common 
law  the  defendant  was  brought  within  the  power  of  the 
court  by  service  of  the  brevia,  or  original  writ.  In  this 
country  the  same  object  is  accomplished  by  service  of  sum- 
mons, *  *  *  or  by  the  voluntary  appearance  of  the  defend- 
ant in  person,  or  by  his  attorney.  From  the  moment  of  the 
service  of  process,  the  court  has  such  control  over  the  litigants 
that  all  its  subsequent  proceedings,  however  erroneous,  are 
not  void.  If  there  is  any  irregularity  in  the  process,  or  in 
the  manner  of  its  service,  the  defendant  must  take  advantage 
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of  such  irregularity  by  some  motion  or  proceeding  in  the 
court  wherein  the  action  is  pending."  Freeman  Judgments^ 
section  126. 

It  can  not,  therefore,  with  propriety  be  said,  that  the  court 
below  had  no  jurisdiction  over  the  person  of  the  defendant. 
It  decided  upon  inspection  of  its  own  process,  that  it  had 
jurisdiction,  and  while  it  may  be  true,  that  upon  the  facts  as 
they  appear,  or  may  be  hereafter  shown,  its  jurisdiction  may 
have  been  defectively  obtained,  and  that  the  restraining  order 
mav  well  be  for  that  reason  dissolved,  it  does  not  follow  that 
this  court,  because  it  finds  one  error,  is  thereby  excused  from 
giving  its  decision  upon  the  real  questions  which  the  record 
presents. 

Certainly  no  court  has  ever  set  up  the  unwarranted  pretence 
that  it  could  with  propriety  either  give  a  decision,  or  inti- 
mate an  opinion,  in  a  case  which  involved  a  subject-matter 
over  which  it  had  no  jurisdiction,  or  where  it  had  no  juris- 
diction of  the  parties. 

The  record  before  us  does  not  present  such  a  case.  If  the 
court  below  had  decided,  as  it  very  properly  did,  in  the  recent 
case  of  Smith  v.  Myers,  ante,  p.  1,  that  it  had  no  jurisdiction 
of  the  subject-matter,  the  duty  of  this  court  would  have  ter- 
minated with  the  examination  of  that  question.  So,  also,  if 
after  having  acquired,  through  its  process,  jurisdiction  of  the 
appellant's  person,  it  had  decided  that  its  jurisdiction  was  so 
imperfect  as  not  to  warrant  it  in  proceeding  further,  the  ex- 
amination of  that  question  would  have  ended  our  duty  on 
this  appeal.  The  court  below,  however,  decided  that  it  had 
jurisdiction  of  the  person  of  the  defendant,  and  proceeded 
to  adjudge  other  questions  which  appear  in  the  record.  Prec- 
edents will  be  looked  for  in  vain  to  support  the  proposition 
that  an  erroneous  decision  of  a  nisi  prius  court,  on  the  subject 
of  the  completeness  of  its  jurisdiction  over  the  person  of  a 
litigant,  renders  it  improper  for  an  appellate  court,  after  tlie 
nisi  prius  court  hasheld  its  jurisdiction  complete,  to  examine 
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other  questions  subsequently  decided  by  such  court,  and  prop- 
erly presented  by  the  record. 

The  reasons  why  such  questions  should  be  passed  upon  is, 
that  it  is  within  the  power  of  the  parties,  at  any  moment,  to 
perfect  the  defective  jurisdiction  of  the  court  below  over  their 
persons  by  consent.  We  can  not  say  in  advance,  that  they 
may  not  do  so,  especially  if  the  decision  of  the  court  should 
be  favorable  to  the  party  defectively  served. 

"  This  is  in  accordance  with  the  general  line  of  judicial  prec- 
edent, and  is  sanctioned  by. an  example  furnished  by  so  illus- 
trious a  tribunal  as  that  of  the  Supreme  Court  of  the  United 
States,  under  the  presidency  of  Chief  Justice  Marshall,  he 
himself  delivering  the  opinion  in  the  given  case.  Marbury  v. 
Madiaon,  1  Cranch,  137.  We. can  not  greatly  err  in  follow- 
ing the  precedent  set  by  so  learned  and  pure  a  court." 
State,  ex  rel,,  v.  Allen,  21  Ind.  516. 

The  questions  of  chief  concern  to  the  parties,  and  which,  by 
reason  of  the  relation  of  the  parties  to  the  State,  are  of  vital 
importance  to  the  public,  relate  to  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  information.  This  sub- 
ject also  involves  the  validity  of  the  election  held  in  Novem- 
ber, 1886,  for  Lieutenant-Governor. 

These  subjects  concern  the  second  office  in  one  of  the  de- 
]>artraents  of  State.  Between  the  office  in  contest,  and  that 
of  Chief  Executive  of  the  State,  is  interposed  only  the  slender 
thread  upon  which  hangs  a  single  life.  Should  the  Governor 
become  disabled,  the  confusion  which  vexes  the  public  service 
now  would  be  transferred  to,  and  turn  into  chaos,  the  office 
of  the  Chief  Executive,  to  be  settled  by  such  means  as 
the  contestants  and  their  respective  adherents  might  be  able 
and  willing  to  employ. 

The  question  always  properly  first  in  order  in  every  court 
is,  whether  it  has  jurisdiction  over  the  subject-matter  of  the 
suit.  This  and  cognate  questions  were  elaborately  argued  by 
learned  and  eminent  counsel  on  both  sides.  The  exigencies 
of  the  public  service  demand  that  they  should  be  settled. 
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The  relator^s  case  proceeds  upon  the  theory  that  an  elec- 
tion for  Lieutenant-Governor  can  only  occur  once  in  four 
years.  His  claim  is,  that  in  April,  1885,  the  Senate,  of  which 
body  he  was  then  and  still  is  a  member,  elected  him  as  its 
president  ipro  tempore.  By  virtue  of  this  election,  he  asserts 
that  he  became  vested  with  a  right  to  discharge  the  duties  of 
the  office  of  President  of  the  Senate,  on  any  occasion  when 
the  Lieutenant-Governor  should  thereafter  be  absent,  until 
the  Senate,  in  its  pleasure,  should  remove  him.  He  alleges 
that  the  Senate,  when  it  assembled  in  January,  1887,  recog- 
nized his  right,  and  re-elected  him  to  the  office.  Thus  he 
claims  to  have  been  incumbent  in  the  office  of  President  of 
the  Senate  by  a  title  founded  in  the  Constitution,  at  the  time 
and  before  the  election  in  1886  occurred,  and  that  he  is  now 
in  the  discharge  of  its  duties  under  the  authority  of  the  Con- 
stitution. 

Thus  he  asserts  that  the  Constitution  has  prescribed  a  method 
for  supplying  any  vacancy  which  may  occur  in  the  office  in 
question  during  the  period  intervening  quadrennial  elections, 
and  that  by  his  election  by  the  Senate,  the  office  was  supplied 
before  the  election  in  1886  occurred.  Hence,  the  argument 
is,  there  was  no  vacancy  which  authorized  or  required  an  elec- 
tion by  the  electors  of  the  State,  or  which  gave  color  of  sup- 
port to  any  of  the  subsequent  steps  in  that  connection,  result- 
ing finally  in  the  declaration  by  the  Speaker  of  the  House 
that  the  respondent  had  been  elected  to  the  office  of  Lieuten- 
ant-Governor. 

The  position  of  the  respondent  is,  in  effect,  that  if  both 
the  law  and  the  fact  be  as  claimed  by  the  relator,  yet  the 
court  can  not  so  decide :  FirBt.  Because  the  controversy  in- 
volves  a  contest  over  the  election  of,  and  is,  therefore,  said 
to  be  a  contested  election  for,  Lieutenant-Governor.  All 
such  contests,  it  is  argued,  are  by  the  Constitution  expressly 
committed  to  the  final  determination  of  the  General  Assembly. 
Second.  Because,  even  though  this  should  not  be  considered 
a  case  of  contested  election,  since  the  subject  of  the  informa- 
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tion  involves  the  right  to  exercise  an  office  which  pertains 
to  a  co-ordinate  branch  of  the  State  government,  the  conten- 
tion is,  that  it  is  a  matter  exclusively  of  political^  and  not 
of  judicial  concern.  Hence  it  is  said  the  subject-matter 
is  foreign  to  the  jurisdiction  of,  and  ^s  not  cognizable  by^ 
the  courts. 

The  first  question  for  consideration,  therefore,  is,  do  the 
facts  presented  in  the  information  make  this  a  case  of  con- 
tested election,  within  the  purview  of  section  6,  article  5,  of 
the  Constitution,  which  reads  as  follows :  "  Contested  elec- 
tions for  Governor  or  Lieutenant-Governor  shall  be  de- 
termined by  the  General  Assembly,  in  such  manner  as  may 
be  prescribed  by  law?^' 

Pursuant  to  this  provision  the  General  Assembly  has  en- 
acted, in  substance,  that  the  election  of  any  person  declared 
elected  by  popular  vote  to  any  State  office,  may  be  contested 
by  any  elector  entitled  to  vote  for  such  person.  Provision 
is  made  for  the  organization  of  a  committee,  to  be  selected 
from  the  members  of  both  houses,  before  which  the  contest 
is  to  be  carried  on.  The  causes  of  contest  are  prescribed^ 
and  the  mode  of  procedure  marked  out.  The  judgment  of 
this  committee  is  to  be  reported  to  each  house  separately,  and 
is  to  be  conclusive. 

The  causes  for  which  an  election  may  be  contested  are,  (1) 
irregularity  or  malconduct;  (2)  ineligibility  of  the  contestee; 
(3)  infamous  crime  in  the  contestee ;  (4)  illegal  votes.  Sec- 
tion 4756,  R.  S.  1881. 

An  examination  of  the  Constitution  and  the  legislation 
which  has  followed  makes  it  manifest  that  all  contested  elec- 
tions for  Governor  or  Lieutenant-Governor  are  committed 
to  the  exclusive  judgment  of  the  General  Assembly,  to  be 
determined  by  the  committee  for  which  provision  is  made, 
under  the  rules  and  regulations  prescribed  in  the  statute. 

From  the  authorities  and  upon  principle,  these  general 
conclusions  may  be  deduced:  1.  When  the  Constitution 
confers  the  power,  and  enjoins  the  duty,  of  determining  con- 
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tested  elections  upon  the  General  Assembly,  its  power  in  that 
respect  is  plenary,  final  and  exclusive,  in  the  specific  cases 
mentioned.  2.  When  the  Constitution  confides  to  a  legisla- 
tive body  the  power  to  judge  of  the  election  and  qualifica- 
tion of  its  own  members,  the  exercise  of  that  power  belongs 
exclusively  to  the  body  to  which  it  is  so  committed,  and  is 
not  the  subject  of  review  in  the  courts  or  by  any  other  body. 
State,  ex  rel*,  v.  Baxter ,  28  Ark.  129;  State,  ex  reL,  v.  Mar- 
low,  15  Ohio  St.  114;  State,  exreL,\.  Tomlinson,  20  Kan.  692 ; 
People  V.  3fahaney,  13  Mich.  481 ;  People  v.  Fitzgerald,  41 
Mich.  2;  Alter  v.  Simpson,  46  Mich.  138;  State  v.  Gilmore, 
20  Kan.  651  (27  Am.  R.  189) ;  O'Ferrall  v.  Colby,  2  Minn. 
180;  Cooley  Const.  Lim.  133;  McCrary  Elec,  section  515; 
Hvlseman  v.  Rems,  41  Pa.  St.  396. 

While  it  is  undoubtedly  true  that  every  contested  election 
involves  the  title  to  an  oiBce,  it  can  not  with  propriety  be 
said  that  every  contest  or  litigation  which  involves  the  title 
to  an  office,  is  a  contested  election.  If  the  relator  had,  as 
he  assumes,  a  vested  legal  right  in  the  office  of  President  of 
the  Senate,  which  had  its  inception,  and  attached  to  him 
prior  to,  and  which  is  in  no  wise  dependent  upon,  or  con- 
nected with  the  election  through  which  the  respondent  claims, 
it  is  not  apparent  how  such  right  can  become  involved  in  a 
contested  election.  If,  under  the  Constitution  and  law,  the 
relator  had  a  right  anterior  to  the  election,  and  if,  as  he 
further  assumes,  the  election  was  unauthorized,  then  the 
mere  holding  of  such  election  could  not  involve  the  pre-ex- 
isting title  in  an  election  contest.  The  vested  right  could 
not  have  been  annihilated  by  an  unauthorized  election,  nor 
<}an  the  question  of  the  existence  of  such  a  right,  anterior  to 
and  independent  of  the  election,  be  taken  out  of  the  cog- 
nizance of  the  judicial  tribunals,  by  the  mere  fact  of  an 
election.    Magruder  v.  Swann,  25  Md.  173. 

The  logic  of  the  adverse  contention  is,  conceding  all  that 
the  relator  claims  in  respect  to  his  antecedent  right,  as  well 
as  the  invalidity  of  the  election,  that  the  title  of  the  relator, 
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has  nevertheless  become  so  involved  in  and  confused  by  the 
form  of  an  election,  that  there  is  now  no  power  to  ascertain 
and  declare  the  title,  except  by  resolving  the  controversy  into 
a  case  of  contested  election,  and  by  sending  it  to  the  General 
Assembly.  By  this  method  of  reasoning,  the  jurisdiction  of 
the  court  over  the  subject-matter  is  sought  to  be  defeated. 

This  view  of  the  situation  is  not,  in  my  opinion,  maintain- 
able either  in  reason  or  upon  authority. 

The  right  in  dispute  is  cognizable  only  by  judicial  authority. 
All  the  judicial  power  of  the  State,  except  such  as  is  specifi- 
cally conferred  upon  other  departments  of  the  government,, 
is  committed  to  the  courts.  The  authorities  support  the  prop- 
osition that  where  one  department  of  the  government  is,  in 
special  cases,  authorized  to  exercise  power  which  belongs  in 
general  to  another  department,  the  exercise  of  such  power 
will  be  limited  strictly  to  the  subjects  specially  enumerated. 
To  declare  what  the  law  is,  is  a  judicial  function.  Kilbourn 
V.  Thompson,  103  U.  S.  168;  3Iarbury  v.  3Iadison,  sujyra  ,- 
People  V.  Keeler,  99  N.  Y.  463  (o2  Am.  R.  49). 

The  judicial  power  committed  to  the  General  Assembly  is, 
in  respect  to  the  subject  now  under  consideration,  only  such 
as  strictly  pertains  to  cases  of  contested  elections  for  Gov- 
ernor and  Lieutenant-Governor.  The  causes  for  such  con- 
test are  s|>ecifically  enumerated  in  t!ie  statute.  These  causes 
are  only  such  as  arise  out  of,  and  pertain  to,  an  election. 

Before  there  can  be  a  contested  election,  an  election  must 
have  been  held.  An  election  implies  the  choice  of  a  qual- 
ified person  to  an  office,  by  an  electoral  body,  at  the  time, 
and  substantially  in  the  manner  and  with  the  safeguards  pro- 
vided by  law.  The  electoral  body  may  manifest  its  choice 
in  a  manner  which  leaves  no  doubt  of  the  fact  of  choice, 
yet,  if  such  choice  be  manifested  at  a  time,  or  under  condi- 
tions, unknown  to  the  law,  the  fact  of  choice,  however  un- 
mistakable, goes  for  nothing.  Under  a  government  such  as 
ours,  the  people  derive  their  power  to  elect  officers  from  the 
written  law,  which  they  themselves  have  prescribed.     It  is 
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not  inherent,  to  be  exercised  upon  any  and  every  occasion 
when  they  may  assemble  together.  The  force  and  efficacy 
of  the  ballot  are  derived  from  the  Constitution  and  laws,  and 
no  one  can  predicate  title  to  an  ofiBce  upon  a  popular  vote, 
unless  such  vote  was  cast  at  a  time  when  the  Constitution 
and  laws  authorized  an  election  for  that  office  to  be  holden. 
People  V.  Weller,  11  Cal.  49;  Foster  v.  Scarf,  15  Ohio  St. 
532;  Sawyer  v.  Haydon,  1  Nev.  75;  Blddle  v.  Willard,  IQ 
Ind.  62 ;  Commonwealth  v.  Meeser,  44  Pa.  St.  341 ;  State  v. 
Stauffer,  11  Neb.  173;  State  v.  Whittcmore,  11  Neb.  175; 
State  V.  Buck,  13  Neb.  273;  State  v.  Iledliuid,  16  Neb.  566; 
McCrary  Elec,  section  109;  Cooley  Const.  Lim.  (5th  ed.) 
p.  747. 

If,  by  the  Constitution,  the  electors  had  surrendered  to 
others,  chosen  by  themselves,  the  power  to  supply  the  office, 
the  title  to  which  is  in  dispute,  by  electing  another  to  per- 
form the  duties  of  the  office,  they  may  not,  without  changing 
the  fundamental  law,  resume  such  power  at  their  pleasure. 
The  adverse  argument  is,  in  eflFect,  that  because  there  has 
been  an  election  in  form,  the  court  may  not  inquire  whether 
there  has  been  an  election  in  law.  Because  a  title  to  an  office 
is  asserted  as  the  result  of  an  election,  the  pre-existing  title 
of  an  incumbent  in  the  same  office  becomes  merged  in  the 
form  of  such  election,  and  is  hence  no  longer  a  subject  of 
judicial  inquiry  in  the  courts. 

Having  assumed  the  point  in  dispute,  viz.,  that  there  has 
been  an  election,  the  definition  of  the  word  "contest^'  is 
made  the  basis  for  the  conclusion  that  this  is  a  case  of  con- 
tested election. 

But,  it  is  said,  even  if  this  be  not  a  case  of  contested  elec- 
tion, the  subject  of  the  right  or  office  in  dispute  is  cognizable 
solely  by  the  political  department  of  the  State  government. 
Hence,  it  is  said  the  court  below  has,  and  had,  no  jurisdiction 
to  entertain  the  subject  of  the  information.  Whatever  the 
determination  of  the  General  Assembly  may  be,  even  though, 
as  in  the  case  now  under  consideration,  one  branch  of  the 
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Assembly  determines  in  favor  of  one  claimant,  and  the  other 
branch  in  favor  of  the  other,  it  is  said  the  judgment  of  the 
General  Assembly  is  conclusive  on  the  courts,  and  the  peo- 
ple, in  a  case  like  this.  The  argument  is,  that  an  exposition 
by  the  courts  of  the  law  of  the  case  would  be  to  subordi- 
nate the  supreme  will  of  the  Legislature, — would  be  an 
encroachment  upon  its  prerogative. 

The  argument  addressed  to  this  feature  of  the  case  derives 
its  force  mainly  from  the  alleged  impotency  of  the  court. 
Whatever  its  judgment  may  eventually  be,  it  is  said,  it  pos- 
sesses no  power  to  enforce  its  mandate,  and  hence  its  jurisdic- 
tion would  be  futile.  The  assumption  is,  that  under  our 
system  of  government,  official  station  may  be  of  such  quality 
and  degree  that  all  inquiry  into  the  title  or  pretence  of  one 
who  asserts  a  right  or  claim  to  such  station,  is  denied  the 
judicial  department. 

In  respect  to  this  assumption,  an  author,  distinguished  for 
his  learning,  has  said  :  "  There  is  a  basis  of  truth  in  this  argu- 
ment :  the  executive  of  the  State  can  not  be  subordinated  to 
the  judiciary,  and  may,  in  general,  refuse  obedience  to  writs 
by  which  this  may  be  attempted.  But  when  the  question  is, 
who  is  the  executive  of  the  State,  the  judges  have  functions  to 
perform,  which  are  at  least  as  important  as  those  of  any  other 
citizens,  and  the  fact  that  they  are  judges  can  never  be  a  rea- 
son why  they  should  submit  to  a  usurpation.  A  successful 
usurpation  of  the  executive  office  can  only  be  accomplished 
with  the  acquiescence  of  the  other  departments;  and  the 
judges,  for  the  determination  of  their  own  course,  must,  in 
some  form,  inquire  into  or  take  notice  of  the  facts.*^  Cooley 
Const.  Lim.  786.  High  Extraordinary  Legal  Remedies,  sec- 
tion 634 ;  Kerr  v.  Trego,  47  Pa.  St.  292. 

It  has  been  contended,  in  effect,  that  this  is  an  application 
to  the  court  to  determine  who  shall  preside  over  the  Senate, 
and  tliat  because  that  body  is  a  branch  of  an  independent  de- 
partment of  the  State  government,  it  has  the  inherent  and 
.exclusive  right  to  determine  that  question  for  itself.     That 
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if  it  determines  that  the  relator  has  the  right,  it  is  possessed 
of  ample  power,  without  the  aid  of  the  court,  to  protect  him 
in  its  enjoyment,  and  if  it  is  the  pleasure  of  the  Senate  that 
the  respondent  should  preside,  it  is  not  in  the  power  of  the 
court  to  subordinate  its  will.  The  argument  is  specious,  but 
it  rests  on  a  misapprehension  of  the  case  as  it  appears  upon 
the  record.  The  court  is  not  asked  to  confer  a  right  upon, 
or  create  a  title  in,  the  relator ;  nor  is  it  asked  to  determine 
who  shall  preside  over  the  Senate.  The  case  proceeds  upon 
the  theory  that  the  Senate,  in  the  exercise  of  its  constitu- 
tional prerogative,  has  conferred  the  right  upon  the  relator, 
and  that  the  respondent  is  unlawfully  interfering  with  the 
right  so  conferred,  and  still  recognized  as  existing,  by  the 
body  which  conferred,  and  had  the  power  to  confer,  the  right. 
The  judgment  of  the  court  in  this,  as  in  all  other  controver- 
sies concerning  the  rights  of  parties,  can  not  create  the  right 
in. one,  or  destroy  it  in  the  other.  The  rights  of  each  are 
fixed  by  the  Constitution,  and  the  jurisdiction  of  the  court  is 
invoked,  as  the  mere  instrument  of  the  Constitution,  to  ascer- 
tain and  declare  their  rights  as  they  are. 

The  office  of  the  court  in  all  controversies  is,  not  to  create 
rights,  but  to  ascertain  and  enforce  them  when  ascertained. 
In  this  respect  the  case  is  not  different  from  any  other  con- 
troversy between  parties,  involving  rights  of  property.  Nor 
is  the  jurisdiction  of  the  court  to  be  determined  by  the  situa- 
tion of  the  parties,  or  their  ability  to  enforce  their  respective 
rights,  without  the  aid  of  the  court.  Because  a  controversy 
has  arisen  between  two  individuals,  involving  the  right  or 
franchise  to  preside  over  the  Senate,  in  no  legal  sense  in- 
volves the  Senate,  as  a  legislative  body,  further  than  such 
controversy  may  affect  the  dignity  and  decorum  which  should 
attend  its  sessions.  The  Senate  has  no  more  power  to  adju- 
dicate, except  provisionally,  upon  an  existing  legal  right  or 
title  of  its  presiding  officer,  than  it  has  upon  the  legal  rights 
of  any  other  individual.  Grant  that  the  Senate  has  the 
Vol.  109.— 7 
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power,  as  it  doubtless  has,  to  refuse  to  permit  its  chamber  to- 
be  made  the  arena  in  which  to  settle  the  disputed  right  or 
title,  by  such  means  as  may  seem  available  to  the  parties^ 
does  it  follow  that  either  party  is  forever  precluded  from  in- 
voking the  judgment  of  the  law  upon  the  right  in  dispute? 
The  General  Assembly  can  not,  nor  can  either  branch  of  it,  act 
judicially  upon  the  right  in  dispute.  Suppose  it  be  true, 
as  is  claimed  on  the  one  hand,  that  the  relator  is  presiding 
over  the  Senate  without  authority  of  law  and  in  open  defi- 
ance of  the  lawfully  expressed  will  of  the  people,  will  it  be 
said  that  because  he  does  so  with  the  concurrence  of  the  Sen- 
ate, and  under  the  protection  of  its  officers,  the  respon- 
dent's right  is  destroyed,  unless  he  establish  it  by  force? 
Must  the  right  be  forever  abandoned  without  judicial  ex- 
amination ?  Or  suppose  it  be  true,  as  is  asserted  on  the  other 
hand,  that  the  respondent,  in  defiance  of  law,  being  sup- 
ported by  the  House,  intrudes  into,  and  interferes  with  the 
constitutional  rights  of  the  relator,  are  the  parties  without 
other  means  of  settling  their  rights  under  the  law,  except  it 
be  to  set  their  respective  supporters  in  array  ? 

The  right  must  remain  in  perpetual  dispute  until  some 
tribunal,  which  has  authority  to  pronounce  judgment  on  the 
case,  declares  in  favor  of  one  party  or  the  other.  The  law 
is  without  force  or  efficiency  until  Vitality  is  breathed  into  it 
through  the  judgment  and  process  of  the  court.  Until  the 
court  speaks  the  judgment  of  the  law,  the  contest  must  pro- 
ceed by  methods  extra-judicial,  unless  one  party  or  th.e  other 
abandon  his  claim.  Shall  the  court,  the  exponent  of  the  law, 
though  formally  invoked,  refuse  to  speak,  while  the  un- 
seemly contest  goes  on  ?  Or  must  it  first  inquire  whether 
the  party  against  whom  it  may  declare,  will  obey  the  voice 
of  the  law  before  it  makes  response? 

It  can  not  be  admitted  or  shown  that  the  parties  are  re- 
duced to  this  extremity.  The  same  Constitution  which  con- 
ferred the  right,  wherever  it  may  be  lodged,  has  provided  the 
remedy  for  its  protection.     That  instrument  requires   that 
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"  "All  courts  shall  be  open ;  and  every  man,  for  injury  done  to 
liira  in  his  person,  property,  or  reputation  shall  have  remedy 
by  due  course  of  law."  Authority  to  adjudge  the  disputed 
claim  having  been  lodged  in  no  other  tribunal,  the  courts 
must  declare  the  law,  and  then  it  becomes  the  duty  of  the 
Chief  Executive,  under  the  sanction  of  his  oath,  to  "  take 
care  that  the  laws  be  faithfully  executed." 

Whenever  it  becomes  a  question  whether  or  not  there  \vas 
a  vacancy  to  be  filled  by  an  election  or  appointment,  or  where 
the  question  is,  did  the  law  authorize  the  election  or  appoint- 
ment in  a  given  case,  it  is  universally  held  that  the  courts 
have  jurisdiction  to  determine  the  law  of  the  case.  There  is 
no  authority  which  holds  to  the  contrary.  Commonwealth  v. 
Jleeser,  44  Pa.  St.  341 ;  Proufy  v.  Stover,  11  Kan.  235;  State 
V.  Francis,  26  Kan.  724 ;  Page  v.  Hardin,  8  B.  Mon.  648. 

A  decision  by  the  Legislature,  that  a  constitutional  office 
is  vacant,  can  not  destroy  the  pre-existing  title  of  an  incum- 
bent. 

The  question  presented  by  the  record,  and  questions  closely 
analogous,  have  been  the  subjects  of  adjudication  in  the  courts 
of  last  resort  in  some  of  the  States,  as  well  as  in  the  Supreme 
Court  of  the  United  States.  Uniformly,  the  jurisdiction  of 
the  courts  to  determine  the  title  to  an  office  is  maintained, 
unless  the  right  to  determine  such  title  has  been  expressly 
confided  to  some  other  tribunal.  The  person  claiming  such 
a  vested  right  may  invoke  the  aid  of  the  court,  to  ascertain 
and  protect  his  right,  against  any  one  who  unlawfully  assails 
it.  Thus,  in  the  case  of  Marbury  v.  Madison,  supra,  which 
involved  the  right  of  the  court  to  coerce  the  delivery  of  a 
commission  by  the  head  of  one  of  the  departments  of  the 
Federal  government,  through  which  it  was  claimed  an  indi- 
vidual had  secured  a  vested  right  in  an  office.  Chief  Justice 
Marshall  said :  ^*  If  one  of  the  heads  of  departments  com- 
mits any  illegal  act,  under  color  of  his  office,  by  which  an  indi- 
vidual sustains  an  injury,  it  can  not  be  pretended,  that  his 
office  alone  exempts  him  from  being  sued  in  the  ordinary 


100  SUPREME  COURT  OF  INDIANA, 


Kcfbert^on  r.  The  State,  ex  rel.  Smith. 


mode  of  proceeding,  and  being  compelled  to  obey  the  judg- 
ment of  the  law.  *  *  *  It  is  not  by  the  office  of  the  person 
to  whom  the  writ  is  directed,  but  the  nature  of  the  thing  to 
be  done,  that  the  propriety  or  impropriety  of  issuing  the  man- 
damus is  to  be  determined/' 

The  proceeding  here  is  not  against  the  respondent  as  an 
officer,  but  because,  it  is  alleged,  he  unlawfully  assumes  to 
act  as  such,  to  the  injury  of  another,  who  claims  the  right. 
Being  sued  as  an  individual  who  is  wrongfully  attempting  to 
exercise  the  functions  of  an  office,  he  may  not  cover  himself 
with  the  mantle  of  the  office  in  dispute,  and  in  that  character 
claim  that  he  is  so  related  to  a  co-ordinate  branch  of  the  gov- 
ernment that  all  judicial  inquiry  must  be  suspended.  Attor- 
ney General  v.  Baratow,  4  Wis.  567 ;  Cunningham  v.  Ma- 
con,  etc,  R.  R.  Co.,  109  U.  S.  446 ;  United  States  v.  Schurz, 
102  U.  S.  378;  United  States  v.  Boutwcll,  17  Wall.  604; 
Kendall  v.  Stokes,  3  How.  87 ;  BcUes  v.  Clark,  95  U.  S.  204; 
United  States  v.  Lee,  106  U.  S.  196 ;  Poindexter  v.  Greenhow, 
114  U.  S.  270;  High  Extraordinary  Legal  Remedies,  sec- 
tions 634,  635,  and  not€S. 

Whether  the  court  below  properly  entertained  jurisdiction 
of  the  subject-matter  of  the  information,  can  only  be  deter- 
mined by  inquiring  whether  the  election  held  in  November, 
1886,  for  Lieutenant-Governor,  was  or  was  not  a  valid  elec- 
tion. If  the  election  w^as  authorized  bv  the  Constitution  and 
laws,  then  the  votes  of  the  electors  communicated  a  title  to 
the  office  of  Lieutenant-Governor,  to  the  respondent,  which 
can  neither  be  impeached  nor  inquired  into  save  by  the  Gen- 
eral Assembly. 

If  the  election  was  not  authorized  by  law,  then  in  legal 
contemplation  there  has  been  no  election,  and  the  pre-exist- 
ing title  of  the  relator  can  not  be  involved  in  a  case  of  con- 
tested election.  His  title,  in  that  event,  is  the  subject  of  adju- 
dication in  the  courts.     Mattlicivs  v.  Board,  etc,  34  Kan.  606. 

Article  5  of  the  Constitution,  entitled  "  Executive,"  cre- 
ates two  offices,  or  public  stations,  and  makes  provision  for 
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the  election  of  three  officers.  The  offices  created  embrace 
the  duties  of  the  Chief  Executive  of  the  State^and  those  of 
the  President  of  the  Senate.  The  officers  for  whose  election 
and  service  provision  is  made^  are  entitled  respectively,  Gov- 
ernor, Lieutenant-Governor  and  President  of  the  Senate. 
These  stand  related  to  each  other  so  as  to  supply  an  order  of 
succession.  The  first  two  are  elected  by  the  people,  and  are 
each  to  hold  their  office  during  four  years.  The  third  is  to 
be  elected  by  the  Senate,  whenever  the  occasion  may  require. 
While  the  officer  entitled  Governor  fills  the  Chief  Execu- 
tive office,  the  one  entitled  Lieutenant-Governor  is,  so  long 
as  he  is  able  to  attend,  virtute  officii,  President  of  the  Senate. 
While  the  Lieutenant-Governor  presides  over  the  Senate,  he 
who  may  become  President  is  a  senator.  In  the  absence  of 
the  one  next  above,  the  one  next  below  succeeds  to  his  du- 
ties. In  respect  to  the  first  two,  the  plain  implication  is, 
that  when  one  is  chosen  the  other  must  be.  This  inference 
arises  from  the  manner  in  which  the  elector  is  required  to 
designate  for  whom  he  votes,  and  from  the  manner  of  the 
return,  canvass  and  publication  of  the  vote.  The  official 
term  of  both  is  fixed  alike,  the  beginning  and  ending  thereof 
being  fixed  for  all  time.  The  duties  which  pertain  to  the 
office  of  Chief  Executive  are  prescribed,  and  provision  is 
made,  that  in  case  of  the  removal  from  office  of  the  Gov- 
ernor, or  of  his  death,  resignation,  or  inability  to  discharge  tlie 
duties  of  the  office,  the  same  shall  devolve  on  the  Lieuten- 
ant-Governor. Section  10  also  enjoins  upon  the  General 
Assembly  to  provide  by  law  for  the  ease  of  removal  from 
office,  death,  resignation,  or  inability,  both  of  the  Governor 
and  Lieutenant-Governor,  and  to  declare  what  officer  shall 
then  act  as  Governor.  Tlie  officer  so  to  be  declared  is  then 
to  act  accordingly,  until  the  disability  be  removed,  or  a  Gov- 
ernor be  elected.  It  is  provided  that  the  Lieutenant-Gov- 
ernor shall,  by  virtue  of  his  office,  be  President  of  the  Senate, 
with  the  right  to  join  in  debate,  and  vote  when  the  Senate  is 
in  committee  of  the  whole,  and  to  give  the  casting  vote  when 
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the  Senate  is  equally  divided.  Such  other  duties  as  are  an- 
nexed to  the  office  of  President  of  the  Senate  arise  by  par- 
liamentary law.  The  duties  thus  assigned  to  the  Lieuten- 
ant-Governor are  precisely  those  which  parliamentary  la>v 
assigns  to  the  presiding  officer  or  speaker  of  a  legislative 
assembly.  Gushing  Par.  Law,  sections  306-310.  Section 
11  provides  that  whenever  the  Lieutenant-Governor  shall 
act  as  Governor,  or  shall  be  unable  to  attend  as  President  of 
the  Senate,  the  Senate  shall  elect  one  of  its  own  members  as 
President  for  the  occasion. 

Thus  it  will  be  seen  that  the  5th  article  of  the  Constitution 
has  created  the  executive  office,  divided  it  into  official  terms 
of  four  years  each  from  a  given  day,  and  .provided  that  the 
tenure  of  those  who  may  fill  the  office,  or  discharge  its  duties, 
shall  be  four  years.  It  has  also  created  the  office  of  Presi- 
dent  of  the  Senate,  and  designated  the  manner  in  which  it 
shall  be  supplied  with  an  incumbent.  It  has  made  provision 
for  the  election  of  three  constitutional  officers,  to  the  end  that 
two  constitutional  offices  mav  be  constantly,  and  without  in- 
terruption,  supplied  with  incumbents.  Two  of  the  officers 
are  to  be  elected  concurrently,  by  the  electoral  body  at  large, 
every  four  vears.  The  election  of  the  third  may  or  may 
not  be  held  in  abeyance,  until  the  occasion  for  his  election 
arises.  When  the  occasion  arises  he  is  to  be  elected  by  the 
Senate.  The  inquiry  then  is,  how  may  the  occasion  arise, 
which  requires  the  election  of  the  third  officer  for  which  the 
Constitution  has  made  provision,  and  what  are  to  be  his 
official  duties  when  he  is  called  into  being? 

Provision  having  been  made  for  three  officers,  while  con- 
current duties  were  prescribed  for  but  two,  the  inference  arises 
at  once,  that  the  framers  of  the  Constitution  deliberately  con- 
templated that  emergencies  might  arise,  in  which  a  super- 
numerary officer  would  be  necessary,  in  order  to  secure  the 
discharge  of  the  duties  pertaininir  to  the  executive  depart- 
ment. It  is  at  once  apparent  that  an  order  of  succession  was 
accordingly  arranged,  so  as  to  prevent  the  possibility  of  a 
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vacancy  during  any  of  the  executive  terms  into  which  the 
future  had  been  divided.  Contemplating  the  possible  re- 
moval from  oflfice,  or  the  death,  resignation,  or  other  dis- 
ability of  the  Governor,  and  to  the  end  that  the  executive 
office  might  not  thereby  become  vacant  of  a  constitutional 
incumbent,  it  was  provided  that  upon  the  happening  of  any 
such  event,  the  duties  of  that  office  should  at  once  devolve 
upon  the  Lieutenant-Governor.  This  provision  made  it  im- 
possible that  the  succession  in  the  office  of  Governor  should 
•ever  be  broken  during  an  executive  term,  or  the  office  become 
vacant  while  there  remained  a  Governor,  or  Lieutenant- 
Governor  qualified  to  act. 

Foreseeing,  moreover,  that  in  the  event  the  Lieutenant- 
Governor  should  be  required  to  assume  the  functions  of  Gov- 
ernor, he  would  be  unable  to  perform  the  incompatible  duty 
of  acting  as  President  of  the  Senate,  and  realizing  that  the 
Lieutenant-Governor  might  be  unable  to  attend  as  such  Pres- 
ident by  reason  of  death,  resignation,  or  other  cause,  the 
framers  of  the  Constitution  ordained  that  it  should  be  the 
<luty  of  the  Senate  to  elect  a  President  pro  tempore,  for  any 
^uch  occasion.  This  was  to  the  end  that  a  qualified  person 
might  be  at  hand,  or  might  at  once  be  sup})lied,  when  the 
occasion  demanded,  who  should  be  clothed  with  the  power  to 
discharge  the  duties  which  by  the  Constitution  were  assigned 
to  the  Lieutenant-Governor  in  virtue  of  his  office. 

Thus  it  will  appear,  by  attending  to  the  constitutional 
scheme,  that  there  never  can  be  a  moment,  during  any  quad- 
rennial period,  when  the  Constitution  its(4f  has  not  supplied 
an  officer,  qualified  to  discharge  the  duties  assigned  to  the 
Governor,  or  Lieutenant-Governor,  without  calling  for  the 
intervention  of  the  electoral  bodv. 

In  the  character  of  Lieutenant-Governor,  that  official  is 
required,  during  the  inability,  whether  temporary  or  contin- 
aious,  of  the  Governor  to  discharge  the  functions  of  the  ex- 
ecutive office;  while  during  any  like  inability  of  the  Lieuten- 
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ant-Governor  to  act  as  President  of  the  Senate,  the  duties 
of  that  station  are  devolved  upon  the  President  pro  tempore. 

Still  further,  the  article  of  the  Constitution  which  makes 
provision  for  the  succession  in  the  executive  office,  contem- 
plates the  possibility  that  both  the  Governor  and  Lieutenant- 
Governor  may  at  the  same  time  be  disabled  from  discharging 
the  functions  of  their  respective  stations. 

So  far  attention  has  been  given  to  the  precautions  taken  in 
order  that  a  vacancy  might  not  occur,  in  the  event  of  the  death 
or  disability  of  one  or  the  other  of  these  two  officers.  As  it 
seems  to  fortify  the  conclusion  that  in  no  event  was  it  contem- 
plated that  an  election  should  intervene  during  the  progress 
of  an  executive  term,  it  may  be  well  to  consider  briefly  the  other 
contingency  provided  for.  What  was  deemed  necessary  in 
the  event  of  the  death,  resignation  or  inability  of  both  Gov- 
ernor and  Lieutenant-Governor?  Was  it  contemplated  that 
a  vacancy  would  or  might  then  occur  in  both  offices?  Clearly 
not.  This  is  apparent  from  the  fact  that  the  General  Assem- 
bly was  enjoined  to  declare  what  officer  should,  in  such  an 
emergency,  act  as  Governor.  And  why  not,  in  the  event  of 
the  death  or  resignation  of  both,  also  declare  who  should 
then  be  Lieutenant-Governor?  Plainly  because  the  only 
duties  annexed  to  that  office  pertained  to  the  Senate,  and^ 
therefore,  in  the  next  succeeding  section,  to  the  Senate  was 
committed  the  duty,  in  any  and  every  contingency,  of  suj>- 
plying  a  person  to  perform  those  duties.  There  was  hence 
neither  necessity  for,  nor  propriety  in,  an  injunction  that  the 
General  Assembly  should  declare  by  law  who  should  act  as 
Lieutenant-Governor,  in  case  of  the  death  or  I'esignation  of 
that  officer.  The  duty  of  supplying  a  person  to  perform  the 
functions  of  that  office  was  to  be,  and  was,  committed  with- 
out limitation  to  the  Senate,  by  requiring  the  election  of  a 
President  pro  tempore,  as  often  as  occasion  might  require. 

In  pursuance  of  the  constitutional  mandate,  the  GencTal 
Assembly  provided  in  section  5559,  R.  S.  1881,  as  follows; 
**  In  case,  by  the  removal  from  office,  death,"  etc.,  "of  both 
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Governor  and  Lieutenant-Governor,  a  vacancy  occurs  in  the 
office  of  Governor  J  the  President  of  the  Senate  shall  act  as 
Governor  until  the  vacancy  be  filled ;  and  if  there  be  no  Pres- 
ident of  the  Senate,  the  Secretary  of  State  shall  convene  the 
Senate  for  the  purpose  of  electing  a  President  thereof," 

It  thus  appears  that  the  Constitution,  and  also  the  legisla- 
tion which  followed  in  obedience  to  its  requirement,  indicate 
that  the  only  account  which  was  to  be  taken  of  the  death, 
resignation  or  other  inability  of  the  Lieutenant-Governor 
was,  that  if  the  Senate  had  not  already  done  so,  it  should 
then  elect  a  President  pro  tempore. 

It  follows  from  a  proper  construction  of  the  Constitution, 
that  there  can  be  no  vacancy  in  the  office  of  Governor  or  Lieu- 
tenant-Grovernor,  so  long  as  either  remains  qualified  to  act. 
Upon  the  death  or  disqualification  of  both,  the  Constitution 
contemplates  that  a  vacancy  may  occur  in  the  executive  office 
alone.  To  meet  such  a  possible  emergency,  it  required  the 
General  Assembly  to  declare  by  law  what  officer  should 
then  act  as  Governor.  This  has  been  done  accordingly. 
The  confusion  in  which  the  situation  is  involved  grows  out 
of  an  attempt  to  confound  names  with  things,  titles  with 
offices.  It  seems  to  be  supposed  that  the  duties  and  office 
of  Lieutenant-Governor  and  President  of  the  Senate,  which, 
in  virtue  of  his  office,  the  Lieutenant-Governor  may  or  may 
not  fill,  depending  on  circumstances,  can  only  be  filled  by 
supplying  some  one  to  act  therein  with  the  title  of  Lieuten- 
ant-Governor. This  is  the  fundamental  error  which  under- 
lies the  appellant's  case.  An  office,  without  a  legally  author- 
ized incumbent,  is  not  filled  by  merely  employing  a  given 
title,  nor  can  an  office  become  legally  vacant  while  the  Con- 
stitution supplies  an  incumbent  who  possesses  all  the  other 
requisite  qualifications,  except  the  title.  It  is  the  substance 
and  not  the  shadow,  the  legally  elected  and  authorized  incum- 
bent and  not  the  title,  that  fills  the  office.  In  case  of  the  death 
or  resignation  of  the  Governor,  the  executive  office  becomes,, 
for  the  time  being,  titularly  vacant.     It  does  not,  however,. 
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-while  there  is  a  Lieutenant-Governor,  become  vacant  in  fact. 
In  case  the  Lieutenant-Governor  acts  as  Governor,  or  in  case 
of  his  death  or  resignation,  the  office  of  President  of  the  Sen- 
ate is,  in  respect  of  the  name,  vacated  by  the  Lieutenant- 
Governor,  but  it  no  more  becomes  vacant  in  fact  than  does 
the  office  of  Governor  in  the  case  first  supposed. 

The  framers  of  the  Constitution  "were  not  so  much  con- 
cerned that  there  should  always  be  two  persons  supplied  with 
the  title  of  **  Govoruor"  and  "Lieutenant-Governor,"  re- 
spectively, as  that  there  should  always  be  at  hand  two  per- 
sons, lej2;ally  qualified  to  discharj^o  the  respective  duties  of 
Ciiief  Executive  and  President  of  the  Senate.  As  was  perti- 
nently said  in  the  case  of  Chadwirk  v.  Earhart,  11  Oregon, 
3S9,  ^'  It  is  not  shown  how  an  office  can  be  vacant  and  vet 
there  be  a  person,  not  the  deputy,  or  locum  fe«6/i^,  of  another, 
empowered  by  law  to  discharge  the  duties  of  the  office  and 
who  does  in  fact  discharge  them.  It  is  not  explained  how, 
in  such  a  case,  the  duties  can  be  separated  from  the  office,  so 
that  he  who  discharges  them  does  not  become  an  incumbent 
of  the  office.  *  *  It  is  the  function  of  a  public  officer  to 
discharge  public  duties.  Such  duties  constitute  his  office. 
Hence,  given,  a  public  office  and  one  who,  duly  empowered, 
discharges  its  duties,  and  we  have  an  incumbent  in  that 
office." 

In  New  York  a  law  was  passed  establishing  the  office  of 
superintendent  of  insurance.  The  superintendent  was  to  be 
appointed  by  the  Governor  for  the  term  of  three  years,  wnth 
authority  to  designate  his  deputy.  The  deputy  was  to  pos- 
sess the  powers  and  perform  the  duties  attjiched  by  law  to  the 
office,  during  the  absence  and  inability  of  the  principal.  The 
superintendent  resigned  his  office.  The  Court  of  Appeals, 
speaking  of  the  status  of  the  former  deputy  after  the  resigna- 
tion of  the  superintendent,  said :  *^  It  thus  ai)pears  that  the 
statute  confers,  in  the  case  of  a  vacancy,  upon  the  deputy  all 
the  powers,  and  imposes  upon  him  all  the  duties,  of  the  office 
of  superintendent  durinir  its  continuance.     In  short,  it  makes 


NOVEMBER  TERM,  1886.  107 


Robertson  v.  The  State,  er  rel.  Smith. 


him  to  all  intents  and  purposes  acting  superintendent  for  that 
time  during  which  there  is  and  can  be  no  other  superintend- 
ent. The  act  contemplates  that  there  shall  at  all  times  be  a 
person  clothed  with  all  the  powers  and  subject  to  all  the  duties 
of  the  office  of  superintendent/'  People,  ex  reL,  v.  Hopkins, 
05N.Y.74. 

So  it  may  be  said  here,  the  executive  department  of  the 
State  is  fashioned  upon  such  a  scheme,  as  that  each  executive 
term  consists  of  four  years,  each  term  having  a  definite  be- 
ginning and  ending.  The  electoral  body  designates  at  quad- 
rennial elections  two  persons,  one  of  whom  acquires  an 
absolute  right  to  be  Chief  Executive  for  four  years.  The 
other  becomes  a  contingent,  to  act  in  case  of  the  inability  of 
the  first  named.  Meanwhile  the  Constitution  assigns  certain 
duties  to  the  contingent,  connected  with  the  Senate.  The 
Senate  is  authorized  and  required  to  supply  a  contingent  for 
the  Lieutenant-Governor,  to  discharge  the  duties  assigned 
him  in  case  of  his  inabilitv  to  attend  as  President  of  the 
Senate,  and  thus  the  Constitution  contemplates  that  there 
shall  be  a  contingent  to  the  Governor  and  one  to  the  Lieu- 
tenant-Governor, each  clothed  with  all  the  power,  and  subject 
to  all  the  duties  of  the  principal  officer. 

The  argument  in  support  of  the  validity  of  the  election 
has  its  foundation  on  section  18  of  article  5  of  the  Constitu- 
tion. This  section  provides,  among  other  things,  that  when 
at  any  time  a  vacancy  shall  have  occurred  in  any  State  office, 
the  Governor  shall  fill  such  vacancy  by  appointment,  which 
shall  expire  when  a  successor  shall  have  been  elected  and 
qualified.  Learned  counsel  in  support  of  their  position  say  : 
^'  We  maintain  *  *  that  the  constitution  does  contemplate 
vacancies  in  the  office  of  Lieutenant-Governor.  We  say  it 
is  a  'State  office'  within  the  meaning  of  section  18,  and  that 
Avhen  a  vacancy  occurs,  it  being  a  State  office,  it  is  entirely 
^competent — nay,  it  is  the  duty  of  the  Governor — to  appoint  a 
Lieutenant-Governor  to  serve  until  a  successor  can  be  elected" 

In  my  opinion  this  position  is  wholly  untenable.     There 
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is  nothing  in  the  Constitution  which  so  much  as  raises  an 
inference  that  the  office  of  Lieutenant-Governor  can  become 
vacant,  in  a  legal  or  actual  sense.  Nor  is  the  Constitution 
fairly  capable  of  such  a  construction  as  would  authorize  the 
strange  anomaly  of  a  Chief  Executive  appointing  to  office 
one  who  might  by  his  voluntary  act  succeed  to  the  executive 
office  the  next  day  after  the  appointment  was  made. 

The  confusion  arises  out  of  the  fact  that  the  office,  and  the 
duties  which  pertain  to  it,  are  spoken  of  as  entirely  distinct, 
whereas  they  are  inseparably  connected. 

It  is  only  where  there  is  an  existing  office,  without  an  in- 
cumbent lawfully  authorized  to  discharge  its  duties,  that  the 
office  is,  in  the  eye  of  the  law,  vacant.  The  very  idea  and 
definition  of  the  word  "office"  implies  the  right  to  exercise 
a  public  function  or  employment.  The  inevitable,  logical 
conclusion,  therefore,  is,  that  whenever  there  is  an  existing 
office,  the  duties  of  which  the  law  devolves  upon  a  person  or 
officer  named,  upon  the  happening  of  any  given  event,  the 
person  or  officer  so  designated  becomes,  upon  the  happening 
of  the  event  named,  the  incumbent  of  the  office.  This  is  so 
not  because  the  person  becomes  eo  nomine  the  officer,  but  be- 
cause, while  lawfully  in  the  discharge  of  its  duties,  he  fill& 
the  office.  There  was,  therefore,  assuming  the  facts  stated  in 
the  information  to  be  true,  two  insuperable  obstacles  to  the 
appointment  by  the  Governor  of  a  Lieutenant-Governor, 
when  General  Manson  vacated  the  office.  One  was,  the 
office  was  not  vacant,  because  the  relator  had  been  elected, 
and  was  then  President  pro  tempore  of  the  Senate.  The 
other  was,  that  the  Constitution  made  provision  for  supply- 
ing the  office,  if  it  was  not  already  supplied,  by  an  election 
by  the  Senate. 

In  Clark  v.  Irwin,  5  Nev.  Ill,  128,  the  court  says:  "Two 
things  must  then  concur :  There  must  be  a  vacancy,  and  no 
provision  made  by  the  Constitution,  or  no  existent  law  for 
filling  the  same,  before  the  Governor  can  exercise  the  ap- 
pointing power." 
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Neither  of  the  foregoing  conditions  was  present.  As  was, 
in  effect,  said  in  the  case  last  above  cited,  if  there  was  a  va- 
cancy, then  the  very  Constitution  which  created  the  office 
filled  the  same,  and  there  was  no  such  condition  of  things  as 
authorized  an  appointment.  An  executive  system  in  which 
the  Chief  Executive  could,  in  any  event,  appoint  his  own 
successor  apparent,  thereby  vesting  such  appointee  with 
power  to  become  President  of  the  Senate,  has,  in  my  opinion, 
found  no  precedent  in  our  form  of  government,  either  State 
or  National. 

The  argument  is,  that  a  vacancy  in  the  office  of  Lieuten- 
ant-Governor having  occurred,  such  vacancy  was  to  be  filled 
first  by  appointment  by  the  Governor,  and  then  by  the  elec- 
toral body  in  November,  1886,  under  the  provision  of  sec- 
tion 4678,  R.  S.  1881.  This  section  provides  that  a  general 
election  shall  be  held  in  the  month  of  November  biennially, 
at  which  all  existing  vacancies  in  office  shall  be  filled  unless 
otherwise  provided  by  law.  It  is  said  there  is  nothing  in 
the  Constitution  which  forbade  the  people  to  fill  the  vacancy 
in  the  office  of  Lieutenant-Governor. 

To  this  there  are  three  sufficient  answers : 

1.  There  was  no  vacancy. 

2.  If  there  was,  the  Constitution  provided  a  mode  of  fill- 
ing it  other  than  by  the  electoral  body,  viz.,  by  the  election 
of  a  President  pro  tempore  of  the  Senate. 

3.  The  Constitution  by  the  clearest  implication  forbids  an 
election  for  Governor  or  Lieutenant-Governor,  except  for  the 
term  of  four  years,  which  term  can  in  no  case  commence  at 
any  other  than  the  times  specified  in  that  instrument. 

It  is  argued  that  the  election,  if  lawfully  holden,  could  only 
confer  title  for  the  unexpired  executive  term.  This  construc- 
tion reduces  the  office  of  Lieutenant-Governor,  the  term  of 
which  is  fixed  in  the  Constitution  at  four  years,  to  the  level 
of  offices  created  by  legislative  enactment,  and  subjects  the 
office  by  judicial  interpolation,  rather  than  by  construction, 
to  the  operation  of  section  5567,  R.  S.  1881,  which  provides 
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that "  Every  person  elected  to  fill  any  office  in  which  a  vacancy 
has  occurred  shall  hold  such  office  for  the  unexpired  term 
thereof/^  It  has,  however,  been  repeatedly  held  by  this  court, 
that  this  statute  has  no  application  to  an  office  created  by,  and 
the  term  of  which  is  fixed  in,  the  Constitution.  Governor  v. 
Nelson,  6  Ind.  496;  Baker  v.  Kirk,  33  Ind.  617 ;  SUUe,  ex 
reL,  V.  Long,  91  Ind.  351. 

It  must,  therefore,  be  regarded  as  the  settled  law  of  this 
State,  that  when  a  person  is  elected  to  an  office  created  by, 
and  the  term  of  which  is  fixed  in,  the  Constitution,  such  elec- 
tion confers  an  indefeasible  title  for  the  full  constitutional 
term. 

The  emphatic  language  of  the  Constitution  is:  '^ There 
shall  be  a  Lieutenant-Governor,  who  Shall  hold  his  office  dur- 
ing four  years.^'  The  construction  contended  for  would  in 
effect  require  the  court  to  add :  "  Except  in  case  of  an  elec- 
tion to  fill  a  vacancy,  when  he  shall  hold  only  during  the  un- 
expired term  of  such  office.'^  To  do  this,  is  equally  beyond 
the  power  of  the  court  and  the  Legislature.  People  v.  Bur- 
bank,  12  Cal.  378.  If  it  is  competent  by  construction  thus 
to  add  to  the  Constitution,  the  enactment  of  section  5567  was 
wholly  unnecessary,  as  the  provisions  of  that  section  could 
as  readily  have  been  interpolated  into  the  statute  by  construc- 
tion as  into  the  Constitution.  That  the  Constitution  makes 
no  provision  for  elections  to  fill  vacancies  in  the  office  of 
Governor  or  Lieutenant-Governor,  or  for  the  limitation  of 
the  terms  of  persons  elected  to  fill  vacancies  in  those  offices, 
is  conclusive  that  no  such  vacancies  were  contemplated. 

Among  other  objections  to  the  construction  thus  given  the 
Constitution,  and  which  has,  again  and  again,  been  given  it 
in  the  administration  of  the  executive  department  of  the  gov- 
ernment, it  has  been  contended  that  there  would  result  an 
irreconcilable  conflict  between  sections  8  and  10  of  article  5. 
The  first  provides  that  no  person  holding  any  office  under  the 
government  of  the  United  States,  or  of  this  State,  shall  fill 
the  office  of  Governor  or  Lieutenant-Governor.     The  sec- 
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ond  provides  that  in  case  of  the  death  or  disability  of  both 
Governor  and  Lieutenant-Governor,  the  General  Assembly 
shall  declare  what  officer  shall  then  act  as  Governor  until  the 
disability  be  removed.     It  is  said  that  to  declare  that  another 
ofi&cer  of  the  State  shall  act  as  Governor  in  such  a  contin- 
gency, is  a  violation  of  section  8.     The  franiers  of  the  Con- 
stitution can  not  be  involved  in  such  contradiction.     The 
scheme  of  the  Constitution  does  not  contemplate  that  either 
the  Lieutenant-Governor  or  the  President  of  the  Senate  shall 
in  any  event  discharge  the  functions  of  two  incompatible  of- 
fices.    When  the  Lieutenant-Governor  acts  as  Governor,  or 
fills  the  executive  office,  he  does  so  in  the  character  of  Lieuten- 
ant-Governor, and  ceases  for  the  occasion  to  be  President  of 
the  Senate.     When  the  President  pro  tempore  of  the  Senate 
acts  as  President,  he  does  so  in  the  character  and  office  of 
Senator,  and  does  not  become  in  name  Lieutenant-Governor. 
The  office  of  President  of  the  Senate  is  for  the  time  being 
appendant  to  that  of  Senator.     When,  however,  the  con- 
tingency arises  that  the  President  of  the  Senate  is  to  act  as 
Governor,  he  does  so  in  his  natural,  and  not  in  his  official, 
capacity  as  Senator.     He  ceases  for  the  occasion  to  be  Senator. 
This  is  according  to  the  principle  declared  in  Chadwick  v. 
Earhart,  supra.     It  is  there  said  :  "  If  an  office  be  append- 
ant, as  the  expression  is  in  1  Leon.  321,  to  another  office,  the 
determination  of  the  first  office  will  determine  the  second. 
*  *  *  On  the  contrary,  if  the  nomination  or  appointment 
to  an  office  be  by  deseriptio  peraonarum  of  one  who  holds 
some  office  by  the  title  of  which  he  is  described,  and  who  on 
8ome  contingency  is  to  enter  and  fill  another  office,  the  an- 
swering the  description  at  the  time  the  contingency  arises 
designates  him  as  the  person  who  is  to  enter  and  fill  the  office, 
and  when,  as  thus  designated,  he  enters  into  the  office,  he 
holds  it  in  his  natural,  and  not  in  his  official  capacity." 

The  application  of  this  principle  results  in  dissipating  all 
of  the  supposed  incongruities  in  the  constitutional  provisions^, 
to  which  reference  has  been  made. 
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The  same  reasoning  by  which  it  is  sought  to  prove  that  the 
-office  of  Lieutenant-Governor  becomes  vacant  upon  the  death 
or  resignation  of  that  officer,  would,  if  valid,  prove  that  under 
like  circumstances  the  office  of  Governor  also  becomes  vacant. 
It  would  also  prove  that  when  the  Lieutenant-Governor,  by 
reason  of  the  death  or  resignation  of  the  Governor,  acts  as 
Chief  Executive,  the  office  of  Lieutenant-Governor  becomes 
vacant.*  Yet  it  is  conceded  that  in  such  a  case  the  latter  office 
does  not  become  vacant,  and  that  the  Lieutenant-Governor, 
while  filling  the  office  of  Governor,  does  so  as,  or  in  the  char- 
acter of,  Lieutenant-Governor. 

Will  it  be  pretended  that  while  acting  as  Governor  in  such 
-a  case,  the  Lieutenant-Governor  actually  fills  two  offices,  that 
of  Chief  Executive  and  President  of  the  Senate?  or  does  he 
fill  the  one  in  fact  and  the  other  in  name,  by  his  title? 

In  1861,  after  the  Governor-elect  resigned,  and  the  distin- 
guished citizen  who  as  Lieutenant-Governor  supplied  the 
executive  chair,  assumed  the  duties  of  the  Executive,  he  as 
actually  and  eflfectually  vacated  the  discharge  of  any  official 
^luty  in  any  other  office  than  that  of  Governor,  as  though  he 
had  died  on  the  day  he  assumed  the  executive  function. 

It  was  absolutely  certain  that  from  thenceforth,  during  the 
remainder  of  the  executive  term,  he  would  be  disqualified,  and 
unable  to  preside  over  the  Senate.  Did  the  office  of  Lieu- 
tenant-Governor thereby  become  vacant?  Should  there  have 
been  an  election  for  Lieutenant-Governor  holden  in  1862, 
while  Governor  Morton  was  actually  filling  the  executive 
chair  in  the  character  of  Lieutenant-Governor,  so  as  to  have 
supplied  the  State  with  two  Lieutenant-Governors,  or  was 
the  office  of  Governor,  while  it  was  thus  so  adequately  and 
actually  filled,  vacant,  so  that  there  should  have  been  an 
election  to  supply  that  office?  Perhaps  it  is  well  that  the 
question  whicli  now  perplexes  the  affiiirs  of  State,  was  then 
not  so  much  as  even  suggested,  to  add  confusion  to  the  crisis 
-which  was  then  upon  the  people. 

Consider  the  situation  in  which  the  affiiirs  of  the  State  are 
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iuvolved  at  this  moment.  The  General  Assembly^  which  it 
is  asserted  is  the  only  body  capable^  and  autliorized  to  decide 
the  pending  controversy,  consists  of  two  wholly  independent 
bodies.  The  Senate  has  decided  for  itself,  that  the  right  and 
title  to  the  office  in  dispute  was  conferred  by  its  election  on 
the  relator ;  while  the  House  has  given  its  judgment,  that  the 
•election,  the  result  of  which  was  declared  by  its  Speaker,  con- 
ferred the  title  on  the  respondent.  Each  separate  branch  of 
the  General  Assembly  has  given  its  judgment  on  the  case. 
The  result  of  the  judgment  of  the  General  Assembly  is,  to 
present  to  the  people  of  the  State  two  persons  contending  for 
•one  office,  each  supported  by  the  judgment  of  one  separate 
branch  of  the  legislative  department  of  the  State.  In  this 
•extremity  the  court  is  appealed  to  by  one  of  the  parties  and 
asked  to  expound  the  Constitution  and  declare  the  law  in 
respect  to  his  claim  of  title  to  the  office  in  dispute.  Shall  it 
•now  be  said,  that  the  best  and  only  judgment  which,  under 
the  Constitution,  the  law  can  give  in  the  premises,  is  that 
which  has  been  declared  by  the  General  Assembly?  Is  the 
-extremity  such  that  the  confusion  which  now  distracts  the 
public  service  must  continue  until  one  or  the  other  of  the 
<;laimants  tires  of  the  contest,  or  abandons  his  claim,  or  may 
the  court,  in  this  as  in  any  other  case  of  disputed  right, 
declare  the  law? 

On  behalf  of  the  appellant,  it  was  contended  that  the  issu- 
ance of  an  injunction,  in  a  case  like  this,  was  in  excess  of 
the  jurisdiction  of  the  court.  After  a  careful  consideration 
of  the  subject,  I  am  constrained  to  concur  in  this  view. 

Without  elaborating,  my  conclusion  is,  that  all  that  a  court 
can  properly  entertain  in  a  case  involving  the  title  to  an  of- 
fice, such  as  that  in  controversy,  is  some  appropriate  proceed- 
ing to  determine  the  right  in  dispute.  Its  jurisdiction  is 
limited  to  giving  judgment  on  the  naked  legal  right.  So  long 
as  the  title  remains  unsettled,  it  is  not  the  province  of  the 
»court  to  interfere  by  the  extraordinary  remedy  of  injunction 
Vol.  109.— 8 
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for  the  protection  of  one,  or  the  restraint  of  the  other,  liti- 
gant. This  principle  is  peculiarly  applicable  to  the  case  be- 
fore us,  which  involves  a  right  to  exercise  an  office  which  can 
only  be  exercised  under  the  supervision  and  protection  of  a 
co-ordinate  branch  of  the  government.  While  the  legisla- 
tive department  has  no  power  to  pass  judicially  upon  the  title^ 
involved,  each  House  when  separately  assembled,  or  the 
joint  assembly  of  both,  has  the  power  and  the  right  to  main- 
tain its  own  dignity,  and  the  good  order  and  decorum  of  its 
proceedings.  For  this  purpose,  when  the  right  to  preside  is 
in  dispute,  each  may,  and  must,  determine  provisionally,  un- 
til the  right  is  judicially  settled,  who  shall  preside  over  its 
deliberations.  Hence,  while  the  courts  are  under  the  solemn 
duty,  when  their  jurisdiction  is  properly  invoked,  of  deter- 
mining the  title,  they  may  not,  in  a  contest  of  such  gravity, 
interpose  their  authority  in  a  matter  which  concerns  the 
propriety  of  the  conduct  and  proceedings  of  the  Senate,  or 
joint  assembly  of  the  two  Houses. 

So  far  as  the  relator  has  invoked  the  jurisdiction  of  the 
court  by  an  information,  the  proceeding  is  appropriate,  to  the 
end  that  the  title  to  the  office  in  dispute  may  be  judicially 
determined.     Cochran  v.  McCleary,  22  Iowa,  75. 

The  feature  of  the  case  which  invokes  the  restraining  power 
of  the  court  can  not,  in  my  opinion,  be  entertained.  Bcal 
V.  Ray,  17  Ind.  554;  Smith  v.  Myers,  supra. 

For  these  reasons,  while  I  think  the  court  had  jurisdiction 
of  the  subject-matter,  the  restraining  order  should  neverthe- 
less be  dissolved,  and  the  further  order  of  the  court  should 
be  that  unless  the  respondent  waives  the  question  of  juris- 
diction over  his  person,  the  pending  case  should  be  dis- 
missed. 

HowK,  J. — My  judgment  yields  a  ready  and  earnest  assent 
to  each  and  all  of  the  conclusions  of  Mitchell,  J.,  upon 
each  and  all  of  the  momentous  questions  discussed  by  him, 
in  this  important  cause.     I  can  not  say  aught  which  would 
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give  additional  force  to  his  able  and  exhaustive  arguments 
upon  each  of  these  questions.     Therefore,  I  content  myself 
with  earnestly  concurring  in  his  opinion. 
Filed  Feb.  23, 1887. 

Individual  Opinion. 

NiBLACK,  J. — I  concur  with  the  conclusion  reached  in  this 
case,  that,  upon  the  facts  disclosed  by  the  record,  the  court 
below  had  no  jurisdiction  over  the  person  of  the  appellant, 
and  that,  for  that  reason,  if  for  no  other,  the  judgment  ap- 
pealed from  ought  to  be  reversed. 

I  also  agree  that,  having  reached  the  conclusion  that 
there  was  no  jurisdiction  over  the  person  of  the  appellant, 
there  is  nothing  we  can  say  on  the  merits  of  the  contro- 
versy which  can  properly  be  considered  as  of  binding 
authority  as  a  decision  in  the  cause.  But  I  trust  that,  under 
the  circumstances,  it  will  not  be  deemed  inappropriate  for  me 
to  express  some  individual  views  on  some  of  the  questions 
discussed  by  my  brother  judges  who  have  preceded  me. 

I  am  further  of  the  opinion  that  the  court  below  did  not 
have,  and  could  not  be  made  to  have,  any  jurisdiction  over 
the  subject-matter  of  the  action. 

Sections  4,  5  and  6,  of  article  5,  of  the  present  Constitution 
of  this  State,  as  they  are  known  by  their  original  numbers, 
are  as  follows : 

"  Section  4.  In  voting  for  Governor  and  Lieutenant-Gov- 
ernor, the  electors  shall  designate  for  whom  they  vote  as 
Governor  and  for  whom  as  Lieutenant-Governor.  The  re- 
turns of  every  election  for  Governor  and  Lieutenant-Gover- 
nor shall  be  sealed  up  and  transmitted  to  the  seat  of  govern- 
ment, directed  to  the  Speaker  of  the  House  of  Representatives, 
who  shall  open  and  publish  them  in  presence  of  both  Houses 
of  the  General  Assembly. 

"Section  5.  The  persons,  respectively,  having  the  highest 
number  of  votes  for  Governor  and  Lieutenant-Governor  shall 
be  elected ;  but  in  case  two  or  more  persons  shall  have  an 
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equal,  and  the  highest,  number  of  votes  for  either  office,  the 
General  Assembly  shall,  by  a  joint  vote,  forthwith  proceed 
to  elect  one  of  the  said  persons  Governor  or  Lieutenant- 
Governor,  as  the  case  may  be. 

"  Section  6.  Contested  elections  for  Governor  or  Lieu- 
tenant-Governor shall  be  determined  by  the  General  As- 
sembly, in  such  manner  as  may  be  prescribed  by  law." 

These  provisions  of  the  Constitution,  as  I  believe,  confer 
upon  the  General  Assembly  of  this  State  exclusive  power 
and  control  over :  First,  Acting  in  part  through  the  Speaker 
of  the  House  of  Representatives,  who  is  charged  with  the 
duty  of  opening  and  publishing  the  returns,  the  matter  of 
computing  the  votes  cast  at  any  election  for  Governor  and 
Lieutenant-Governor  respectively,  and  of  determining  and 
declaring  the  result  arrived  at  by  such  computation.  Sec- 
ondly, The  matter  of  electing  both  the  Governor  and  Lieu- 
tenant-Governor when,  by  reason  of  a  tie  in  the  votes  cast, 
there  has  been  no  choice  by  the  people.  Thirdly,  All  mat- 
ters of  contest  arising  out  of  the  alleged  election  of  any 
person  either  as  Governor  or  Lieutenant-Governor,  and,  con- 
sequently, all  questions  affecting  the  rights  of  any  person  to 
hold  the  office  of  either  Governor  or  Lieutenant-Governor. 

The  phrase  "contested  elections"  has  no  technical  or  legally 
defined  meaning.  An  election  may  be  said  to  be  contested 
whenever  an  objection  is  formally  urged  against  it  which,  if 
found  to  be  true  in  fact,  would  invalidate  it.  This  must  be 
true  both  as  to  objections  founded  upon  some  constitutional 
provision  as  well  as  upon  any  mere  statutory  enactment. 

The  primary  meaning  of  the  verb  "to  contest"  as  given 
by  Webster  is,  "To  make  a  subject  of  dispute,  contention,  or 
litigation ;  to  call  in  question ;  to  controvert ;  to  oppose ;  to 
dispute."  It  is  further  defined  as  meaning,  "  To  defend,  as  a 
suit  or  other  judicial  proceeding;  to  dispute  or  resist,  as  a 
claim,  by  course  of  law;  to  litigate."  The  power,  there- 
fore, to  determine  "contested  elections"  for  Governor  or 
Lieutenant-Governor  necessarily  carries  with  it  jurisdiction 
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over  every  possible  objection  which  may,  under  the  Consti- 
tution or  any  statute,  be  urged  against  the  so-called  election 
of  any  person  to  either  one  of  those  offices.  Section  4743, 
R.  S.  1881,  and  the  next  three  succeeding  sections,  prescrib- 
ing the  manner  of  proceeding  in  contesting  the  election  of 
State  officers,  were  evidently  intended  to  carry  into  eflTect  the 
provision  of  the  Constitution  concerning  contested  elections 
for  Governor  and  Lieutenant-Governor,  but  the  subsequent 
section  4756,  which  states  generally  the  causes  for  which  an 
election  may  be  contested,  does  not  specifically  enumerate 
the  objection  presented  in  this  case  againi^  the  validity  of 
the  election  of  the  appellant  as  Lieutenant-Governor,  as  a 
cause  of  contest,  and  it  is  for  this  reason  claimed  that  the 
General  Assembly  has  no  jurisdiction  to  hear  and  determine 
such  a  contest  as  the  complaint  in  this  case  was  intended  to 
present,  and  that  hence,  there  being  no  other  remedy,  the 
courts  must  have  jurisdiction  to  hear  and  determine  such  a 
contest.  This  does  not  by  any  means  follow.  As  applicable 
to  a  tribunal  having  only  statutory  jurisdiction  to  hear  and 
determine  a  contested  election  ca^e,  the  claim  might  have 
much  plausibility,  but,  as  applicable  to  a  tribunal  upon  which 
the  Constitution  has  conferred  complete  jurisdiction,  such  a 
claim  can  have  no  foundation. 

It  must  be  borne  in  mind  that  the  Constitution  savs  that 

•r 

"  Contested  elections  for  Governor  or  Lieutenant-Governor 
shall  be  determined  by  the  General  Assembly."  This  is 
equivalent  to  saying  that  all  such  contested  elections  must  be 
so  determined.  The  failure,  therefore,  of  the  General  As- 
sembly to  provide  that  a  particular  state  of  facts  which,  un- 
der the  Constitution,  ought  to  render»an  election  for  Governor 
or  Lieutenant-Governor  invalid,  shall  constitute  a  cause  of 
contest,  is  simply  a  failure  on  its  part  to  fully  meet  all  the 
requirements  of  the  Constitution,  and,  in  the  very  nature  of 
things,  no  authority  is  thereby  conferred  upon  the  courts  to 
supply  the  omission. 

As  I  construe  the  various  sections  of  the  Constitution  hav- 
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ing  some  bearing  on  the  subject  under  discussion,  in  the  light 
of  the  principles  and  usages  governing  American  elections, 
the  election  of  a  Governor  or  Lieutenant-Governor  may  be 
contested  for  causes  other  than  those  specifically  enumerated 
in  the  statute.  If  the  person  receiving  the  highest  number 
of  votes  should  prove  to  be  an  idiot  or  insane,  and  hence  in- 
capable of  either  comprehending  the  nature  of  the  oath  he 
would  be  required  to  take,  or  of  discharging  the  duties  of 
the  office  to  which  he  has  been  elected,  might  not  such  a  pal- 
pable disqualification  be  made  a  ground  of  contest  ?  So,  if 
the  person  receiving  the  greater  number  of  votes,  should, 
after  the  election,  commit  some  high  crime  or  misdemeanor, 
amounting  to  an  impeachable  offence  under  the  Constitution, 
if  committed  after  taking  office,  might  not  the  General  As- 
sembly, upon  a  contest,  declare  him  to  be  incapable  of  taking 
the  office? 

If  there  was  no  vacancy  in  the  office  at  the  time  the  elec- 
tion was  held,  or  if  the  vacancy  was  one  which  the  people 
were  not  authorized  to  fill  at  that  time,  could  not  either  one 
of  such  facts  be  brought  io  the  attention  of  the  General  As- 
sembly by  an  elector,  under  the  provisions  of  sections  4743 
and  4744  of  the  statutes,  above  referred  to,  and  the  validity  of 
the  election  be  thus  contested?  If  not,  why  not?  But  how- 
ever that  may  be,  I,  for  the  reasons  given,  maintain  that, 
whatever  power  the  courts  might  otherwise  have  had  to  ad- 
judicate controversies  arising  out  of  elections  for  Gov^ernor 
or  Lieutenant-Governor,  all  jurisdiction  over  such  questions 
has  been  conferred  upon  the  General  Assembly,  to  be  exercised 
by  it  in  such  manner  as  has  been,  or  may  hereafter  be,  pre- 
scribed by  law,  and  that,  consequently,  the  courts  of  the  State 
are  wholly  without  jurisdiction  to  determine  such  controver- 
sies. The  constitutional  provisions,  which  I  have  above  set 
out,  take  this  case  out  of  the  rules  of  decision  on  kindred 
questions  in  some  of  the  other  States,  and  render  many  of  the 
cases  cited  and  relied  on  in^arj^ument  totally  inapplicable  as 
precedents  at  the  present  hearing. 
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A  careful  examination  of  the  Constitution  and  existing 
laws  will  disclose  that  all  that  pertains  to  the  returns,  and 
the  contesting  of  the  elections  for  Governor  and  Lieutenant- 
Governor,  and  to  the  counting  in  and  inauguration  of  those 
officers,  stands  upon  a  footing  diiferent  from  that  of  other 
State  officers.  The  Governor  and  Lieutenant-Governor  re- 
ceive no  commissions  as  muniments  of  title  to  their  offices. 
The  only  autlientic  record  of  any  matter  relating  to  their  elec- 
tion is  found  in  the  journals  of  the  two  Houses  of  the  Gen- 
eral Assembly.  All  the  State  officers,  who  receive  commis- 
sions,  must  have  their  oaths  of  office  endorsed  upon  their 
respective  commissions,  and  certified  copies  of  such  oaths 
must  be  filed  in  the  office  of  the  secretary  of  stat^. 

Section  5519,  R.  S.  1881,  prescribes  the  oath  which  every 
public  officer  of  the  State  is  required  to  take  before  entering 
apon  the  duties  of  his  office.  Section  5521  further  enacts 
that  "Members  of  the  General  Assembly  shall  take  such 
oath  before  taking  their  seats,  which  shall  be  entered  on  the 
journals  ;  and  the  Governor  and  Lieutenant-Governor  shall 
each  take  such  oath,  in  presence  of  both  Houses  of  the  Gen- 
eral Assembly  in  convention,  and  the  same  shall  be  entered 
on  the  journals  thereof."  Thus  it  will  be  seen  that  every 
thing  having  relation  to  the  returns  and  contests  of  their 
elections,  to  counting  them  in,  and  to  the  inauguration  of 
Governor  and  Lieutenant-Governor,  is  wholly  committed  to 
the  General  Assembly,  as  much  so  and  as  exclusively,  I 
respectfully  submit,  as  each  House  is  made  the  judge  of  the 
election,  returns  and  qualifications  of  its  own  members.  The 
Governor  and  Lieutenant-Governor  may,  for  cause,  be  im- 
peached by  the  House  of  Representatives,  and  tried  and  re- 
moved by  the  Senate,  or  may,  in  common  with  other  State 
officers,  be  removed  by  a  two-thirds  vote  of  both  Houses. 
The  courts,  for  the  causes  stated,  have  absolutely  nothing  to 
do  either  with  inducting  the  Governor  and  Lieutenant-Gov- 
ernor into  office  or  with  excluding  them  therefrom,  in  the 
first  instance,  or  in  getting  them  out  of  office  after  they  may 
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have  forfeited  their  right  to  remain  in.  Under  the  peculiar 
structure  of  our  State  Constitution,  these  are  political  and 
hence  not  judicial  questions,  and  are  committed  to  the  Gen- 
eral Assembly  as  the  chief  representative  of  the  political 
power  of  the  State. 

But  it  is  claimed  that  the  case  presented  is  that  of  two 
persons  claiming  the  right  to  discharge  the  duties  of  the 
same  office,  and  that  in  such  a  case  the  statute  expressly  au- 
thorizes  a  proceeding  in  the  nature  of  quo  warranto  to  settle 
such  a  controversy,  independently  of  any  provision  of  the 
Constitution  concerning  contested  elections  for  Governor  and 
Lieutenant-Governor.  But  the  appellant  bases  his  claim  of 
right  to  preside  over  the  Senate  upon  the  assumption  that  he 
is  the  duly  elected  and  qualified,  and  hence  acting  Lieuten- 
ant-Governor of  the  State. 

The  relator  of  the  appellee  bases  his  claim  to  be  recog- 
nized as  the  presiding  officer  of  the  Senate,  upon  the  assump- 
tion that  there  is  at  present  a  vacancy  in  the  office  of  Lieu- 
tenant-Governor, and  that,  being  a  member  of  that  body,  he 
has,  under  the  Constitution,  been  elected  President  pro  tern- 
pore  of  the  Senate,  which  confers  upon  him  the  exclusive 
right  of  presiding  over  its  deliberations.  Each,  therefore,, 
bases  his  claim  to  preside  over  the  Senate  upon  a  title  essen- 
tially different  from  the  other. 

Conceding  all  the  relator  claims,  he  has  not  thereby  become^ 
in  any  proper  sense,  the  Lieutenant-Governor  of  the  State. 
He  is  still  a  Senator,  and  as  such  entitled  to  vote  upon  all 
questions  coming  before  the  Senate.  He  does  not  occupy^ 
and,  while  remaining  a  Senator,  can  not  be  made  to  occupy, 
those  supernumerary  relations  to  the  Senate  which  are,  by 
the  Constitution,  imposed   upon  the  Lieutenant-Governor. 

There  is  nothing  in  the  Constitution  or  laws  of  this  State 
which  prescribes  the  duties  of  a  President  pro  tempore  of  the 
Senate,  or  confers  upon  him  any  fixed  tenure  of  office.  Under 
the  parliamentary  law,  to  which  we  must  alone  look  in  the 
absence  of  any  constitutional  or  statutory  provisioii  on  the 
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subject,  the  President  pro  tempore  of  the  Senate  is  only  its 
presiding  officer  during  the  pleasure  of  that  body.  He  may 
be  removed  at  any  time  by  a  vote  of  the  Senate,  or  the  elec- 
tion of  some  other  Senator  to  the  same  position.  At  all 
events,  his  term  can  not  extend  beyond  the  legislative  term 
during  which  he  is  elected.  Every  fourth  year,  therefore, 
his  term  of  office  must  at  the  utmost  expire  about  two  months 
before  the  end  of  the  current  term  of  Lieutenant-Governor. 
On  this  subject  see  section  3,  article  4,  of  the  Constitution ; 
also  section  9,  article  5,  of  the  same  instrument.  Consequently 
the  relator  and  the  appellant  can  not,  with  propriety,  be  con- 
sidered as  claimants  to  the  same  office.  The  points  of  col- 
lision between  them  are  sui  generis,  and  do  not,  as  I  conceive,, 
present  a  case  either  authorizing  or  requiring  judicial  inter- 
vention. 

The  condition  of  things  complained  of  is  really  one  of  dis- 
organization between  the  two  Houses  of  the  General  Assem- 
bly, one  recognizing  the  appellant  as  the  lawfully  elected  and 
duly  qualified  Lieutenant-Governor  of  the  State,  and  the 
other  denying  his  title  to  that  office. 

This  condition  of  disorganization  develops  a  controversy 
over  which  the  courts,  on  general  principles,  have  no  juris- 
diction, and  concerning  which  no  court  can  exercise  even  the 
slightest  control.  It  presents  a  case  for  legislative,  and,  con- 
sequently, not  judicial  arbitrament. 

So  far  as  I  am  able  to  perceive,  the  Senate  has  the  unques- 
tionable right  to  determine  who  is  entitled  to  act  as  its  pre- 
siding officer. 

Section  16,  article  4,  of  the  Constitution,  declares  that 
"Each  House  shall  have  all  powers  necessary  for  a  branch  of 
the  legislative  department  of  a  free  and  independent  State." 
This  provision  is  nothing  more  than  an  affirmation  of  the 
principles  of  the  parliamentary  law  as  applicable  to  the  sep- 
arate powers  and  relative  independence  of  the  .two  Houses 
of  a  legislative  body  like  our  General  Assembly. 

Each  House  is  entitled  to  decide  every  question  which  falls 
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within  its  own  exclusive  jurisdieliou.  When,  therefore,  there 
is  a  contest  as  to  which  of  two  persons  is  entitled  to  preside 
over  the  Senate,  the  question,  from  the  very  necessity  of  the 
situation,  becomes  one  which  the  Senate  must  decide.  It 
may,  as  a  matter  of  abstract  law,  decide  incorrectly,  but  if 
it  should,  I  know  of  no  tribunal  this  side  of  the  baUot-box 
which  is  authorized  to  review  its  decision.  It  has  all  the 
organization  and  official  force  necessary  for  the  enforcement 
-of  its  own  rules  and  orders,  and  as  much  power  in  that  re- 
spect as  any  other  tribunal  which  does  not  command  the 
military  forces  of  the  State.  It  may,  under  parliamentary 
law,  punish  persons  guilty  of  a  contempt  of  its  authority. 
See  Gushing  Par.  Law,  paragraphs  655  and  671.  This  is, 
also,  recognized  as  an  existing  power  by  sections  14  and  15, 
article  4,  of  the  Constitution.  In  short,  neither  House  either 
needs  or  is  entitled  to  receive  any  aid  or  assistance  from  the 
courts  in  the  performance  of  the  various  duties  which  the 
Constitution  has  devolved  upon  it.  Then,  too,  I  know  of 
nothing  in  the  Constitution,  or  in  any  statute,  or  prescribed 
by  any  rule  of  parliamentary  law,  which  designates  any 
officer  as  the  person  entitled  to  preside  when  the  two  Houses 
meet  in  joint  convention.  The  right  of  a  particular  person 
or  officer  to  thus  preside  might  be  established  by  a  joint  rule 
of  the  two  Houses,  but  the  complaint  in  this  case  makes  no 
mention  of  such  a  joint  rule.  Assuming,  therefore,  that  no 
such  rule  is  in  existence,  I  have  no  reason  for  believing  that, 
when  the  two  Houses  assemble  in  joint  convention,  an  aggre- 
gate majority  of  the  body,  thus  composed,  may  not  call  whom- 
soever it  pleavses  to  the  President's  chair  and  authorize  him 
to  preside  for  the  occasion. 

It  has  most  usually  been  the  custom  in  this  State  for  either 
the  Lieutenant-Governor,  or  President  p7'o  tempore  of  the  * 
Senate,  to  preside  on  such  occasions,  but  the  custom  thus  most 
usually  observed  has  not  ripened  into,  or  ever  been  accepted 
as,  a  precedent  of  binding:  autliority.  If,  therefore,  a  joint 
•convention  may  select  wliomsocver  it  pleases  to  preside  over 
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its  proceedings,  it  is  too  plain  for  argument  that  no  court  can 
inhibit  the  person  thus  selected  from  so  presiding.  I,  conse- 
quently, know  of  no  principle  on  which  theYestraining  order 
granted  in  this  case  can  be  sustained,  conceding  that  the  court 
below  had  jurisdiction  over  the  person  of  the  appellant. 

In  response  to  much  that  has  been  said  on  the  subject  in 
argument,  I  feel  quite  assured  that  the  Senate  of  this  State  is 
not,  like  the  Senate  of  the  United  States,  a  continuous  body. 
In  the  Senate  of  the  United  States,  a  majority  constitutes  a 
quorum,  and  as  there  is  always  more  than  a  quorum  of  qual- 
ified Senators  holding  seats  in  that  body,  its  organic  exivstence 
is  necessarily  continuous.  But  in  the  Senate  of  this  State 
two-thirds  of  its  members  are  necessary  to  make  a  quorum. 
As  one-half  of  its  members  go  out  of  office  at  the  end  of 
-each  legislative  term  of  two  years,  that  is  to  say,  on  the  day 
after  each  general  and  biennial  election,  it  becomes  at  the 
end  of  each  such  legislative  term,  a  disorganized  body,  and, 
as  the  officers  of  the  Senate  comprise  an  essential  part  of  its 
organization,  it  necessarily  results  that  the  terms  of  such 
officers  expire  when  the  body  becomes  disorganized  for  want 
of  a  quorum.  See  section  3,  article  4,  of  the  Constitution, 
above  referred  to.  This,  of  course,  includes  the  President  jjro 
tempore  when  one  has  been  elected.  Gushing,  supra,  para- 
graphs 283  and  296. 

I  might  still  further  enlarge  upon  some  of  the  views  I 
have  thus  expressed,  but  I  deem  it  unnecessary  for  any  prac- 
tical purpose. 

Filed  Feb.  23,  1887. 

Individual  Opinion. 

Elliott,  C.  J. — It  will  not,  I  trust,  be  thought  im- 
proper for  me  to  add  something  to  what  I  have  said  in  the 
foregoing  opinion,  for,  in  that  opinion,  I  spoke  for  the  court, 
expressing  in  part,  but  not  in  full,  my  own  views.  I  fully 
concur  in  the  opinion  of  my  brother  Niblack,  that  the 
courts   have  no  jurisdiction    of  the  subject-matter   of  this 
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action,  and  as  the  subject  has  been  by  him  so  fully  and  so 
ably  discussed  little  can  be  added. 

I  began  the  investigation  of  this  question  with  the  impres- 
sion that  the  courts  had  jurisdiction  of  the  subject-matter, 
but  I  leave  it  with  the  firm  conviction  that  they  have  not. 
This  impression  arose  from  a  belief  that  it  is  better  and  safer 
that  such  controversies  as  this  should  be  settled  by  some 
other  tribunal  than  the  Legislature,  but,  while  still  impressed 
with  that  belief,  I  am  compelled  to  yield  to  the  settled  rules 
of  the  law  and  the  clear  words  of  the  Constitution.  What- 
ever may  be  the  views  of  a  court  or  judge  upon  a  question  of 
constitutional  policy,  the  expressed  will  of  the  people,  as 
written  in  their  Constitution,  must  be  obeyed  and  enforced. 
I  am  convinced  that  the  framers  of  the  Constitution  have 
conferred  upon  the  General  Assembly  exclusive  authority 
over  such  controversies  as  this,  although,  regarded  as  a  ques- 
tion of  policy,  I  am  persuaded  that  it  would  have  been  wiser 
to  have  entrusted  the  authority  to  some  other  tribunal.  The 
makers  of  the  Constitution  had  power  to  vest  the  authority 
in  the  Legislature,  and  they  have  done  it.  To  their  judg- 
ment all  must  yield. 

The  grant  of  power  to  the  Legislature  can  not  be  defeated 
upon  the  presumption  that  it  will  not  be  justly  exercised.  On 
the  contrary,  it  is  the  duty  of  the  judiciary  to  assume  that 
legislators  will  faithfully  and  impartially  perform  the  duty 
imposed  upon  them  by  the  Constitution  they  have  solemnly 
sworn  to  support.  Courts  must  accord  to  the  Legislature  the 
same  solemn  sense  of  duty,  and  the  same  conscientious  reso- 
lution to  perform  it,  unmoved  by  improper  motives,  that  they 
can  claim  for  themselves. 

In  Brown  v.  Buzan,  24  Ind.  194,  it  was  said:  "The  ju- 
diciary ought  to  accord  to  the  Legislature  as  much  purity  of 
purpose  as  it  would  claim  for  itself;  as  honest  a  desire  to  obey 
the  Constitution,  and,  also,  a  high  capacity  to  judge  of  its 
meaning." 

It  is,  therefore,  natural  and  reasonable  to  conclude  that 
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the  frainers  of  the  Coustitution^  influenced  by  this  principle, 
believed  that  the  Legislature  would  impartially  hear  and 
determine  all  controversies,  and,  acting  upon  that  belief,  in- 
serted in  that  instrument  the  provision  investing  the  General 
Assembly  with  power  to  determine  all  contests  for  the  offices 
of  Governor  and  Lieutenant-Governor. 

There,  was  a  time  in  our  history  when  eminent  men,  states- 
men and  jurists,  believed  that  the  courts  had  arrogated  to 
themselves  a  power  which  did  not  belong  to  them,  and  that 
its  assumption  was  hostile  to  the  spirit  of  our  institutions. 
So  thought  Jefferson,  Madison,  Jackson,  Randolph,  Van 
Buren  and  Bancroft  in  the  earlier  years  of  the  Republic,  and 
so  thought  Abraham  Lincoln  in  the  more  recent  years.  Ban- 
croft's History  of  Const.,  II.,  198,  202 ;  Garland's  Life  of 
Randolph,  327  ;  Van  Buren's  Political  History,  chapter  8 ; 
Lincoln's  first  inaugural  address.  The  illustrious  lawyers  and 
statesmen  of  the  early  years  were  leaders  of  men,  and  their 
utterances  did  much  to  mould  and  give  tone  to  public  opinion. 
Their  most  radical  views  prevailed  with  many  in  their  own 
times,  and  are  advocated  by  lawyers  of  our  own  day.  Mr. 
Street's  address  before  American  Bar  Association,  1883.  The 
influence  of  those  great  men  was  widespread,  and  there  is  no 
doubt  that  their  views  controlled  in  a  great  measure  the  mem- 
bers of  the  constitutional  conventions  of  the  older  States, 
and  inspired  them  with  the  belief  that  the  public  good  de- 
manded that  bounds  be  set  to  the  power  of  the  judiciary. 
Our  own  conventions,  that  of  1816  and  that  of  1851,  bor- 
rowed from  the  older  States,  and,  influenced  by  the  same 
reasons  as  those  which  had  moved  the  conventions  of  those 
States  to  limit  the  power  of  the  judiciary  in  mutters  of  a 
political  nature,  distributed  the  power  by  investing  authority 
over  controversies  respecting  the  title  to  the  executive  offices 
in  the  General  Assembly. 

The  members  of  the  convention  which  framed  the  Federal 
Constitution  believed  that  the  courts  should  only  decide 
purely  judicial  questions.     One  of  the  historians  of  the  de- 
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bates  of  that  body  gives  us  substantially  this  account  of  the 
action  of  its  members:  Dr.  Johnson,  that  historian  says, 
moved  an  amendment  to  the  provision  relating  to  the  juris-^ 
diction  of  the  courts,  whereupon  Mr.  Madison  said:  He 
"  doubted  whether  it  was  not  going  too  far,  to  extend  the  juris- 
diction of  the  court  generally  to  cases  arising  under  the  Con- 
stitution, and  whether  it  ought  not  to  be  limited  to  cases  of  a 
judiciary  nature.  The  right  of  expounding  the  Constitution^ 
in  cases  not  of  this  nature,  ought  not  to  be  givem  to  that  de- 
partment. The  motion  of  Dr.  Johnson  was  agreed  to,  nem. 
con.y  it  being  generally  supposed,  that  the  jurisdiction  giveo 
was  constructively  limited  to  cases  of  a  judiciary  nature/' 
5  Elliott  Debates,  p.  483. 

It  is  now  firmly  settled,  and,  as  I  believe,  wisely  settled  in 
accordance  with  sound  governmental  policy  and  true  prin- 
ciples of  jurisprudence,  that  the  judiciary  has  power  to  decide 
in  all  cases  over  which  it  has  jurisdiction,  upon  the  constitu- 
tionality of  legislative  and  executive  acts,  but  this  just  result 
was  only  reached  after  a  fierce  and  stubborn  conflict.  Judges 
who  asserted  this  principle  were  denounced  in  the  bitterest 
terms  in  high  places  and  in  the  public  prints.  Nor  did  the  at- 
tack made  upon  them  end  in  words.  In  1796,  during  the 
troublous  times  in  Rhode  Island,  so  well  described  by  Mr. 
McMaster  in  his  history  of  the  American  people,  the  judges 
of  the  superior  court  were  impeached  for  deciding  an  act  of  the 
Legislature  to  be  unconstitutional,  and,  although  they  were 
acquitted,  they  lost  their  offices.  In  1806,  two  of  the  judges 
of  the  Supreme  Court  of  Ohio,  Judges  ToD  and  Pease, 
were  impeached  for  making  a  similar  decision,  but,  after  a 
bitter  contest,  they  were  acquitted.  These  contests  were  the 
subject  of  much  discussion,  and  the  conduct  of  the  judges  was 
in  many  quarters  wrath  fully  assailed,  and  in  others  stoutly 
defended.  Denunciations  of  what  was  asserted  to  be  a  tyran- 
nical usurpation  of  authority  rang  throughout  the  land,  and 
many  men,  some  of  them  great  leaders,  declared  that  the 
power  of  the  judiciary  must  be  confined  within  narrower 
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limits.  The  strife  profoundly  agitated  the  public  mind,  and 
its  influence  was  felt  in  the  halls  of  the  conventions,  and  it 
led  to  a  limitation  upon  the  power  of  the  courts. 

It  is  always  proper  to  examine  the  history  of  the  country 
and  study  the  discussions  of  the  times  in  order  to  ascertain 
the  meaning  of  constitutional  provisions.  It  is,  indeed,  often 
necessary  to  do  so,  and  from  these  sources  light  is  oftentimes 
obtained  that  clears  away  obscurity  and  difficulty.  Cooley 
Const.  Lim.  81.  In  this  instance  history  supplies  material 
aid,  for  it  informs  us  that  there  was  a  reason  for  limiting  the 
power  of  the  judiciary  and  a  purpose  to  be  accomplished'  in 
doing  it. 

A  reason  urged  by  some  who  denied  the  power  asserted  by 
the  courts  was,  that  a  power  so  great  should  not  be  entrusted 
to  men  whose  terms  of  office  were  for  life,  as  in  the  earlier- 
years  of  the  Republic  were  the  terms  of  the  judges  of  the 
State  and  Federal  courts.  It  was  thought  by  many,  whether* 
justly  or  not  it  is  not  for  the  judiciary  to  decide,  that  it  w^as 
wiser  and  better  to  place  the  authority  of  determining  con- 
tests respecting  the  right  to  office  in  the  hands  of  those  offi- 
cers whose  terms  of  office  were  not  of  great  duration.  Ohio, 
Kentucky,  and  other  States  have  taken  the  entire  power  from 
the  courts  and  placed  it  in  si)ecial  tribunals.  Our  own  court 
has  recognized  the  general  principle  that  it  is  often  best  to 
entrust  high  power  to  officers  whose  terms  are  short. 

In  Brown  v.  Buzan,  supra,  it  was  said  :  "Thus,  to  what- 
ever extent  this  court  might  err,  in  denying  the  rightful  au- 
thority of  the  law-making  department,  we  would  chain  that 
authority,  for  a  long  period,  at  our  feet.  It  is  better  and 
safer,  therefore,  that  the  judiciary,  if  err  it  must,  should  not 
err  in  that  direction.  If  either  department  of  the  gov- 
ernment may  slightly  overstep  the  limits  of  its  constitutional 
powers,  it  should  be  that  one  whose  official  life  shall  soonest 
end.  It  has  the  least  motive  to  usurp  power  not  given,  and 
the  people  can  sooner  relieve  themselves  of  its  mistakes.^' 

This  reasoning  supplies  grounds  for  sustaining  the  policy 
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of  distributing  the  power  of  settling  contests  for  office;  for, 
if  that  power  is  lodged  in  the  Legislature,  the  people  can,  at 
short  and  often-recurring  intervals,  rebuke  where  rebuke  is 
needed,  and  approve  where  approval  is  merited. 

Another  reason  given  in  support  of  the  policy  of  placing 
contests  for  office  under  the  jurisdiction  of  special  tribunals 
is  thus  stated  by  the  highest  court  of  Kentucky  :  "The  very 
purpose  of  providing  these  boards  was  to  prevent  the  ordi- 
nary tribunals  of  justipe  from  being  harassed,  and  indeed 
overwhelmed  with  the  investigations,  and  involved  in  the  ex- 
citements to  which  these  cases  may  be  expected  to  give  rise." 
Newcum  v.  Kirtley,  13  B.  Mon.  515. 

This  argument  is  not  without  force.  The  wider  the  sepa- 
ration between  judicial  questions  and  political  ones  the  bet- 
ter, for  courts  should  be  kept,  if  possible,  entirely  beyond 
the  domain  of  political  controversies.  But,  this  is  aside  from 
our  path,  for  it  is  not  for  the  courts  to  judge  of  the  strength 
or  soundness  of  reasons  which  influenced  the  framers  of  the 
Constitution  to  enact  the  provisions  there  written ;  it  is  quite 
■enough  for  them  to  know  that  there  was  a  reason  and  a  pur- 
pose in  the  minds  of  the  men  who  wrought  the  Constitution 
•of  the  commonwealth. 

The  power  of  determining  who  is,  or  who  is  not,  rightfully 
•entitled  to  the  chief  executive  offices  of  the  State,  is,  indeed, 
a  very  high  one,  and  if  the  courts  have  that  power,  then,  as 
they  do  undoubtedly  have  it  over  all  other  offices,  except  the 
legislative,  they  would  have  control  over  all  offices  save  the 
legislative,  and  there  was,  therefore,  at  least  some  reason  to 
doubt  whether  it  was  wise  that  they  alone  should  wield  a 
power  of  such  great  magnitude.  It  is,  at  all  events,  very 
evident  that  the  makers  of  our  Constitution  deemed  it  wise 
to  limit  the  power  of  the  courts  by  investing  the  General  As- 
sembly with  authority  to  decide  all  contests  involving  the 
title  to  the  two  principal  executive  offices  of  the  State.  There 
certainly  are  plausible,  if  not  convincing,  reasons  for  a  dis- 
tribution of  the  high  power  of  determining  titles  to  office, 
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fiiuce,  as  has  been  shown,  if  it  is  left  wholly  in  the  courts, 
tliey  are  invested  with  the  highest  power  in  the  government, 
and  one  that  some  have  not  hesitated  to  affirm  is  autocratic. 
It  is,  indeed,  claiming  very  much  for  the  courts  to  assume 
that  they  possess  the  supreme  power  to  decide  all  contests  in- 
volving title?  to  office,  and  it  is  evident  that  the  framers  of 
the  Constitution,  regarding  it  as  better  to  divide  the  power 
and  limit  the  authority  of  the  courts,  placed  all  contests  for 
the  chief  executive  offices  under  the  jurisdiction  of  the  Leg- 
islature. 

If  it  was  not  intended  to  take  contests  involving  the  title 
to  the  executive  offices  from  the  judiciary,  there  would  have 
been  no  necessity  for  any  specific  provision  upon  the  subject, 
and  it  can  not  be  inferred  that  the  framers  of  so  solemn  an 
instrument  as  the  Constitution  have  done  a  vain  and  fruitless 
thing.  But  the  provision  is  in  the  Constitution,  and  it  is 
there  for  a  reason.  Because  it  was  deemed  wise  to  divide  the 
power  it  was  written :  "  Contested  elections  for  Governor 
or  Lieutenant-Governor  shall  be  determined  by  the  Gen- 
eral Assembly.^'  The  meaning  of  the  word  contested  is 
neither  doubtful  nor  obscure,  as  my  brother  Niblack  has 
shown,  and  as  any  one  may  see,  by  turning  to  the  works  of 
lexicographers.  We  are  to  interpret  the  Constitution  by  as- 
signing to  the  words  employed  their  usual  meaning.  Chief 
Justice  Marshall,  said :  "  The  enlightened  patriots  who 
framed  our  Constitution,  and  the  people  who  adopted  it, 
must  be  understood  to  have  employed  words  in  their  natural 
sense,  and  to  have  intended  what  they  have  said.^^  Gibbons  v. 
Ogdmy  9 Wheat.  1,  188.  Judge  Cooley  says:  "What  a 
court  is  to  do  is  to  declare  the  law  as  written.'^  Cooley 
Const.  Lim.  55. 

The  Constitution  vests  in  the  General  Assembly  sole  and 
supreme  jurisdiction  over  all  disputes,  controversies,  or  ques- 
tions, whatsoever  form  or  posture  they  may  assume,  arising 
out  of  a  contest  for  the  office  of  Governor  or  Lieutenant- 
VoL.  109.— 9 
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Governor.  The  authority  is  to  decide  all  phases  of  the  con- 
troversy, not  some  part  or  parcel  of  it.  This  is  the  plain 
import  of  the  language  employed,  neither  clouded  by  doubt 
nor  obscured  by  uncertainty.  It  is  a  settled  principle  that 
where  jurisdiction  of  a  subject  is  conferred  upon  any  tribunal 
it  has  jurisdiction  of  every  part  of  it,  and  of  every  question 
of  law  or  of  fact  that  can  possibly  arise  from  the  beginning 
to  the  end  of  the  controversy.  Once  jurisdiction  attaches,, 
it  exists  for  all  purposes,  all  questions  are  within  the  au- 
thority of  the  tribunal,  and  no  other  tribunal  in  the  world 
has  a  right  to  interfere  with  its  decision  except  where  thbre 
is  a  right  of  review  or  appeal.  The  rule  rests  on  a  solid 
foundation,  for,  if  one  tribunal  might  decide  one  part  of  & 
controversy  and  another  some  other  part,  there  would  be  a 
hopeless  confusion  that  no  power  could  clear  away,  and  a  dis- 
astrous conflict  that  no  tribunal  could  reconcile. 

If  it  were  conceded  that  the  power  to  hear  and  determine 
contests  involving  the  title  to  the  office  of  Lieutenant-Gov- 
ernor is  purely  a  judicial  power,  it  would  not  impair  the 
force  of  the  constitutional  provision  referred  to,  for  it  can 
not  be  doubted  that  the  people,  in  their  sovereign  capacity 
and  as  the  source  of  all  power,  may  invest  the  Legislature 
with  pure  judicial  power.  They  have,  indeed,  done  so  in 
more  instances  than  one.  It  is  a  mistake  to  assume  that  the 
Constitution  confers  power  upon  the  people,  for  the  people's 
power  is  primary,  original,  inherent,  and  supreme.  Constitu- 
tions limit,  but  they  do  not  create,  the  power  of  the  j>eople. 
The  constitution  is  the  creature,  not  the  creator,  of  the  peo- 
ple's power. 

In  many  instances  powers  of  a  judicial  nature  are  con- 
ferred upon  the  Legislature,  and  it  has  always  been  held  that 
where  such  a  power  is  conferred,  it  is  exclusive  and  supreme. 
No  other  tribunal  can  share  in  its  exercise,  nor  can  any  court 
control  it.  People  v.  Mahaney,  13  Mich.  481,  492 ;  State  v. 
Gilmore,  20  Kan.  551 ;  State  v.  Tomlinson,  20  Kan.  692 ;  Dal- 
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ton  V.  StatCy  43  Ohio  St.  652;  Smith  v.  Myei'Sy  antCy  p.  1,  and 
cases  cited. 

A  high  tribunal  has  been  established  by  the  Constitution 
for  the  trial  of  contests  involving  the  title  to  the  offices  of 
Governor  and  Lieutenant-Governor.  That  tribunal  has  all 
authority  over  the  subject  or  it  has  none.  It  is  not  possible 
to  assume  that  it  may  decide  some  questions,  but  not  all, 
without  contravening  the  long  established  rule  that  jurisdic- 
tion over  the  subject  is  jurisdiction  over  every  question  that 
can  arise.  The  high  tribunal  provided  by  the  Constitution 
is  the  special  one  to  which  all  questions  arising  in  a  dispute, 
contest  or  controversy,  involving  the  title  to  either  of  the 
executive  offices,  must  be  submitted.  Where  exclusive  au- 
thority is  vested  in  a  special  tribunal,  courts  have  no  juris- 
diction to  control,  supervise  or  review  its  decisions. 

In  Wright  v.  Fawcetty  42  Texas,  203,  it  was  said,  in  speak- 
ing of  judicial  power :  "  To  decide  the  result  of  an  election 
is  a  question  of  a  different  character,  *  part  of  the  process  of 
political  organization,  and  not  a  question  of  private  right.' 
Hulseman  v.  RemSy  41  Pa.  St.  Rep.  396,  and  see  Arberry  v. 
Beavers,  6  Texas,  469;  and  Baker  v.  Ohiaholniy  3  Texas, 
157;  Walker  v.  Tarrant  Oo,,  20  Texas,  16.  Where  the  law 
has  provided  a  mode  of  deciding  cases  of  contested  elections, 
designed  to  be  final,  the  courts  have  no  authority  to  adjudi- 
cate such  cases,  other  than  that  the  law  may  give  to  them. 
Batman  v.  MegowaUy  1  Met.  Ky.  533 ;  Grier  v.  Shackleford, 
3  Brevard,  491 ;  SkerretVs  Case,  2  Parsons,  509,  as  reported 
in  Brightly  Lead.  Cases  on  Elec.  320;  Ewing  y,  Filley,  43 
Pa.  St.. 389."  This  principle  is  again  asserted  in  Rogers  v. 
Johnsy  42  Texas,  339. 

It  was  decided  in  the  case  of  State  v.  Hai^mon,  31  Ohio 
St.  250,  that  "  The  authority  conferred  on  the  Senate  to  try 
contested  elections  is  not  judicial  power  within  the  meaning 
of*  *  the  Constitution."  In  State  y.  Marlow,  15  Ohio  St.  114, 
a  similar  principle  was  declared,  the  court  saying :  "  Juris- 
diction being  thus  specially  conferred  upon  other  tribunals. 
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and  the  mode  of  its  exercise  prescribed,  it  can  not  be  in- 
ferred that  it  was  intended  by  the  Constitution  to  be  differ- 
ently exercised  by  a  proceeding  in  quo  warranto,  as  at  common 
law,  or  by  the  Supreme  Court  and  district  courts,  under  a 
more  general  grant  of  jurisdiction  in  qtio  warranto.^' 

The  Constitution  of  Arkansas  contains  this  provision: 
"  Contested  elections  shall  likewise  be  determined  by  both 
Houses  of  the  General  Assembly  in  such  manner  as  is 
or  may  hereafter  be  prescribed  by  law."  And  the  Supreme 
Court  of  that  State  held  that  a  controversy  between  claim- 
ants to  the  office  of  Governor  must  be  determined  by  the 
Legislature,  the  court  saying :  "  Under  this  Constitution,  the 
determination  of  the  question  as  to  whether  a  person  exer- 
cising the  office  of  Governor  has  been  duly  elected  or  not,  is 
vested  exclusively  in  the  General  Assembly  of  the  Slate,  and 
neither  this  nor  any  other  State  court  has  jurisdiction  to  try  a 
suit  in  relation  to  such  contest,  be  the  mode  or  form  what  it 
may,  whether  at  the  suit  of  the  Attorney  General,  or  on  the  re- 
lation of  a  claimant  through  him,  or  by  an  individual  alone 
claiming  a  right  to  the  office.  Such  issue  should  be  made 
before  the  General  Assembly.  It  is  their  duty  to  decide, 
and  no  other  tribunal  can  determine  that  question."  State, 
ex  rcL,  v.  Baxter,  28  Ark.  129. 

Xo  contest,  controversy  or  dispute  respecting  the  right  to 
an  office  can  ever  be  determined  without  deciding  both  ques- 
tions of  law  and  fact.  Every  controversy  of  a  legal  nature 
involves  two  elements,  law  and  fact,  and  a  tribunal  having 
jurisdiction  over  the  subject  must,  of  necessity,  have  power 
to  decide  both  the  law  and  the  fact.  Without  this  power  no 
progress  could  be  made,  and  an  adjudication  would  he  im- 
possible. The  elements  of  law  and  fact  which  enter  into  all 
controversies  are  so  blended  and  interwoven  as  to  be  abso- 
lutely inseparable.  The  law  is  the  arbiter,  and  the  facts  in- 
voke its  powers.  Without  law  there  is  no  power  to  decide, 
for,  without  it,  there  would  be  no  rule  to  determine  the  force 
and  effect  of  the  facts.     On  principle,  it  is  plain  that  juris- 
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diction  to  hear  and  determine  involves  power  to  decide  all 
questions  of  law  and  fact.     But  authority  is  not  wanting. 

In  Batman  v.  3Iegowan,  supra,  it  was  said,  in  speaking  of 
a  special  tribunal,  that  "  Its  decisions  are  final  on  all  ques- 
tions of  both  law  and  fact,  which  may  be  involved  in  the  in- 
vestigation of  the  rights  of  the  claimants  to  the  office  in 
contest.'' 

Courts  unhesitatingly  decide  all  questions,  whether  of  law 
or  of  fact,  in  election  contests,  and,  surely,  what  the  courts 
may  do,  the  high  constitutional  tribunal,  composed  of  the 
law- makers  of  the  commonwealth,  must  do. 

It  is  not  necessary  to  go  through  the  cases,  for,  beginning 
with  Waldo  v.  Wallace,  12  Ind.  569,  it  has  been  the  uniform 
practice  to  decide  all  questions  of  law,  the  grave  as  well  as 
the  trifling,  which  the  contest  involves.  This  is  the  rule 
everywhere,  in  the  legislative  halls  and  in  the  courts.  One 
of  the  many  examples  where  Congress  decided  a  pure  ques- 
tion of  law  was  that  of  Gholson  and  Claibomey  decided  in 
1837,  where  the  question  was,  as  here,  the  right  to  hold  an 
election.  Contested  Election  Cases,  9.  Howard  v.  Cooper, 
is  another  illustration,  for,  in  that  case,  the  question  was  as  to 
the  validity  of  an  election.  Ibid,  275,  282.  In  the  case  of 
Grafflin,  of  Virginia,  the  question  was  purely  one  of  law, 
and  was  as  to  the  right  to  hold  an  election  at  the  time  Mr. 
Grafflin  claimed  to  have  been  elected.     Ibid,  464. 

Precedents,  however,  are  not  needed,  for  it  can  not  be  con- 
ceived that  power  to  determine  a  contest,  dispute,  or  contro- 
versy, means  nothing  more  than  authority  to  deterfnine  the 
fects. 

A  high  tribunal  has  been  designated  by  the  people  to  de- 
termine all  contests  for  the  office  of  Lieutenant-Governor; 
there  the  people  have  placed  that  great  power,  and  there  it 
must  rest  until  the  people  in  their  sovereign  capacity  shall 
change  their  Constitution. 

Filed  Feb.  23,  1887. 
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Individual  Opinion. 

ZoLLABS^  J. — When  the  questions  here  involved  are  ex- 
amined^ it  is  not  at  all  surprising  that  the  honorable  gentle- 
men, parties  to  this  litigation,  have  honestly  differed  as  to 
their  rights,  and  the  proper  method  of  having  those  rights 
settled.  Nor  is  it  at  all  strange  that  their  able  and  learned 
counsel  have  also  differed,  both  as  to  the  rights  and  the 
forum  in  which  those  rights  are  to  be  ascertained  and  settled. 

The  novelty  and  importance  of  the  questions  involved,  and 
the  want  of  entire  harmony  upon  each  proposition,  have  seemed 
to  render  it  proper  for  different  members  of  the  court  to  sub- 
mit their  individual  views  upon  some  of  the  questions  about 
which  there  is  a  difference  of  opinion. 

At  the  bottom  of  the  controversy,  is  the  controlling  ques- 
tion, as  to  whether  or  not  the  election  for  Lieutenant-Grover- 
nor  in  November  last  was  authorized  by  the  Constitution  and 
statutes  of  the  State.  Upon  that  question  the  relator.  Smith, 
seeks  a  decision  by  the  court. 

That  question,  on  the  other  hand,  the  respondent,  Robert- 
son, claims  the  court  can  not  decide^  because  it  has  not  juris- 
diction so  to  do : 

First  Because  it  has  no  jurisdiction  over  the  subject-mat- 
ter of  the  controversy ;  and, 

Second.   Because  it  has  no  jurisdiction  over  his  person. 

We  are  thus  met,  in  limine,  with  the  question  of  jurisdic- 
tion. 

Jurisdiction  is  not  a  question  of  propriety,  policy  or  choice, 
but  one  of  power.  Jurisdiction  is  the  power  to  decide.  When 
the  question  is  made,  the  court  must  first  examine  and  de- 
termine whether  or  not  it  has  jurisdiction.  When  it  is  ascer- 
tained that  it  has  not,  both  the  power  and  the  duty  of  the 
court  are  at  an  end. 

When  a  question  is  before  a  court  for  decision,  it  is  its 
duty,  without  hope  of  commendation  or  fear  of  censure,  to 
decide  it.     And  when  a  court  has  once  determined  that  it  has 
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not  jurisdiction  to  decide  and  adjudicate,  it  should  have  the 
courage,  without  hope  of  commendation  or  the  fear  of  censure, 
to  say  so,  and  to  refrain  from  the  expression  of  an  opinion 
that  will  be  a  mere  dictum,  and  from  making  an  adjudication 
that  will  bind  no  one. 

An  opinion,  or  an  adjudication,  without  jurisdiction,  is  a 
mere  brutumfulTnen,  not  only  not  binding  on  the  parties  to 
the  suit,  but  which  the  humblest  citizen  of  the  State  may  dis- 
regard with  impunity. 

Such  adjudications  might  well  tend  to  destroy  that  confi- 
dence which,  it  is  to  be  hoped,  the  people  have  in  the  con- 
servatism and  integrity  of  the  courts. 

The  courts  are  the  great  conservators  of  organized  society. 
If,  by  decisions  extra-judicial,  or  by  thoughtless,  biased. and 
unjust  criticism,  the  people  shall  utterly  lose  confidence  in 
them,  then,  indeed,  shall  we  be  at  the  beginning  of  the  end, 
when  anarchy  shall  take  the  place  of  order. 

The  question  of  jurisdiction,  as  made  here,  is  two-fold.  As 
I  have  said,  it  is  insisted  by  the  respondent,  Robertson,  that 
the  Marion  Circuit  Court  had  not,  and,  hence,  this  court  has 
not,  jurisdiction  over  his  person,  he  being  a  resident  of  Allen 
county.  That  he  was  and  is  a  resident  of  Allen  county,  and 
not  of  Marion  county,  is  admitted  on  all  hands. 

After  a  careful  examination  of  the  question,  we  all  agree, 
that  by  reason  of  his  not  being  a  resident  of  Marion  county, 
the  Marion  Circuit  Court  did  not  have  jurisdiction  over  his 
person. 

Upon  that  branch  of  the  case  I  agree  fully  with  what  is 
said  by  Elliott,  C.  J. 

The  respondent,  Robertson,  might  have  waived  the  point 
of  the  want  of  jurisdiction  over  his  person.  He  did  not  do 
so.  On  the  contrary,  he  insisted,  and  still  insists,  upon  the 
objection.  The  courts  can  not  compel  such  a  waiver.  We 
have  no  reason  to  assume,  or  presume,  that  he  will,  in  any 
>event,  change  his  attitude  in  that  regard. 

The  novel  and  difficult  branch  of  the  question  of  jurisdic- 
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tion,  which  is  before  us  for  decision,  is,  as  to  whether  or  not 
the  court  had,  or  has,  jurisdiction  over  the  subject-matter;  in 
other  words,  whether  the  court  had,  or  has,  the  power  to  de- 
cide in  this  case,  and  as  between  the  parties  here  litigant,  the 
legality  and  constitutionality  of  the  election  for  Lieutenant- 
Governor  in  November  last.  That  question  has  challenged 
the  greatest  research,  and  the  best  thought  of  each  one  of  us. 

I  agree  with  Judges  Niblack  and  Elliott,  that  in  this 
case,  the  court  has  not  jurisdiction  of  the  subject-matter.  I 
do  not,  however,  agree  with  all  of  the  reasoning  by  which 
they  reach  that  conclusion. 

Upon  that  question,  the  arguments  of  counsel  have  taken 
a  wide  range,  involving  the  structure  of  the  State  govern- 
ment, and  the  checks  and  balances,  as  established  by  the 
Constitution.  It  is  argued  on  the  one  hand,  that  an  adjudi- 
cation by  the  courts  of  the  questions  here  involved,  would 
be  an  unwarranted  interference  with,  and  an  unwarranted  in- 
fringement upon,  the  duties,  functions  and  prerogatives  of 
the  legislative  department  of  the  government,  by  the  judicial 
department. 

As  applied,  simply,  to  the  judicial  and  legislative  depart- 
ments of  the  government,  as  such,  the  argument,  in  my  judg- 
ment, is  not  sound. 

Article  3  of  the  Constitution,  R.  S.  1881,  section  96,  is  as 
follows:  "The  powers  of  the  government  are  divided  into, 
three  separate  departments ;  the  legislative,  the  executive,  in- 
cluding the  administrative,  and  the  judicial;  and  no  person 
charged  with  official  duties  under  one  of  these  department** 
shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  Constitution  expressly  provided." 

By  section  16,  of  article  4,  of  the  Constitution,  R.  S.  1881, 
section  112,  it  is  ordained,  that  each  House  of  the  General 
Assembly  shall  have  all  the  powers  necessary  for  a  branch 
of  the  legislative  department  of  a  free  and  independent  State. 
The  primary  object,  and  the  proper  function  of  the  legisla- 
tive department  of  the  government,  as  such,  is  not  to  settle 
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controversies  between  citizens,  nor  to  adjudicate  upon  tlieir 
rights,  whether  those  rights  relate  to  private  property  or 
public  office. 

The  primary  object  of  the  department,  and  its  proper  func- 
tion, is  to  determine  upon  policy,  and  to  carry  that  policy, 
by  legislation,  into  laws.  In  distinguishing  between  judicial 
and  legislative  acts,  the  United  States  Supreme  Court  in  the 
SinMng-Fund  Gases,  99  U.  S.  700,  761,  said :  "  The  one  de- 
termines what  the  law  is,  and  what  the  rights  of  parties 
are,  with  reference  to  transactions  already  had;  the  other 
prescribes  what  the  law  shall  be  in  future  cases  arising  un- 
der it/'  So,  in  the  case  of  Wayman  v.  Southard,  10  Wheat.  1, 
46,  Chief  Justice  Makshall.  said :  "  The  difference  between 
the  departments  undoubtedly  is,  that  the  legislature  makes 
the  executive  executes,  and  the  judiciary  construes  the  law.'' 

In  speaking  of  the  difference  between  a  judicial  and  legis- 
lative act,  the  Supreme  Court  of  Tennessee,  in  the  case  of 
Maybe  v.  Baxter,  11  Heisk.  682,  690,  said :  "The  one  is  a 
determination  of  what  the  existing  law  is  in  relation  to  some 
existing  thing  already  done  or  happened,  while  the  other  is  a 
pre-determination  of  what  the  law  shall  be  for  the  regula- 
tion of  all  future  cases  falling  under  its  provisions." 

As  a  member  of,  and  in  the  convention  which  framed  our 
Constitution,  Judge  Biddle  said :  "  What  is  the  legislative 
power?  It  is  that  power  by  and  through  which  a  State 
makes  it  laws.  *  *  *  The  General  Assembly  has  no 
other  duty  or  power  than  to  make  laws.  After  a  law  has 
been  enacted  this  department  has  no  further  power  over  the 
subject.     It  can  neither  adjudge  the  law  nor  execute  it." 

So  far  as  the  legislative  department  settles,  or  may  settle 
the  State  policy,  it  may  properly  be  called  the  political 
department  of  the  government. 

The  question  upon  which  the  relator,  Smith,  here  seeks  an 
adjudication,  however,  very  clearly,  is  neither  a  political  nor 
a  legislative  question.  It  is  not  what  ought  to  be  done  as  a 
matter  of  State  policy,  nor  what  manner  of  laws  ought  to  ba 
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passed  for  future  eases,  or  as  a  rule  of  future  action.  It  is 
purely  a  judicial  question,  involving  the  proper  construction 
of  the  Constitution  and  the  laws  already  in  existence,  upon  the 
question  of  the  term  and  the  election  of  a  Lieutenant-Gov- 
ernor. It  is,  therefore,  not  a  question  that  belongs  to  the 
legislative  or  political  department  of  the  government  as  such. 

If  the  Legislature  has  authority,  either  concurrent  or  ex- 
clusive, to  decide  the  question,  it  is  not  because  it  is  in  the 
legislative  department  of  the  government,  but  because  pro- 
visions of  the  Constitution,  and  statutes  enacted  in  pursuance 
thereof,  other  than  I  have  yet  referred  to,  clothe  that  body 
with  the  extraordinary  power,  which  is  neither  legislative 
nor  political,  but  judicial.  As  we  have  seen,  one  of  the 
co-ordinate  branches  of  the  government  is  the  judicial. 

It  is  ordained  by  section  1,  of  article  7,  of  the  Constitu- 
tion, R.  S.  1881,  section  161,  that  "The  judicial  power  of 
the  State  shall  be  vested  in  a  Supreme  Court,  in  circuit 
courts,  and  in  such  other  courts  as  the  General  Assembly 
mav  establish.^' 

This  is  a  general  grant  of  all  judicial  power  to  the  judicial 
department  of  the  government,  to  the  exclusion  of  the  other 
departments,  and  with  appropriate  legislation  in  pursuance  of 
the  grant,  carries  into  the  courts  for  final  adjudication  all 
judicial  questions,  unless  there  are  other  constitutional  pro- 
visions lodging  judicial  power,  in  certain  cases,  elsewhere. 

The  Constitution  is  the  people's ;  they  made  it,  and  they 
are  sovereign.  They  had  the  right  to  lodge  the  judicial  power 
of  the  government,  which  they  established,  wherever  they 
saw  fit.  And  if  we  shall  find  that  from  th^  general  grant 
of  judicial  power  to  the  judicial  department,  they  have,  by 
the  same  Constitution,  carved  out  a  certain  portion  as  to 
certain  cases,  and  lodged  it  elsewhere,  there  is  no  choice  for 
the  courts  but  to  respect  and  to  give  force  and  effect  to  what 
they  have  done,  whatever  may  have  been  the  preconceived 
notion  of  the  individual  judges  as  to  the  existence  or  the 
propriety  of  such  special  grant. 


NOVEMBER  TERM,  1886.  139 

Robertson  r.  The  State,  ex  rel.  Smith. 

Section  4,  of  article  5,  of  the  CoDstitution,  provides  that 
•*'  The  returns  of  every  election  for  Governor  and  Lieutenant- 
"Governor  shall  be  sealed  up  and  transmitted  to  the  seat  of 
^vernment,  directed  to  the  Speaker  of  the  House  of  Repre- 
sentatives^ who  shall  open  and  publish  them  in  the  presence 
of  both  Houses  of  the  General  Assembly." 

Section  5,  of  the  same  article,  provides  that  "  The  persons, 
respectively,  having  the  highest  number  of  votes  for  Gover- 
nor and  Lieutenant-Governor  shall  be  elected ;  but  in  case 
two  or  more  persons  shall  have  an  equal,  and  the  highest, 
number  of  votes  for  either  office,  the  General  Assembly  shall, 
by  joint  vote,  forthwith  proceed  to  elect  one  of  the  said  per- 
sons Governor  or  Lieutenant-Governor,  as  the  case  may  be." 

Section  5521  of  the  statutes,  R.  S.  1881,  provides  that  the 
Governor  and  Lieutenant-Governor  shall  each  take  an  oath 
of  office  in  the  presence  of  both  Houses  of  the  General  As- 
sembly in  convention,  and  that  the  same  shall  be  entered  upon 
the  journals  thereof. 

The  two  Houses  thus  canvass  the  votes  for  Governor  and 
Lieutenant-Governor,  not  because  they  constitute  the  legis- 
lative department  of  the  government,  nor  because  the  duties 
are  legislative,  but  because  the  Constitution  imposes  the  duty, 
and  clothes  them  with  the  power  in  the  way  of  a  special 
^rant. 

In  my  judgment,  by  the  Constitution,  the  two  Houses  are 
constituted  a  special  tribunal,  in  the  nature  of  a  board  of 
canvassers,  to  open  and  publish  the  returns  of  the  votes  for 
Governor  and  Lieutenant-Governor. 

And  I  do  not  think  that  the  grant  is  any  broader,  simply 
because  it  is  to  the  two  Houses.  I  think  that  in  the  same 
words,  the  grant  would  have  carried  with  it  just  as  much  au- 
thority had  it  been  to  the  State  officers,  constituting  them  a 
special  tribunal  to  canvass  the  votes  for  Governor  and  Lieu- 
tenant-Governor, and  to  make  a  record  of  the  result.  Would 
^uch  a  grant  constitute  the  State  officers  a  judicial  tribunal, 
in  such  a  sense  as  that  their  determination  upon  the  returns 
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before  them  would  be  conclusive  as  to  the  validity  of  the 
election,  and  as  to  the  election  of  the  persons  declared  elected 
Governor  or  Lieutenant-Governor  ? 

It  is  not  the  publishing  of  the  votes  by  the  Speaker  of  the 
House,  nor  his  declaration  of  the  result,  that  makes  the  per- 
sons voted  for  Governor  or  Lieutenant-Governor,  but  the 
number  of  votes  received.     So  the  Constitution  declares. 

Does  the  grant  of  power  to  the  two  Houses  to  publish  the 
returns  and  declare  the  result,  constitute  them  a  judicial  tri- 
bunal in  such  a  sense  as  that  their  determination,  and  decla- 
ration upon  the  returns  before  them,  are  conclusive  as  to  the 
validity  of  the  election,  and  as  to  the  election  of  the  persons 
declared  to  be  elected  ?  I  think  not.  I  think  that  the  action 
of  the  two  Houses  in  publishing  the  returns,  and  in  declar- 
ing the  results,  is  purely  ministerial.  They  declare  the  re- 
sult upon  the  returns  before  them,  but  back  of  that,  there 
may  be  a  sufficient  number  of  illegal  votes  to  change  the  re- 
sult, and  the  majority  candidate  may  be  ineligible.  No  au- 
thority seems  to  be  given  to  the  two  Houses,  when  thus  in 
joint  convention,  to  summon  the  interested  parties  before 
them,  to  send  for,  or  to  examine  witnesses  as  to  the  ille- 
gality of  votes,  or  as  to  the  ineligibility  of  the  persons  voted 
for. 

In  the  State  of  Wisconsin,  the  Attorney  General,  the  Sec- 
retary of  State,  and  the  State  Treasurer  were  by  statute 
constituted  a  board  of  State  canvassers.  As  such  board, 
they  had  the  authority,  and  it  was  made  their  duty,  " '  upon 
the  certified  statements  of  elections,  made  by  the  board  of 
county  canvassers,  to  examine  and  make  a  statement  of  the 
whole  number  of  votes  given  at  any  such  election  for  the 
offices  of  Governor,  Lieutenant-Governor,  Secretary  of 
State,*  etc.,  *  *  to  certify  such  statements  to  be  correct, 
and  ^  thereupon  ^  to  determine  the  result." 

It  was  held  by  the  Supreme  Court  of  that  State,  that  the 
duties  were  not  judicial,  but  purely  ministerial.  Attorneys 
General,  ex  reL,  v.  BarstoWy  4  Wis.  567  (781).     In  that  case^ 
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the  proceeding  was  an  information  in  the  nature  of  quo  war- 
rantOy  to  oust  from  the  oiBce  a  person  who  was  claiming  to 
be  Governor  by  virtue  of  an  election,  and  who  had  been 
declared  elected  by  the  board  of  Stat«  canvassers. 

It  was  contended  by  Mr.  Carpenter,  with  great  ability, 
learning  and  research,  that  the  suit  could  not  be  maintained : 
Fir&t.  Because  the  determination  of  the  board  of  State  can- 
vassers was  final ;  and,  Second.  Because  it  would  be  an  un- 
warranted interference  with  the  executive  department  by  the 
judicial  department  of  the  government. 

The  argument  was  answered  by  the  court's  holding,  that 
the  board  was  not  a  judicial  tribunal,  and  that  the  proceed- 
ing was  not  to  affect  the  executive  department,  but  to  oust 
a  person  who  had  wrongfully  intruded  into  the  office  of  the 
Chief  Executive.  See  the  comments  of  Coolev  on  that  case. 
Cooley  Const.  Lim.  (5th  ed.)  624.  See  to  the  same  effect, 
also,  jyickey  v.  Reed,  78  III.  261 ;  Gasa  v.  Statey  ex  reL,  34 
Ind.  425. 

Clearly,  a  proceeding  by  information  against  a  usurper 
into  an  executive  office,  is  not  an  encroachment  upon  the 
executive  department  of  the  government. 

It  has  been  frequently  held  by  this  court,  that  the  judi- 
ciary may  control  executive  action  as  to  matters  purely  min- 
isterial. Governor  v.  Nelson,  6  Ind.  496 ;  Biddle  v.  Willard, 
10  Ind.  62;  Baker  v.  Kirk,  33  Ind.  517;  Gray  v.  State, 
ex  ret.,  72  Ind.  567  (577). 

And  yet  this  court  has  steadily  maintained  the  indepen- 
dence of  the  co-ordinate  departments  of  government,  refus- 
ing to  yield  its  jurisdiction,  and  refusing  to  exercise  functions 
belonging  to  the  legislative  or  executive  departments.  La- 
fayette, etc.,  R.  R.  Co.  V.  Geiger,  34  Ind.  185  (196);  Butler 
V.  State,  97  Ind.  373;  Johnson  v.  Board,  etc.,  107  Ind.  15 
(24),  and  cases  there  cited;  Columbus,  etc.,  R.  W.  Co.  v. 
Board,  etc.,  65  Ind.  427 ;  Shoultz  v.  McPheeters,  79  Ind.  373. 

The  record  of  the  canvass  by  the  two  Houses,  of  the  dec- 
laration of  the  result,  and  of  the  oath,  is  doubtless  prima 
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facie  evidence  of  the  election  of  the  persons  declared  to  be 
elected  Governor  or  Lieutenant-Governor,  just  as  the  certifi- 
cate of  election,  and  the  commission  issued  to  other  officers, 
are  prima  facie  evidence  of  their  election. 

In  a  collateral  proceeding,  such  record  is,  doubtless,  con- 
clusive evidence  of  the  election,  but  it  is  not  conclusive  in  a 
direct  proceeding,  authorized  by  the  Constitution  and  laws; 
and  especially  is  it  not  conclusive,  as  to  whether  or  not  there 
was  a  valid  election  under  the  Constitution  and  laws.  As  to 
the  force  of  decisions  by  boards  of  canvassers,  and  of  certifi- 
cates of  election  and  commissions,  see  Cooley  Const.  Lim. 
(2d  ed.)  623 ;  State,  ex  reL,  v.  Shay,  101  Ind.  36 ;  (yPerrall 
V.  Colby,  2  Minn.  180 ;  Prince  v.  Skillin,  71  Maine,  361  (36 
Am.  R.  325). 

If  the  Constitution  contained  no  provision  upon  the  sub- 
ject under  discussion,  other  than  those  so  far  examined,  I  am 
satisfied  that  a  claimant  for  the  office  of  Governor  or  Lieu- 
tenant-Governor would  have  a  right,  under  existing  statutes^ 
to  go  into  the  courts  and  contest  the  validity  of  the  election 
of  the  person  declared  elected  by  the  two  Houses.  And  es- 
pecially am  I  satisfied  that  the  law»officers  of  the  State,  mov- 
ing in  behalf  of  the  people,  would  have  such  a  right.  McCrary 
Elections  (2d  ed),  section  264. 

Each  House  is  the  judge,  and  the  exclusive  judge,  of  the 
election  and  qualifications  of  its  members.  That  right  they 
get  partially  from  the  Constitution,  and  jjartially  from  the 
usages  and  laws  of  parliamentary  bodies.  But  the  right  thus 
acquired  has  no  application  to  the  Lieutenant-Governor, 
because  he  is  not  a  member  of  either  House. 

The  Constitution  assigns  to  him  certain  duties,  as  Presi- 
dent of  the  Senate,  but  that  does  not  make  him  a  Senator, 
or  a  member  of  that  body,  in  such  sense  as  that  the  Senate 
may  pass  upon  his  election  and  qualification  as  a  member. 
See  Winter  v.  Thistlewood,  101  111.  450. 

There  is,  however,  another  provision  of  the  Constitution, 
which,  in  my  judgment,  enlightened  by  much  research,  and 
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the  best  thought  I  have  been  able  to  give  to  the  subject,  is 
controlling  and  conclusive  against  the  right  of  the  relator, 
Smithy  to  maintain  this  action. 

The  conclusion  which  I  have  been  constrained  to  reach,  I 
may  say,  is  not  in  accord  with  my  first  impressions.  The 
provision  of  the  Constitution  to  which  I  refer  is  section  6,  of 
article  6,  R.  S.  1881,  section  132,  and  is  as  follows:  "Con- 
tested elections  for  Governor  or  Lieutenant-Governor  shall 
be  determined  bv  the  General  Assembly,  in  such  manner  as^ 
may  be  prescribed  by  law." 

That  section,  without  doubt  in  my  mind,  invests  the  Gen- 
eral Assembly  with  judicial  power  to  hear  and  determine 
contested  elections  for  Governor  and  Lieutenant-Governor, 
and  to  the  extent,  and  no  further,  that  such  powers  are 
thereby  granted,  they  diminish  the  general  grant  of  judicial 
powers  to  the  judicial  department  proper. 

The  clause,  "  in  such  manner  as  may  be  prescribed  by  law," 
had  no  reference  to  the  grant  of  power.  It  neither  enlarges 
nor  lessens  the  grant.  It  has  reference  only  to  the  manner 
or  mode  of  executing  the  powers  granted.  The  power  thus 
granted  to  the  General  Assembly  can  not  be  augmented  or 
abridged  by  legislation,  nor  by  a  failure  of  legislation.  The 
statute  provides,  that  the  election  of  any  person  declared 
elected  by  popular  vote  to  a  State  office,  may  be  contested 
bv  any  elector  who  was  entitled  to  vote  for  such  person. 

It  also  provides,  that  such  contest  shall  be  tried  before  a 
committee  of  seven,  chosen  from  each  House  of  the  General 
Assembly ;  that  the  committee  shall  report  their  judgment  in 
the  premises  to  both  branches  of  the  General  Assembly ;  that 
it  shall  be  entered  on  the  journals  of  the  respective  Houses, 
and  shall  be  conclusive.     R.  S.  1881,  section  4746,  et  seq. 

Section  4756,  of  the  statutes,  specifies  certain  causes  as 
grounds  of  contest.  That  the  election  was  without  consti- 
tutional and  statutory  authority,  is  not  specified  as  one  of  such 
causes.  If,  however,  in  the  case  before  us,  the  election  for 
Lieutenant-Governor  in  November  last  was  without  consii- 
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-tutional  authority,  the  respondent,  Robertson,  has  no  right 
to  the  office. 

The  infirmity  in  his  title  to  the  office,  in  such  case,  would 
arise  out  of  the  invalidity  of  the  election.  And  as  such  in- 
validity, if  it  exists,  is  to  be  determined  by  an  examination 
of  the  Constitution  and  the  statutes,  I  think  it  might  be 
assigned  as  a  cause  of  contest,  although  it  is  not  specifically 
named  in  the  above  section  of  the  statute  as  such  cause.  But 
as  said  by  Niblack,  J.,  to  concede  that  the  invalidity  of  the 
election  is  not  specified  in  the  statute  as  a  cause  of  contest, 
and  that  to  be  made  available  it  must  be  there  specified, 
would  not  change  the  matter. 

The  Constitution  creates  the  General  Assembly  the  exclu- 
sive tribunal  for  the  determination  of  contested  elections  for 
Governor  and  Lieutenant-Governor.  It  remains  such  ex- 
clusive tribunal,  whatever  be  the  character  of  the  legislation 
as  to  causes  and  mode  of  procedure,  or  whether  there  is  any 
legislation  at  all  upon  the  subject.  The  jurisdiction  of  that 
tribunal,  being  established  by  the  Constitution,  can  not,  as  I 
have  said,  be  changed  by  legislative  enactment. 

The  statute,  as  we  have  seen,  establishes  the  General  As- 
sembly a  tribunal  for  the  trial  and  determination  of  contested 
elections  for  other  State  offices.  The  jurisdiction  to  try  con- 
tested elections  for  such  other  offices,  being  conferred  by 
statute,  may  be  limited  by  the  statutes  which  confer  it,  or  by 
other  statutes.  As  to  such  contests,  the  statutes  may  confer 
upon  the  courts  concurrent  jurisdiction  in  a  like  or  different 
mode  of  procedure.  That,  as  we  shall  see,  has  been  done  in 
this  State. 

It  is  argued  by  counsel,  that  the  case  before  us,  instituted 
by  the  relator,  Smith,  is  not  a  case  of  contested  election,  nor 
in  the  nature  of  such  a  proceeding.  Clearly,  this  is  a  con- 
test over  an  office.  The  relator  asserts  his  rights  as  Presi- 
dent of  the  Senate,  and  seeks  to  have  those  rights  settled  in 
this  contest  with  the  respondent.  He  asserts  that  the  re- 
spondent was  elected  Lieutenant-Governor  at  a  general  elec- 
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tion  in  November,  but  is  not  Lieutenant-Governor,  because 
that  election  was  without  authority.  His  success,  upon  his 
tlieory,  depends  upon  the  question  as  to  whether  or  not  that 
election  was  valid  or  invalid.  The  respondent,  as  stated  in 
the  complaint,  claims  that  by  virtue  of  that  election,  he  is 
Lieutenant-Governor,  and,  as  such,  entitled  to  preside  over 
the  Senate.  That  claim  the  relator  contests,  or,  to  use  the  defi- 
nition of  the  word  "contest,"  that  claim  he  "calls  in  ques- 
tion," "contends  against,"  "controverts,"  "disputes,"  "op- 
poses," '*  resists,"  and  seeks  to  "  litigate  "  in  this  proceeding. 
He  is  "calling  in  question,"  " contending  against,"  "contro- 
verting," "disputing,"  "resisting,"  "contesting"  the  elec- 
tion of  the  respondent  to  the  office  of  Lieutenant-Governor. 

To  say  that  the  election  through  which  the  respondent 
claims  was  without  authority,  that  for  that  reason  there  was 
no  election,  in  the  eye  of  the  law,  and  that,  therefore,  the 
relator  is  not  contesting,  or  seeking  to  contest  an  election, 
will  not  do.  Whether  or  not  there  was  a  valid  election,  is 
the  very  question  in  contest.  The  relator's  complaint  shows 
that  the  respondent  is  claiming  to  have  been  elected  Lieuten- 
ant-Governor at  the  last  general  State  election;  that  that 
election  was  in  all  regards  conducted  according  to  the  forms 
of  law,  and  that  the  respondent  received  a  majority  of  the 
votes  cast  for  Lieutenant-Governor.  His  election  to  the 
office,  however,  is  disputed,  contested,  on  the  ground  that  the 
election  for  Lieutenant-Governor  was  without  authority — in 
violation  of  the  Constitution. 

An  examination  of  the  statutes  under  which  this  proceed- 
ing was  instituted,  will  show  that  the  proceeding  is,  and  must 
be,  a  contest  for  an  office,  and,  when  an  election  is  in- 
volved, a  contest  of  that  election.  So  far  as  material  here, 
that  statute  is  as  follows : 

Section  1131,  R.  S.  1881.  "An  information  mav  be  filed 
against  any  person  *  *  in  the  following  cases  :  First.  When 
any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
Vol.  109.— 10 
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exercise  any  public  office  or  any  franchise  within  this  State^ 
or  any  office  in  any  corporation  created  by  the  authority  of 
this  State." 

Section  1132.  "  The  information  maybe  filed  by  the  pros- 
ecuting attorney  in  the  circuit  court  of  the  proper  county, 
upon  his  own  relation,  whenever  he  shall  deem  it  his  duty  to 
do  so,  or  shall  be  directed  by  the  court  or  other  competent 
authority,  or  by  any  other  person  on  his  own  relation,  when- 
ever he  claims  an  interest  in  the  office^  franchise,  or  corporation 
which  is  the  subject  of  the  information." 

Section  1134.  "Whenever  an  information  shall  be  filed 
against  a  person  for  usurping  an  office,  by  the  prosecuting 
attorney,  he  shall  also  set  forth  therein  the  name  of  the  per- 
son rightfully  entitled  to  the  office,  with  an  averment  of  his 
right  thereto ;  and  when  filed  by  any  other  person,  he  shall 
show  his  interest  in  the  matter ;  and  he  may  claim  the  dam- 
ages he  has  sustained." 

Section  1136.  "In  every  case  contesting  the  right  to  an 
o/^ce, judgment  shall  be  rendered  upon  i\\Qrights  of  the  parties 
and  for  damages  the  relator  may  show  himself  entitled  to,  if 
any,"  etc. 

Section  1137.  "  If  judgment  be  rendered  in  favor  of  the 
relator,  he  shall  proceed  to  exercise  the  functions  of  the  office, 
after  he  has  been  qualified  as  required  by  law;  and  the  court 
shall  order  the  defendant  to  deliver  over  all  the  books,"  etc. 

Section  1141.  "  Whenever  any  person  shall  be  found  guilty 
of  any  usurpation  of,  or  intrusion  into,  or  unlawfully  exer- 
cising any  office  *  *  within  this  State,  *  *  *  the  c6urt  shall 
give  judgment  of  ouster  against  the  defendant,  and  exclude 
him  from  the  office,"  et<;. 

Section  1144.  "  When  an  information  is  filed  by  the  pros- 
ecuting attorney,  he  shall  not  be  liable  for  costs ;  but  when 
it' is  filed  upon  the  relation  of  a  private  person,  he  shall  be 
liable  for  costs,  unless  the  same  are  adjudged  against  the 
defendant."  " 

There  are  no  italics  in  the  above  statutes,  as  printed  ;  they 
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are  used  here  to  direct  attention  to  certain  portions  which  I 
regard  as  important  in  this  case. 

Under  that  statute^  when  any  person  shall  intrude,  etc., 
into  a  public  office,  an  information  may  be  filed  by  the  pros- 
ecuting attorney  upon  his  own  relation,  or  by  any  other  per- 
son, "  whenever  he  claims  an  interest  in  the  office."  He  must 
show  his  interest  in  the  office.  "  In  every  case  contesting 
the  right  to  an  office,"  judgment  shall  be  rendered  "  upon  the 
rights  of  the  parties."  "  If  judgment  be  rendered  in  favor  of 
the  relator,  he  shall  proceed  to  exercise  the  functions  of  the 
office." 

Other  statutes  provide  for  contesting  elections  for  county, 
township  and  city  offices.  In  some  instances,  special  tribu- 
nals are  created.  These  statutes  also  prescribe  a  mode  of 
procedure.     R.  S.  1881,  section  4758,  et  acq. 

The  tribunals  thus  created,  as  well  as  the  tribunal  for  the 
determination  of  contests  in  the  case  of  State  offices,  other 
than  Governor  and  Lieutenant-Governor,  are  statutory,  and, 
as  I  have  said,  the  authority  which  created  them  may  give  the 
courts  concurrent  jurisdiction. 

It  has  often  been  contended  in  this  State,  that  the  special 
and  statutory  tribunals  for  the  determination  of  contested 
elections  have  exclusive  jurisdiction,  and  that  such  contests 
can  not  be  determined  in  a  proceeding  by  information.  The 
contention  has  always  been  disregarded,  and  it  has  been  held 
that  the  election  of  all  officers  (except  for  Governor  and  Lieu- 
tenant-Governor, as  to  which  there  has  been  no  adjudication) 
may  be  contested  and  determined  in  a  proceeding  by  infor- 
mation. Those  holdings  were  rested  upon  the  ground  that 
the  tribunals  for  the  trial  of  such  contests  were  statutory,  and 
not  constitutional,  such  as  the  tribunal  established  by  the 
Constitution  for  the  determination  of  contested  elections  for 
Governor  and  Lieutenant-Governor. 

It  has  uniformly  been  held,  too,  that  in  order  that  a  pri- 
vate person  may  prosecute  a  proceeding  by  information,  he 
must  show  that  he  has  an  interest  in  the  office.     When  he 
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has  shown  this,  he  may,  in  that  proceeding,  contest  the  elec- 
tion of  the  adverse  claimant,  if  he  claims  through  an  elec- 
tion. And  when  the  claim  of  the  adverse  claimant  is,  that 
he  is  entitled  to  the  oflSce  by  virtue  of  an  election,  the  con- 
test waged  by  the  relator,  although  in  the  form  of  a  pro- 
ceeding by  information,  is,  in  every  practical  sense  of  the 
term,  a  contest  of  an  election.  The  election  relied  upon  by 
the  adversary  in  such  case,  is  contested,  and  for  all  practical 
purposes,  the  proceeding  is  one  of  contested  election.  See 
State,  ex  rel.y  v.  8hayy  101  Ind.  36,  and  cases  there  cited; 
State,  ex  rel.,  v.  Adams,  65  Ind.  393. 

In  the  case  last  above,  it  was  said :  "  This  court  has  fre- 
quently held  that  the  right  to  an  office  may  be  contested  by 
an  information,  during  the  time  the  statute  for  contesting 
elections  was  in  force."  See,  also,  Reynolds  v.  Stale,  ex 
rel.,  61  Ind.  392;  Staie,  ex  rd,,  v.  Oallagher,  81  Ind.  558; 
Elam  V.  Staie,  ex  rd.,  75  Ind.  518;  Gass  v.  Staie,  ex  rel.,  34 
Ind.  425. 

It  is  not  necessary  to  a  contested  election  that  both  parties 
shall  have  been  voted  for  at  the  election.  Any  citizen  qual- 
ified to  vote  at  the  election  may  be  a  contestor.  R.  S.  1881, 
section  4743. 

We  must  judge  of  the  nature  of  the  relator's  case  by  the 
facts  he  states  in  his  complaint.  He  does  not  claim  to  be 
Lieutenant-Governor,  but  he  does  claim  that  as  President 
pro  tempore  of  the  Senate,  he  has  the  right  to  perform  the 
duties  which  belong  to  the  office  of  Lieutenant-Governor. 
To  that  extent,  he  claims  to  have  an  interest  and  right  in  the 
office  of  Lieufenant-Governor.  That  right  he  asserts  against 
the  respondent.  And,  as  I  have  said,  he  shows  in  this  com- 
plaint, that  the  respondent  received  the  majority  of  the  votes 
of  the  electors  of  the  State,  at  the  general  election  in  Novem- 
ber last,  for  the  office  of  Lieutenant-Governor;  that  the 
election  was  in  all  things  regular,  and  that  the  respondent 
claims  to  have  been,  and  was,  elected  to  that  office,  if  the 
election  was  authorized  by  the  Constitution.     He  contests 
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the  respondent's  claim  upon  the  ground  that  the  election  was' 
invalid^  being  without  constitutional  sanction.     He  contests 
the   election.     The   controversy   is   purely   a   private   one, 
between  the  relator  and  the  respondent. 

The  end  sought  is  an  adjudication  that  the  respondent  was 
not  elected  Lieutenant-Governor,  and  hence  is  not  entitled 
to  preside  as  President  of  the  Senate,  and  that,  therefore,  the 
relator  is  entitled  to  preside  as  President  of  the  Senate,  hav- 
ing been  duly  elected  to  that  position. 

This  is  not  a  case  where  there  has  been  no  election  at  all. 
Whatever  may  be  said  as  to  the  constitutionality  of  the  elec- 
tion, the  respondent  comes  into  the  contest  through  an  elec- 
tion at  which  all  the  people  voted. 

Although  not  in  name,  in  my  judgment,  this  is  a  proceeding 
to  contest  the  election  of  the  respondent  to  the  office  of  Lieu- 
tenant-Governor. The  relator  is  thus  waging  a  contest  in 
the  courts,  which  by  the  Constitution  belongs  exclusively  to 
another  forum.  It  must  be  waged  and  settled  before  the 
General  Assembly.  That  tribunal  alone  has  jurisdiction  of 
the  subject-matter. 

It  has  exclusive  jurisdiction,  too,  over  everything  that  per- 
tains to  the  controversy,  both  of  law  and  fact.  See  People, 
ex  reL,  v.  Mahaney,  13  Mich.  481. 

There  is  no  partition  of  the  jurisdiction,  giving  to  the  Gen- 
eral Assembly  authority  to  determine  the  questions  of  fact, 
and  to  the  courts  authority  to  determine  the  law  in  the  same 
case. 

If  the  tribunal  created  to  determine  contested  elections  for 
Gt)vernor  and  Lieutenant-Governor  were  established  by  stat- 
ute, and  not  by  the  Constitution,  the  relator  might  avail  him- 
self of  the  proceeding  by  information,  as  here  attempted. 
The  tribunal  being  established  by  the  Constitution,  he  must 
seek  his  remedy  in  that  tribunal. 

This  conclusion  is  fully  sustained  by  the  authorities  cited 
by  Elliott,  C.  J.,  and  which  I  need  not  cite  here  atlengtl). 
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State,  ex  rel.,  v.  Baxter,  28  Ark.  129;  Baxter  v.  Brooks,  29 
Ark.  173. 

It  has  been  held  in  some  of  the  States,  that  when  sjjecial 
tribunals  are  established  by  statute  for  the  determination  of 
contested  elections,  their  jurisdiction  is  exclusive,  as  against 
any  proceeding  by  information  in  the  courts,  on  the  part  of 
a  claimant  to  the  office.  Commonwealth,  ex  rel.,  v.  Baxter,  35 
Pa.  St.  263;  Comrmawealth,  ex  reL,  v.  Leech,  44  Pa.  St.  332 ; 
Staie,  ex  reL,  v.  Marlow,  15  Ohio  St.  114. 

It  does  not  result  from  the  holding,  that  the  courts  have 
not  jurisdiction  of  the  subject-matter  of  this  controversy,  that 
the  parties  are  without  remedy.  They  have  open  to  them 
the  tribunal  ordained  by  the  Constitution  of  the  State. 

It  ought  to  be  presumed,  that  that  tribunal  is  a  eai)able 
and  impartial  one.  The  fathers  had  sufficient  faith  in  it  to 
establish  it.     We  must  respect  their  work,  and  trust  it. 

Possibly,  it  might  have  been  better  to  have  lodged  in  the 
judicial  department  of  the  government  the  jurisdiction  to 
try  contests  involving  the  chief  executive  offices  of  the  State. 

However  that  may  be,  we  must  take  the  Constitution  as 
we  have  received  it,  and  yield  obedience  to  its  several  pro- 
visions until  they  may  be  changed,  if  change  is  desirable. 

What  I  have  said  in  the  foregoing,  is  with  strict  reference 
to  the  precise  case  before  us. 

Where  there  has,  in  fact,  been  an  election,  as  in  the  case 
before  us,  and  one  of  two  persons  claims  an  office  through 
such  an  election,  and  another,  disputing  such  an  election,  claims 
an  interest  in  the  same  office,  or  its  duties  and  emoluments, 
they  must  settle  that  contest  in  the  tribunal  established  by  the 
Constitution,  and  can  not  settle  it  in  the  court  in  a  proceed- 
ing by  information. 

When  we  have  determined  that  the  court  below  was  with- 
out jurisdiction,  we  have  determined  that  its  orders  and  judg^ 
ments,  whatever  they  were,  must  be  reversed. 

I  do  not  say,  that  in  no  case  can  the  courts,  in  a  proceeding 
by  information  in  the  nature  of  quo  warranto,  upon  the  rela- 
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tion  of  the  proper  law  officer,  oust  from  the  office  of  Governor 
or  Lieutenant-Governor,  a  wrongful  intruder  and  usurper. 
That  question  is  not  before  us.  I  may  add,  that  there  is 
a  very  marked  difference  between  a  proceeding  by  informa- 
tion, instituted  by  private  persons,  and  a  proceeding  by  in- 
formation in  the  nature  of  quo  warranto,  upon  the  relation  of 
a  public  prosecuting  attorney.  In  the  one  case,  the  private 
person  seeks  to  settle  and  protect  private  rights  in  a  public 
office ;  in  the  other  the  officer  moves  in  behalf  of  the  sover- 
eign people.  See  the  following  cases :  Reynolds  v.  State,  ex 
ret.,  61  Ind.  392  (403)  ;  People  v.  Holden,  28  Cal.  123 ;  Com- 
monwealth v.  Burrell,  7  Pa.  St.  34;  Hesing  \,  Attorney  Gen- 
eral, 104  111.  292 ;   Vogel  v.  State,  ex  rel,  107  Ind.  374. 

Filed  Feb.  23,  1887. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — It  is  not  necessary  to  again  discuss  the 
questions  considered  in  our  former  opinion,  but  there  is  one 
ix)int  made  in  the  brief  on  the  petition  for  a  rehearing,  which, 
perhaps,  requires  notice.  It  is  said:  "The  injunction  was 
jrranted  by  a  judge  in  vacation  whose  jurisdiction  depended 
not  upon  the  summons  in  the  case,  but  on  the  notice  and 
service  thereof,  which  notice  and  service  thereof  are  not 
questioned.'*  From  this  premise,  counsel  reacli  the  conclu- 
sion that  jurisdiction  could  not  be  challenged  by  a  verified 
answer.  This  is  a  novel  doctrine,  for  it  impliedly  assumes 
that  the  powers  of  a  judge  in  vacation  are  greater  than  those 
of  a  court  in  term ;  whereas,  as  is  well  knowu^the  powers  of 
a  court  in  term  are  very  much  greater  than  those  of  a  judge 
in  vacation.  It  surely  needs  no  argument  to  prove  that  a 
judge  in  vacation  can  not  have  a  greater  jurisdiction  than  a 
court  in  term.  The  counsels  position  is  untenable  for  an- 
other reason,  and  that  is  this :  It  tacitly  assumes  that  the 
plea  did  not  fully  challenge  the  jurisdiction  of  the  court, 
when,  in  fact,  the  plea  did  deny  the  jurisdiction  of  the  Ma- 
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rion  Circuit  Court  to  proceed  at  all  in  the  case.  The  injunc- 
tion, as  counsel  asserted  over  and  over  again  in  argument, 
was  a  mere  ancillary  proceeding,  and,  certainly,  where  there 
is  no  jurisdiction  of  the  person  as  to  the  principal,  cause  of 
action,  there  can  be  none  over  a  mere  auxiliary  proceeding 
wholly  dependent  upon  the  principal  cause.  There  is  yet 
even  a  stronger  reason  against  the  position  of  counsel,  for, 
as  all  the  members  of  the  court  agree,  there  was  no  jurisdic- 
tion of  the  subject-matter  of  the  action  so  far  as  it  sought 
an  injunction,  so  that  acts  done  in  that  branch  of  the  case  by 
the  relator  could  not  possibly  confer  jurisdiction  of  the  per- 
son of  the  appellant. 

The  question  of  jurisdiction  was  the  first  question  for  de- 
cision, and  of  this  question  there  were  two  branches :  FirsL 
Whether  the  court  had  jurisdiction  of  the  subject-matter. 
Second.   Whether  the  court  had  jurisdiction  of  the  person. 

The  formal  grounds  of  the  judgment  of  reversal  were,  that 
the  action  was  not  brought  in  the  proper  county,  and  that 
the  circuit  court  had  no  jurisdiction  to  issue  the  injunction, 
and  upon  those  points  all  of  the  judges  agreed.  Upon  the 
other  branch  of  the  question  of  jurisdiction,  that  is,  juris- 
diction of  the  subject-matter,  there  was  a  diversity  of  opin- 
ion. The  majority  agreed  in  holding  that  in  this  case  the 
court  had  no  jurisdiction  of  the  subject-matter;  but,  as  to 
the  line  of  reasoning  by  which  that  conclusion  was  reached, 
they  did  not  in  all  things  agree.  All  of  the  members  of  the 
court  regarded  the  question  of  the  jurisdiction  of  the  sub- 
ject-matter as  before  the  court  for  decision,  and,  as  two  of 
the  judges  were  of  the  opinion  that  the  court  had  jurisdic- 
tion, while  the  other  judges  thought  otherwise,  it  was  deemed 
proper  by  the  court  that  each  of  the  judges  should  submit 
his  individual  views  upon  that  branch  of  the  question.  Judges 
Mitchell  and  Howk  expressed  opinions  upon  the  question 
as  to  the  rights  of  the  parties  respecting  the  office  in  contro- 
versy, because  they  regarded  a  decision  of  that  question  as 
essential  to  a  decision  of  the  question  of  jurisdiction;  but  the 
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majority  declined  to  express  any  opinion  upon  that  question^ 
for,  in  their  judgment,  their  power  was  exhausted  and  their 
duty  done  when  they  affirmed  that  there  was  no  jurisdiction. 

Petition  overruled. 

Filed  March  11, 1887. 

Individual  Opinion. 

XiBLACK,  J. — As  the  petition  for  a  rehearing  brings  this 
case  again  before  us  for  such  further  consideration  as  we  may 
feel  it  to  be  our  duty  to  extend  to  it,  I  avail  myself  of  the 
opportunity  of  adding  something  to  the  individual  views  I 
expressed  at  the  former  hearing.  I  am  induced  to  adopt  this 
course  partly  on  account  of  the  prominent  relations  which 
the  cause  has  been  made  to  sustain  towards  current  public 
affairs  in  the  State,  and  partly  on  account  of  the  misappre- 
hension which  seemingly  exists  in  the  minds  of  many  persons 
as  to  the  reasons  which  restrained  a  majority  of  the  members 
of  this  court  from  the  expression  of  any  opinion  upon  the 
actual  merits  of  the  controversy  which  caused  the  institution 
of  this  suit. 

In  the  views  which  1  formerly  submitted  I  discussed  and 
expressed  an  opinion  upon  some  matters  which  were  only  in- 
cidental and  collateral  to  the  question  of  jurisdiction  I  was 
then  considering.  Such  merely  incidental  and  collateral  mat- 
ters were  referred  to  and  commented  upon  as  illustrative  of 
the  peculiar  nature  of  the  contest  then  being  waged  between 
the  appellant  and  the  relator,  Smith,  and  as,  at  least,  indi- 
rectly sustaining  my  position  that  the  courts  of  the  State  were 
utterly  without  jurisdiction  over  the  subject-matter  of  that 
contest,  and  for  no  other  purpose. 

The  main  features  of  the  contest  which  followed  the  Pres- 
idential election,  held  in  the  year  1876,  have  become  a  mat- 
ter of  history,  and  are,  hence,  within  the  reach,  and  in  con- 
sequence presumably  within  the  common  knowledge,  of  all. 
The  Electoral  Commission  created  to  assist  in  the  settlement 
of  that  contest  was  not  in  any  proper  view  a  judicial  tribu- 
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nal.  Its  duties  were  kindred  to  those  of  a  referee  in  a  ju- 
dicial proceeding.  It  was  authorized  to  examine  and  to  report 
to  Congress  upon  certain  questions  referred  to  it,  without 
trenching  upon  the  right  of  the  two  Houses  of  Congress  to 
ultimately  decide  who,  if  any  one,  had  been  elected  either 
President  or  Vice-President  of  the  United  States.  It  was 
organized  upon  the  accepted  theory  that  the  final  decision  as 
to  who  had  been  so  elected  rested  ultimately  with  Congress, 
and  could  not,  under  the  Constitution  of  the  United  States, 
be  delegated  to  any  other  tribunal,  and  that,  consequently, 
whatever  such  electoral  commission  might  re2)ort,  or  recom- 
mend, would  be  in  its  nature  advisory  only. 

Congress  acted  upon  that  theory  when  the  commission  re- 
ported, and  the  evidence  of  title  which  Mr.  Hayes  thereafter 
received  was  made  to  rest,  and  still  rests,  upon  the  subse- 
quent action  of  Congress,  which  in  its  eflFect  declared  him  to 
have  been  duly  elected.  During  the  continuance  of  the  con- 
test, some  of  the  friends  of  Mr.  Tilden,  becoming  discour- 
aired  with  the  prospect  of  obtaining  a .  favorable  decision 
otherwise  in  his  behalf,  inaugurated  a  movement  to  have 
Congress  pass  an  act  conferring  jurisdiction  over  all  the  mat- 
ters in  dispute  upon  some  court  of  the  United  States,  and 
authorizing  such  court  to  determine  all  questions  of  title  aris- 
ing out  of  the  conflicting  claims  of  the  contestants.  But 
after  considerable  debate,  and  very  general  consultation,  an 
informal,  but  none  the  less  final  and  decisive  conclusion  was 
reached  by  those  feeling  themselves  most  interested,  that  the 
contest  was,  in  all  its  essential  features,  a  political  contest,  the 
decision  of  which  the  Constitution  had  devolved  exclusively 
upon  the  two  Houses  of  Congress,  and  that,  consequently, 
Congress  could  not  convert  it  into  a  judicial  question,  and 
confer  upon  a  court  the  power  to  hear  and  to  finally  deter- 
mine it. 

The  conclusion,  thus  informally  reached,  has  since  been 
generally  accepted  and  acquiesced  in  by  the  country,  as  the 
more  recent  debates  in  Congress  on  the  subject  will  fully 
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establish.  Moved  and  quickened  by  the  events  attending 
that  remarkable  contest,  Congress  has,  within  the  past  few 
months,  enacted  a  law  specifically  providing  for  the  manner 
in  which  all  contests  concerning  the  election  of  either  Presi- 
dent or  Vice-President  shall  hereafter  be  settled  by  the  two 
Houses  of  that  body,  and  the  exclusive  power  of  Congress 
to  determine  all  such  contests  will  probably  never  again  be 
considered  an  open  question. 

If  any  person  will  take  the  trouble  to  compare  the  several 
sections  of  our  State  Constitution  having  reference  to  the 
election  and  induction, into  office  of  Governor  and  Lieuten- 
ant-Governor, with  the  corresponding  provisions  of  the  Con- 
stitution of  the  United  States  concerning  the  election  and 
induction  into  office  of  President  and  Vice-President,  he  will 
readily  perceive  that  all  matters  in  any  manner  affiicting  the 
election  and  title  of  Governor  or  Lieutenant-Governor,  are 
more  expressly  conferred  upon  the  General  Assembly  than 
are  similar  matters  touching  the  election  and  title  of  Presi- 
dent and  Vice-President  devolved  upon  Congress. 

As  to  some  features  of  the  diffi^rence  between  a  political 
and  a  judicial  controversy,  see  the  case  of  Luther  v.  Borden, 
7  How.  U.  S.  1. 

'  I  have,  therefore,  believed  from  the  first,  and  further  in- 
vestigation has  ripened  that  belief  into  an  imperative  convic- 
tion, that  the  court  below  did  not  have,  and  that  neither  it 
nor  any  other  court  of  the  State  could,  under  the  Constitu- 
tion, have  conferred  upon  it,  jurisdiction  over  the  question  as 
to  whether  any  person  has  been  lawfully  elected  Goyernor  or 
Lieutenant-Governor.  The  consequent  impropriety  of  any 
member  of  this  court,  who  had  reached  the  same  or  a  similar 
conclusion,  expressing  an  opinion  as  to  whether  the  appel- 
lant holds  a  valid  claim  to  the  office  of  Lieutenant-Governor, 
and  thus  endeavoring  to  forestall  and  to  control  the  action 
of  the  General  Assembly,  which  alone,  as  we  believe,  has 
power  to  decide  the  question,  appears  to  me  to  be  too  mani- 
fest to  require  extended  comment.     If  this  court,  in  com- 
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mon  with  the  other  courts  of  the  State,  has  no  jurisdiction 
over  the  subject-matter  of  the  appellant's  claim  to  office, 
then  any  opinion  we  might  give,  howevei:  unanimously,  on 
the  subject-matter  of  that  claim,  could  be  at  most  only  ad- 
visory. But  this  court  is  neither  required  nor  authorized  to 
give  merely  advisory  opinions.  The  Attorney  General  is 
the  law  officer  of  the  State  provided  for  that  purpose.  He 
is  charged  with  the  duty  of  giving  advisory  opinions  at  the 
request  of  the  Governor,  or  any  other  State  officer,  or  of 
either  House  of  the  General  Assembly.  R.  S.  1881,  sec- 
tion 5667. 

The  late  Attorney  General,  several  months  before  the  last 
general  election,  gave  an  advisory  opinion  that  there  was 
then  a  vacancy  in  the  office  of  Lieutenant-Governor,  and  that 
the  vacancy  was  one  which  could  be  filled  at  that  election. 

The  State  Senate,  acting  upon  its  own  judgment,  as  it  had 
the  power  to  do,  and  in  accordance  with  the  independent 
views  of  a  majority  of  its  members,  came  to  a  conclusion  en- 
tirely adverse  to  that  reached  by  the  Attorney  General,  and 
proceeded  with  the  business  of  the  session  accordingly.  If 
this  court,  whether  acting  unaniniously  or  through  a  majority 
of  its  members  only,  had,  at  the  former  hearing,  assumed  to 
decide,  notwithstanding  our  announced  want  of  jurisdiction 
over  the  question,  in  accordance  with  the  opinion  given  by 
the  Attorney  General,  our  decision  would  have  affi)rded  the 
Senate  no  authoritative  reason  for  changing  the  line  of  policy 
which  it  had  adopted,  and  we  have  no  assurance  that,  under 
the  circumstances,  any  such  a  change  of  policy  would  have 
resulted.  On  the  contrary,  if,  acting  as  above,  we  had  as- 
sumed to  decide  that  the  alleged  election  of  the  appellant  was 
invalid,  our  decision  would  not  have  bound  the  House  of 
Representatives,  which  from  the  first  recognized  the  appel- 
lant as  the  lawfully  elected  Lieutenant-Governor.  Such  a 
decision  would  doubtless  have  been  treated  by  that  body  as 
an  intrusion  upon  its  exclusive  authority  as  a  co-ordinate 
branch  of  the  General  Assembly.     Thus,  whatever  opinion 
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we,  of  the  majority,  might  have  announced,  would,  in  the  . 
verv  nature  of  the  controversy,  have  become  a  new  cause  of 
exasperation  between  the  two  Houses,  and  would  have  tended 
to  crystallize  more  firmly  the  disorganization  which  already 
existed  between  them. 

It  was,  as  it  seems  to  me,  unreasonable  to  expect  that,  in  a 
most  exciting  political  crisis  like  that  through  which  the 
General  Assembly  has  just  passed,  and  in  relation  to  a  most 
important  and  momentarily  overshadowing  question,  the  opin- 
ion of  an  Attorney  General,  or  the  voluntary,  extra-judicial 
and  merely  individual  views  of  any  judge,  or  set  of  judges, 
would  have  been  accepted  as  a  finality  by  those  representing 
adverse  interests,  or  holding  radically  different  views. 

Then,  too,  the  promulgation  of  any  majority  opinion  upon 
the  merits  would  have  needlessly  connected  this  court  with  an 
exciting  and  'bitter  political  controversy,  which  it  had  no 
power  to  control,  or  even  to  mitigate  in  the  smallest  degree. 
Those  of  us  who  think  we  have  no  power  to  pass  upon  the 
appellant's  title,  ought  certainly  not  to  have  been  expected  to 
go  out  of  our  way  to  give  it  moral  support  on  the  one  side, 
or  to  merely  besmirch  it  on  the  other. 

As  to  those  of  our  number  who  believe  the  courts  of  the 
State  have  jurisdiction  over  the  subject-matter  of  this  pro- 
ceeding, there  was  an  evident  propriety  in  their  expressing 
their  views  on  the  merits  of  the  contest  for  the  information 
of  those  most  interested,  as  well  as  for  that  of  the  inferior 
courts ;  but  for  those  of  us  who  maintain  an  entire  want  of 
jurisdiction,  common  consistency  enjoined  a  discreet  and  re- 
spectful silence  upon  the  merits.  It  would  certainly  not  be 
consistent  for  this  court  to  first  hold  that  jurisdiction  of  a 
cause,  inadvertently  before  it,  belonged  exclusively  to  the 
Supreme  Court  of  the  United  States,  and  then,  notwithstand- 
ing, to  proceed  to  decide  it  upon  its  merits.  Such  a  decision ' 
would  settle  nothing,  and  could,  hence,  do  no  practical  good, 
and  might  mislead  and  do  positive  harm.  When,  therefore, 
to  speak  may  mislead,  silence  ought  to  be  carefully  observed. 
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In  my  view,  there  is  nothing  we  can  proclaim  either  as  to 
the  official  or  non-official  status  of  the  appellant  which  the 
General  Assembly  may  not,  at  any  time,  when  in  session, 
overrule,  and  when  we  should  be  so  overruled  it  would  be 
our  duty  to  acquiesce,  however'damaging  it  might  be  to  our 
consistency  or  to  our  authority  as  a  court. 

If  an  act  of  the  present  General  Assembly,  whether  passed 
at  the  regular  or  some  special  session,  shall  come  before  us, 
signed  by  the  appellant  on  behalf  of  the  Senate,  and  other- 
wise duly  certified  and  approved,  it  will  be  our  duty  to  as- 
sume that  the  appellant  was,  at  the  time  he  affixed  his  signa- 
ture, the  acting  and  qualified  Lieutenant-Governor  of  the 
State,  and  that  he  had  been  so  recognized  by  the  two  Houses 
of  the  General  Assembly.  On  the  other  hand,  when  an  act 
of  the  current  General  Assembly  shall  come  before  us,  signed 
by  the  relator.  Smith,  or  some  other  person,  as  President  pro 
tempore  of  the  Senate,  we  will  be  required  to  assume  that  the 
person  so  signing  was  elected  to  preside  over  the  Senate  at 
a  time,  and  under  circumstances,  which  authorized  his  elec- 
tion. So  that  the  Senate  settles  for  us,  and  not  we  for  it, 
who,  for  any  occasion,  is  its  proper  presiding  officer. 

The  Constitution  plainly  contemplates  a  concurrence  of 
action  between  the  two  Houses  in  all  matters  which  pertain 
to  the  organization  of  each,  as  well  as  in  those  things  which 
require  the  joint  action  of  both,  but  when  the  two  bodies  fiiil 
to  concur,  each  must  necessarily  determine  for  itself  every- 
thing that  relates  to  its  own  organization.  No  means  are 
provided  by  our  scheme  of  State  government  by  which  unity 
of  action  between  the  two  Houses  can  be  constrained,  or 
either  House  coerced,  to  act  against  its  will.  There  is  no  ap- 
peal from  what  either  House  may  do,  except  to  the  people 
through  the  medium  of  the  ballot-box. 

The  executive  department  may  aid  in  preserving  the  pub- 
lic peace,  but  nothing  more. 

It  is  due  to  frankness  to  state  that,  believing  as  I  have 
from  the  first  that  the  courts  of  the  State  have  positively 
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nothing  to  do  with  the  validity  or  invalidity  of  the  appel- 
lant's title,  I  have  never  examined  the  questions  made  con- 
cerning it  with  that  care  which  would  enable  me  to  promul- 
gate an  opinion  on  the  subject  worthy  of  the  occasion,  or  by 
which  I  might  hereafter  be  willing  to  be  bound  in  the  light 
of  future  events.  I  have  so  far  refrained,  and  I  expect  to 
continue  to  refrain,  from  the  formal  expression  of  any  opin- 
ion in  that  respect,  which  might  be  urged  against,  or  brought 
into  conflict  with,  any  action  which  the  General  Assembly  may 
have  taken,  or  may  hereafter  take,  in  regard  to  the  appel- 
lant's claim  to  official  recognition.  As  a  citizen  and  a  mem- 
ber of  a  co-ordinate  branch  of  the  State  government,  I  stand 
ready  to  acquiesce  in  whatever  action,  if  any,  that  body  shall 
at  any  time  take  on  the  subject. 

If  the  disorganization  which  has  so  far  existed  shall  con- 
tinue to  the  end,  I  can  then  only  regret  what  I,  in  common 
with  others  similarly  situated,  have  no  power  to  relieve. 

Filed  March  11, 18S7. 


No.  11,057. 
MlLLETT  ET  AL.  V.  FORD. 

Will. — Life-BSBtaie  wUh  Remainder  to  "  HeirsV — Intention  of  Testator, — Rule 
in  ShcUei/%  Case. — A  will  provided  as  follows:  "I  give  and  bequeath 
nnto  my  son,  James  B.  Rachels,  during  his  lifetime,  the  following  real 
estate,"  describing  it}  ''to  have  the  use  of  the  above  described  land 
during  said  James'  lifetime,  and,  after  his  death,  to  the  heirs  of  his 
body  bequeath  [begotten]  in  lawful  wedlock,  and  none  others.  I  also 
give  and  bequeath  to  John  C.  Rachels,  ray  son,"  certain  described  real 
estate,  ''said  John  to  have  the  use  of  the  same  during  his  life,  and, 
after  his  death,  to  his  children  bequeath  [begotten]  in  lawful  wedlock." 

Heldy  that  James  R.  Rachels  took  only  a  life-estate  in  the  land  devised  to 
him,  the  fee  going  to  his  children. 

Held,  also,  that  the  intention  of  the  testator  being  plain,  the  rule  in  Shel- 
ley's case  will  not  be  allowed  to  defeat  it. 

From  the  Posey  Circuit  Court. 
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A,  P.  Hovey  and  (?.  V,  Menzies,  for  appellants. 
A.  Iglehart,  J.  K  Iglehart,  E,  Taylor  and  E,  D,  Owen,  for 
•appellee. 

HowK,  C.  J. — 111  this  ease  the  appellee  sued  the  appel- 
lants to  recover  the  possession  of  certain  real  estate  in  Posey 
county,  and  to  quiet  his  title  thereto.  The  cause  was  put  at 
issue  and  tried  by  the  court,  and  a  finding  was  made  for  the 
appellee ;  and  over  the  appellants'  motion  for  a  new  trial,  the 
'Court  rendered  judgment  accordingly. 

The  only  error  complained  of  here  by  the  appellants  is 
^he  overruling  of  their  motion  for  a  new  trial. 

AYith  his  complaint  herein,  appellee  filed  an  abstract  of  his 
title  to  the  lands  in  controversy.  By  this  abstract,  to  which, 
of  course,  his  evidence  was  confined,  his  chain  of  title  to  such 
lands  was  substantially  as  follows : 

1.  John  B.  Rachels  became  possessed  of  such  lands  about 
the  year  1825  or  before,  of  which  lands  he  and  his  assigns 
held  adverse,  peaceable  possession  until  his  death,  which 
occurred  in  the  latter  part  of  1858,  or  early  in  1859. 

2.  John  B.  Rachels,  on  the  25th  day  of  July,  1857,  or 
thereabouts,  executed  his  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  Posey  county,  whereby  he  de- 
vised such  lands  to  James  R.  Rachels,  who  was  a  son  of  such 
testator,  in  fee  simple. 

3.  James  R.  Rachels  went  into  the  possession  of  said  lands 
under  said  will.  He  and  his  wife  afterwards  executed  to 
Richard  Ford  a  mortgage,  with  the  usual  covenants  of  war- 
ranty ;  and  Richard  Ford  became  the  purchaser  of  the  lands 
at  the  sale  upon  the  foreclosure  of  such  mortgage.  At  the 
expiration  of  the  year  allowed  by  law  for  the  redemption  of 
such  lands,  Richard  Ford  went  into  possession  thereof  by 
James  R.  Rachels,  as  his  tenant,  and  afterwards  assigned  his 
sheriff's  certificate  of  such  purchase  to  William  M.  Ford,  the 
plaintiff  herein ;  whereupon  the  sheriff  of  Posey  county 
.executed  to  the  plaintiff  his  deed  therefor,  according  to  law. 
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4.  The  defendants  herein  were  the  grandchildren  of  John 
£.  Rachels,  and  the  children  of  James  R.  Rachels,  and  had 
been  in  the  possession  of  the  lands  in  controversy  since  the 
death  of  James  R.  Rachels. 

It  will  be  observed  that  the  devise  of  an  estate  in  fee  sim- 
ple to  James  R.  Rachels,  in  the  lands  in  controversy,  by  the 
last  will  of  John  B.  Rachels,  is  an  indispensable  link  in  ap- 
pellee's chain  of  title.  If,  as  appellants  claim,  James  R. 
Rachels  took  no  higher  or  greater  estate  in  such  lands  than  a 
life-estate  for  his  own  life,  under  the  last  will  of  John  B. 
Rachels,  and  if,  as  they  claim,  the  lands  were  devised  to  them 
in  fee  simple,  in  and  by  such  last  will,  subject  only  to  the 
life-estate  therein  of  James  R.  Rachels  for  his  own  life,  then 
it  is  clear  that  the  appellee  had  no  valid  or  subsisting  title  to 
the  lands,  and  the  finding  of  the  trial  court  in  his  favor,  as 
against  the  appellants,  was  not  sustained  by  sufficient  evi- 
dence and  was  contrary  to  law.  This  brings  us  to  the  con- 
sideration of  what  we  regard  as  the  controlling  question  in 
this  cause,  namely :  What  is  the  proper  and  legal  construction 
and  interpretation  of  the  last  will  of  John  B.  Rachels,  and, 
especially,  of  the  devise  therein  to  James  R.  Rachels? 

We  set  out,  in  this  connection,  all  the  provisions  of  such 
last  will  that  can  have  any  possible  bearing  on  the  subject  of 
such  question,  as  follows : 

"First.  I  give  and  bequeath  unto  my  son,  James  R.  Rachels, 
during  his  lifetime,  the  following  real  estate  in  Posey  county, 
Indiana,  to  wit"  (we  omit  the  description),  "  making  in  all 
one  hundred  and  thirty  acres,  to  have  the  use  of  the  above 
described  land  during  said  James'  lifetime,  and,  after  his  death, 
to  the  heirs  of  his  body  bequeath  (sic)  in  lawful  wedlock,  and 
none  others.  I  also  give  and  bequeath  to  John  C.  Rachels, 
my  son,  the  balance  of  my  real  estate  during  his  lifetime,  it 
being  the  forty-acres'  tract  in  Gibson  county ;  said  John  to 
have  the  use  of  the  same  during  his  life,  and,  after  his  death, 
to  his  children  bequeath  (sic)  in  lawful  wedlock." 
Vol.  109.— 11 
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The  foregoing  are  the  only  devises  of  real  property,  in  the 
last  will  of  John  B.  Rachels.  In  each  of  these  devises,  it 
was  the  manifest  intention  of  the  testator  to  give  his  son 
named  therein  a  life-estate  only,  for  his  own  life,  in  the  lands 
devised  to  him,  and,  after  his  death,  to  give  to  his  children, 
as  the  heirs  of  his  body  begotten  in  lawful  wedlock,  the  fee 
simple  estate  in  such  lands.  This  is  clearly  so,  as  it  seems  to 
us,  beyond  any  room  even  for  a  shadow  of  doubt.  The  ac- 
cepted rule  in  the  courts  of  this  State,  for  testamentary  con- 
struction and  interpretation,  is  that  the  intention  of  the  tes- 
tator, in  making  the  devise  or  bequest  under  consideration, 
must  be  ascertained  and  carried  into  effect,  if  possible ;  but 
this  intention  must,  generally  speaking  at  least,  be  gathered 
from  the  language  of  the  will  itself.  Ti/net^  v.  Reese^  70  Ind. 
432 ;  Lofton  v.  Moore,  83  Ind.  112  ;  Hinds  v.  Hinds,  85  Ind. 
312;  Downie  v.  Baennagel,  94  Ind.  228;  Pu^h  v.  Fugh,  105 
Ind.  552. 

It  is  claimed,  however,  by  appellee's  learned  counsel,  that 
"the  rule  in  Shelley's  case"  is  applicable  to  the  foregoing 
devise  to  James  R.  Rachels,  and  tiiat,  under  this  rule,  James 
R.  Rachels  took  an  estate  in  fee  simple,  under  the  testator's 
will,  in  the  lands  devised  to  him.  It  is  difficult  to  reconcile 
"  the  rule  in  Shelley's  case  "  with  the  accepted  rule,  some- 
times called  "  the  cardinal  rule,"  heretofore  stated,  for  testa- 
mentary construction  and  interpretation.  But  this  court  has 
held  that,  as  the  common  law  has  been  adopted  by  statute  in  this 
State,  the  rule  in  Shelley's  case  is  binding  upon  the  courts  as 
a  law  of  real  property,  and  has  applied  such  rule  in  the  con- 
struction of  devises.  Siceloffv,  Redman,  26  Ind.  251 ;  J/c- 
Cray  v.  Lipp,fVy  Ind.  116;  Gonzales  v.  Barton,  4:5  Ind.  295. 
While  we  miglit  not  agree  to  the  application  of  the  rule  in 
Shelley's  case  to  testamentary  construction,  if  the  question 
could  be  regarded  as  an  open  one,  yet  we  would  feel  con- 
strained, in  a  proper  case,  to  adhere  to  our  previous  deci- 
sions. 

In  the  well-considered  case  of  McMahan  v.  Newcomer,  82 
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Ind.  565,  in  speaking  of  the  application  of  the  rule  in  Shel- 
ley's case  to  the  construction  of  a  devise  of  real  property, 
the  court  says:  "A  fee  will  pass  if,  taking  all  the  provisions 
of  the  will  together,  it  is  clear  that  the  testator  intended  to 
vest  such  an  estate  in  the  devisee.  4  Kent  Com.  535;  Smith 
V.  Meiser,  51  Ind.  419.  It  is  settled  law  that  the  rule  in 
Shelley's  case  will  not  be  allowed  to  defeat  the  plain  inten- 
tion of  a  testator.  Doe  v.  Jack/nan,  5  Ind.  283;  Siceloff 
V.  Redmariy  26  Ind.  251 ;  Helm  v.  Friable,  59  Ind.  526 ;  sec- 
tion 2567,  R.  S.  1881." 

Applying  the  doctrine  of  the  case  last  cited  to  the  case 
under  consideration,  and  taking  together  all  the  provisions 
of  the  last  will  of  John  B.  Rachels,  we  are  clearly  of  the 
opinion  that  the  testator  did  not  intend  to  vest  the  fee  sim- 
ple estate  in  the  lands  devised  in  either  of  his  two  sons, 
James  R.  or  John  C.  Rachels ;  that  he  did  intend  to  vest  in 
each  of  his  sons  precisely  the  same  estate,  to  wit,  a  life- 
estate  only,  for  his  own  life,  in  the  lands  devised  to  the  son ; 
and  that  he  further  intended  that,  at  the  death  of  each  son, 
James  R.  as  well  as  John  C.  Rachels,  the  fee  simple  estate  in 
the  lands  devised  to  him  for  his  life  only  should  vest  abso- 
lutely in  the  children  of  such  son,  as  the  heirs  of  his  body 
begotten  in  lawful  wedlock.  The  language  used  by  the  tes- 
tator, in  each  of  the  two  devises,  is  almost  identical  even  to 
the  erroneous  use  of  the  word  "bequeath,"  for  the  word 
"  begotten,"  in  each  devise.  Construing  and  interpreting  the 
devise  to  James  R.  Rachels,  with  reference  to  all  the  provi- 
sions of  the  testator's  will  and  in  the  light  aiforded  by  the 
context,  we  have  no  doubt  that  the  testator  intended  to  use, 
and  did  use,  the  words  "  heirs  of  his  body,  bequeoih  [begot- 
ten] in  lawful  wedlock,"  in  such  devise,  in  the  sense  of,  and 
as  synonymous  with,  the  words  "  children  bequeoih  [begotten] 
in  lawful  wedlock,"  as  used  by  such  testator  in  his  devise  to 
John  C.  Rachels.  In  other  words,  it  is  clear  we  think,  from 
all  the  provisions  of  the  will,  that  the  children  of  each  son 
were  intended  by  the  testator  to  be  the  ultimate  objects  of  his 
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bounty,  in  the  lands  devised  to  such  son  for  his  life  only,  and, 
after  his  death,  to  his  children  as  the  heirs  of  his  body  be- 
gotten in  lawful  wedlock.  In  Doe  v.  Jackman,  supra,  it  was 
held  that  the  rule  in  Shelley's  case  will  not,  in  any  case,  be 
allowed  to  override  the  manifest  intention  of  the  testator, 
where  such  intention  is  neither  unlawful  nor  inconsistent 
with  established  rules  of  law.  Whenever,  as  in  the  case  now 
before  us,  it  is  certain  that  the  term  heirs  is  used  with  the 
intention  that  they  should  take  as  children,  or  as  purchasers, 
the  will  should  be  so  construed.  Rapp  v.  Maithias,  35  Ind. 
332;  Brown  v.  Hai-mon,  73  Ind.  412;  Clifford  v.  Farmer,  79 
Ind.  529 ;  Jones  v.  Miller,  13  Ind.  337.  See,  also,  Hileman 
V.  Bouslaugh,  13  Pa.  St.  344. 

In  the  case  in  hand,  we  are  of  opinion  that  the  rule  in 
Shelley's  case  can  not  be  allowed  to  override  the  manifest  in- 
tention of  the  testator,  in  devising  the  lands  in  controversy; 
that,  by  such  devise,  James  R.  Rachels,  through  whom  ap- 
pellee derives  his  title,  took  only  a  life-estate,  for  his  own 
life,  in  such  lands;  and  that,  under  such  devise,  after  the 
death  of  James  R.  Rachels,  the  appellants  as  his  children 
and  heirs  of  his  body,  begotten  in  lawful  wedlock,  became 
and  were  the  owners  in  fee  simple  of  such  lands,  and  entitled 
to  the  possession  thereof.  The  finding  of  the  trial  court, 
therefore,  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law ;  and  for  these  causes  appellants'  motion  for 
a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

Filed  Nov.  4, 1886 ;  petition  for  a  rehearing  overruled  Jan.  7, 1887. 
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Taylor  v.  Duesterberq,  Administrator. 

Frauddi-ent  Conveyance. — Hueband  and  Wife, — Tnui, — Where,  without 
his  wife's  consent,  a  husband  takes  the  title  to  property  purchased 
wholly  with  her  money  in  his  own  name,  a  subsequent  conveyance  of  it 
to  her  can  not  be  set  aside  as  fraudulent  at  the  suit  of  a  creditor  of  the 
husband.  While  the  title  is  in  the  husband  he  holds  it  in  trust  for  the 
wife,  the  equitable  owner,  and  no  act  of  his  can  enlarge  his  interest  in 
the  property. 

Same. — Exemption /rem  Execution, — Judicial  Sale, — Where  property  alleged 
to  have  been  fraudulently  conveyed  by  a  husband  is  beyond  the  reach  of 
his  creditors  by  reason  of  the  exemption  law  and  the  law  vesting  abso- 
lutely the  wife's  inchoate  one-third  in  the  event  of  a  judicial  sale,  a 
deed  made  by  the  husband  with  the  intention  of  vesting  the  title  in  his 
wife,  even  though  it  be  voluntary  and  without  consideration,  is  not 
fraudulent  as  against  creditors. 

Same. —  Witness. — Suit  by  Adminiati^ator.—ln  a  suit  by  an  administrator 
against  a  husband  and  wife  to  set  aside  an  alleged  fraudulent  convey- 
ance, the  defendants  are  not  excluded,  by  section  498,  R.  S.  1881,  from 
testifying  in  their  own  behalf,  that  the  property  sought  to  be  reached  was 
purchased  with  the  wife's  money  and  the  title  taken  in  the  name  of  the 
husband  without  her  consent,  and  other  matters  relating  to  its  purchase 
and  improvement,  although  they  occurred  prior  to  the  death  of  the 
decedent. 

Witness. —  Suit  in  which  AdminiiUrator  is  Party. —  Statute  Construed. —  The 
proper  construction  of  section  498,  R.  S.  1881,  seems  to  be,  that  when  a 
party  to  a  subject-matter  or  contract  is  dead,  and  his  rights  in  the  thing 
or  contract  have  passed  to  another,  who  represents  him  in  the  action 
which  involves  such  contract  or  subject-matter,  the  surviving  party  is 
not  competent  to  testify  to  matters  occurring  during  the  lifetime  of  the 
decedent. 

From  the  Knox  Circuit  Court. 

H.  S.  Oauthom  and  /.  M,  Boyle,  for  appellant. 

W.A.  Ouilopy  Q.  W.  Shaio  and  C.  B.  KessingeVj  for  appellee. 

Mitchell,  J. — This  suit  was  commenced  by  Duesterberg, 
as  administrator  of  the  estate  of  Peter  Burway,  deceased,  to 
set  aside  certain  conveyances  by  which  it  is  alleged  Leroy  S. 
Taylor  made  a  fraudulent  transfer  of  his  real  estate  to  His 
wife,  Louisa  Taylor. 
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The  complaint  alleges  that,  at  a  date  prioi*  to  the  com- 
mencement of  this  action,  Duesterberg,  as  such  administrator, 
had  recovered  a  judgment  in  favor  of  the  Bur  way  estate, 
against  James  Baker  and  Leroy  S.  Taylor,  on  a  note  executed 
by  Baker  and  Taylor  to  Burway  in  his  lifetime,  and  that  for 
the  purpose  of  hindering  and  delaying  the  collection  of  such 
judgment,  the  defendant,  Leroy  S.  Taylor,  had,  before  the 
rendition  of  such  judgment,  transferred  all  his  property  sub- 
ject to  execution,  consisting  of  a  certain  lot  in  the  city  of 
Vincennes,  to  his  wife,  Louisa,  without  any  consideration. 

The  prayer  of  the  complaint  is,  that  the  conveyance  may 
be  set  aside,  and  that  the  lot  be  subjected  to  the  lien  of  the 
judgment,  previously  obtained. 

Upon  request,  the  court  found  the  facts  specially,  and 
stated  conclusions  of  law  thereon  favorable  to  the  appellee, 
Duesterberg. 

Mrs.  Taylor  brings  the  record  here  on  appeal.  It  is  con- 
tended, on  her  behalf,  that  the  special  finding  of  the  court  is 
not  sustained  by  the  evidence. 

The  plaintiff's  case,  as  presented  in  his  complaint,  pro- 
ceeds upon  the  theory,  that  in  accepting  the  conveyance  for 
the  lot,  which  he  was  seeking  to  subject  to  the  payment  of 
the  judgment,  Mrs.  Taylor  was  a  mere  volunteer.  The  com- 
plaint charges,  moreover,  that  she  had  notice  at  the  time  the 
conveyance  was  accepted,  that  her  husband's  purpose  in  trans- 
ferring the  property  was  to  hinder  and  delay  his  creditors. 

Upon  the  evidence  admitted,  we  are  constrained  to  the 
conclusion  that  the  finding  of  the  court  that  Mrs.  Taylor  re- 
ceived the  conveyance  without  any  consideration,  and  that 
such  conveyance  was  a  fraud  upon  the  creditors  of  her  hus- 
band, is  not  sustained.  That  the  title  to  the  lot  was  origi- 
nally taken  in  the  husband's  name,  is  not  controverted,  and 
that  no  consideration  was  paid  by  Mrs.  Taylor  for  the  con- 
veyance at  the  time  the  title  was  transferred  from  her  hus- 
band to  her,  is  equally  beyond  dispute. 

There  was  uncontradicted  evidence,  however,  which  es- 
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tablished  the  following  facts :  The  lot  was  purchased  from 
Charles  Graeter  in  July,  1881,  for  the  consideration  of  one 
hundred  dollars.  The  purchase-money  was  all  paid  out  of 
money  belonging  to  Mrs.  Taylor  and  her  children  by  a  former 
marriage.  The  money  was  all  derived  from  the  sale  of  wheat 
which  had  been  harvested  from  a  small  farm  owned  by  Mrs. 
Taylor  and  her  children,  as  tenants  in  common.  Leroy  S. 
Taylor  did  not  pay  one  farthing  of  the  original  purchase-price. 
No  one,  so  far  as  we  can  discover,  claims  that  he  did.  At 
the  time  the  lot  was  purchased  it  was  unimproved.  Subse- 
quently, in  September,  1881,  a  loan  of  three  hundred  dollars 
was  made  from  Graeter.  This  was  secured  by  the  note  of 
Leroy  S.  Taylor,  and  a  mortgage  on  the  lot  in  which  Taylor 
and  his  wife  joined.  The  money  borrowed  was  all  used  in 
procuring  materials  and  paying  for  labor  employed  in  the 
erection  of  a  house  on  the  lot.  This  encumbrance  has  not 
been  discharged.  William  Richardville,  a  son  of  Mrs.  Tay- 
lor, paid  for  a  part  of  the  material  used  in  the  improvement 
of  the  lot.  It  does  not  appear  from  any  evidence  in  the  rec- 
ord that  Leroy  S.  Taylor  ever  furnished  any  money  to  make 
improvements  on  the  lot.  The  most  that  is  claimed  is  that 
he  contributed  some  of  his  own  labor  toward  the  improve- 
ment of  the  property.  We  have,  however,  been  unable  to 
find  any  evidence  in  the  record  which  sustains  even  this 
claim. 

The  evidence  shows,  and  the  court  found,  that  the  lot  and 
improvements  were  worth  seven  hundred  and  fifty  dollars. 
The  evidence  in  the  record  shows  that  all  of  Leroy  S.  Tay- 
lor's property,  exclusive  of  that  in  controversy,  was  worth 
two  hundred  and  ninety-six  dollars. 

Upon  the  facts  disclosed  it  can  not  with  propriety  be  said 
that  the  conveyance  to  Mrs.  Taylor  was  without  considera- 
tion, and  therefore  voluntary,  nor  was  such  conveyance  a 
fraud  upon  the  creditors  of  Leroy  S.  Taylor.  He  had  no  in- 
terest in  the  property  exeept  that  he  held  the  bare  legal  title  ; 
while  the  equity  of  his  wife  and  her  children,  they  having 
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paid  the  entire  purchase-price  of  the  lot,  was  complete.  Hav- 
ing taken  the  title  in  his  own  name  without  the  consent  of 
those  who  furnished  the  money,  and  paid  the  purchase-price, 
an  enforceable  trust  resulted  in  their  favor  against  Taylor. 
He  held  the  title  in  trust  for  them  from  the  beginning.  The 
equitable  ownera  were  those  whose  money  had  been  used  in 
paying  for  the  lot.  This  ownership  is  the  subject  of  protec- 
tion in  a  court  of  equity.  Heberd  v.  WineSy  105  Ind.  237  ; 
Mitchell  V.  Colglazier,  106  Ind.  464,  and  cases  cited;  Hile- 
man  v.  Hileinan,  85  Ind.  1. 

That  Taylor  subsequently  borrowed  money  on  the  security 
of  the  trust  property,  with  which  to  make  improvements 
upon  it,  did  not  defeat  or  impair  the  rights  of  the  equitable 
owners,  as  respects  his  general  creditors.  He  paid  no  part  of 
this  encumbrance,  so  far  as  appears.  That  he  signed  the  note 
for  the  money  borrowed,  and  secured  it  by  a  mortgage  on  the 
lot,  did  not  extend  or  enlarge  his  right  to,  or  interest  in,  the 
property. 

Mrs.  Taylor^s  children  may  have  had  some  cause  to  com- 
plain, because  the  conveyance  was  made  to  their  mother  alone, 
instead  of  to  her  and  them  jointly,  their  money  having  been 
used  with  that  of  their  mother  to  pay  for  the  lot,  but  this 
furnishes  no  ground  upon  which  the  creditors  of  Leroy  S. 
Taylor  can  assail  the  transaction.  Their  right  is  to  be  con- 
fined to  the  actual  interest  which  their  debtor  had  in  the 
property.  Prior  equitable  interests  could  not  be  subjected  to 
the  claims  of  creditors.  Hays  v.  Reger^  102  Ind.  524;  Wright 
v.  Jones,  105  Ind.  17;  Heberd  v.  Wines,  supra;  Foltz  v. 
Wert,  103  Ind.  404. 

Creditors  can  not  invoke  the  aid  of  the  law,  to  prevent  a 
husband  from  restoring  to  his  wife  and  her  children  that  which 
in  equity  and  good  conscience  he  has  no  right  to  withhold. 
Proctor  V.  Cole,  104  Ind.  373  (383) ;  Lord  v.  Bishop,  101 
Ind.  334. 

A  conveyance  will  not  be  set  aside,  nor  the  property  sub- 
jected to  the  payment  of  the  debts  of  a  grantor  who  has 
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transferred  the  title  to  one  who  has  an  equitable  right  thereto, 
where  it  appears  that  none  of  the  money  or  property  of  such 
grantor  has  gone  into  the  property  so  conveyed.  McLean  v. 
Hessy  106  Ind.  555. 

Even  if  such  grantor  has  some  interest  in  the  property,  a 
conveyance  by  him  to  one  having  a  prior  equitable  right  can 
not  be  defeated  without  protecting  the  equity  on  account  of 
which  the  conveyance  was  made.  One  who  holds  a  legal 
title,  which  is  supported  by  a  prior  subsisting  equity,  can  not 
be  postponed  by,  or  put  upon  a  level  with,  mere  general 
creditors.  Moreover,  upon  the  facts  as  they  appear,  any 
judgment  which  could  properly  have  been  rendered  would 
have  been  wholly  fruitless  of  any  ultimate  benefit  to  the 
creditor.  The  property  in  dispute  is  worth  $750.  It  is  en- 
cumbered by  a  mortgage  of  $300.  The  debtor  is  and  was  at 
the  time  of  the  conveyance  a  resident  householder  of  Knox 
county.  The  law  secured  to  him  an  exemption  of  property 
of  the  value  of  $600.  ■  The  total  value  of  his  property  otlier 
than  that  in  dispute  was  $296.  He  was,  therefore,  entitled 
to  claim,  in  addition  to  his  personal  property,  $304  out  of 
the  real  estate.     Section  710,  R.  S.  1881. 

Under  the  act  of  1875,  section  2508,  R.  S.  1881,  a  pur- 
chaser at  an  execution  sale  can  acquire,  as  against  the  debtor's 
wife,  only  an  undivided  two-thirds  interest  in  the  land  sold. 
It  requires,  therefore,  only  a  moment's  consideration  to  make 
it  apparent,  that  without  regard  to  the  equitable  right  of 
Mrs,  Taylor  in  the  property,  a  judgment  setting  aside  the 
conveyance  would  only  result  in  harassing  the  debtor,  with-^ 
out  any  corresponding  benefit  to  the  creditor.  Even  if 
Leroy  S.  Taylor  had  been  the  owner  of  the  property  in  con- 
troversy, in  his  own  right,  since  it  appears  that  at  the  time 
the  conveyance  was  made,  his  pecuniary  condition,  and  the 
value  of  his  property  subject  to  execution,  were  such  that 
his  right  of  exemption  protected  the  entire  interest  therein 
from  sale,  the  deed  should  not  have  been  declared  fraudulent 
and  set  aside. 
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Where  property,  alleged  to  have  been  fraudulently  con- 
veyed, is,  by  force  of  the  law,  as  effectually  beyond  the  reach 
of  creditors  before  as  it  is  after  such  conveyance,  a  deed 
made  with  the  intention  of  vesting  the  title  irreclainiably  in 
another,  even  though  it  be  voluntary,  is  not  fraudulent  as 
to  creditors. 

What  a  debtor  does  with  his  property  which  is  by  law  ex- 
empt from  execution,  is  a  matter  in  which  his  creditors  have 
no  concern.  Fraud  can  not  be  predicated  upon  the  aliena- 
tion of  such  property.  Burdge  v.  Bolin,  106  Ind.  175  (55 
Am.  R.  724) ;  Faurote  v.  Carr,  108  Ind.  123. 

At  tlie  trial  Mrs.  Taylor  and  her  husband  were  called  as 
witnesses  in  their  own  behalf  respectively.  It  was  proposed 
to  prove  by  them  severally,  in  substance,  that  the  property 
in  dispute  had  been  purchased  and  paid  for  with  the  money  of 
Mrs.  Taylor,  and  that  the  title  had  been  taken  in  the  name 
of  her  husband  without  her  knowledge. 

\yithout  setting  out  at  length  the  testimony  proposed  to  be 
given  in  that  connection,  it  is  sufficient  to  say,  the  evidence 
offered  related  exclusively  to  business  transactions  between 
Mrs.  Taylor  and  her  husband,  concerning  the  purchase  and 
improvement  of  the  lot  in  question.  The  evidence  was  ex- 
cluded by  the  court,  on  the  ground  that  the  witnesses  were 
incompetent  to  testify  in  respect  to  matters  which  occurred 
during  the  lifetime  of  the  deceased.  This  ruling  was  based 
upon  the  court^s  construction  of  section  498,  R.  S.  1881. 

This  section  provides,  that,  "  In  suits  or  proceedings  in 
Avhich  an  executor  or  administrator  is  a  party,  involving  raat^ 
ters  which  occurred  during  the  lifetime  of  the  decedent,  where 
a  judgment  or  allowance  may  be  made  or  rendered  for  or 
against  the  estate,  *  *  any  person  who  is  a  necessary  party 
to  the  issue  or  record,  whose  interest  is  adverse  to  such 
estate,  shall  not  be  a  competent  witness  as  to  such  matters 
against  such  estate." 

Under  that  section  the  test  of  competency  depends,  not  so 
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much  upon  the  fact  to  which  the  adverse  party  is  called  upon 
to  testify,  as  upon  the  contract  or  matter  involved  in  the 
issue  in  the  case.  Where  the  contract  or  matter  involved  in 
the  suit  or  proceeding  is  such  that  one  of  the  parties  to  the 
contract  or  transaction  is,  by  death,  denied  the  privilege  of 
testifying  in  relation  to  such  matter,  the  policy  of  the  statute 
is  to  close  the  lips  of  the  other  also  in  respect  to  such  mat- 
ter. Where,  however,  an  administrator  assails  the  title  of 
another,  such  title  having  been  acquired  through  a  third 
party,  in  a  transaction  to  which  the  decedent  was  a  stranger, 
the  parties  to  the  transaction  can  not  be  prevented  from 
8})eaking  in  reference  to  such  matters,  even  though  they  oc- 
curred during  the  lifetime  of  the  decedent.  A  contract  or 
matter  in  which  the  decedent  in  his  lifetime  never  had  any 
concern  or  interest,  can  not  be  so  involved  in  a  suit  by  his 
personal  representative  as  to  preclude  the  parties  interested 
in  the  transaction,  although  it  may  come  collaterally  in  ques- 
tion, from  upholding  it  by  their  own  testimony.  If  it  were 
otherwise,  the  death  of  a  stranger,  who  presumably  could  not 
have  testified  concerning  the  matter  if  living,  would  close 
the  mouths  of  the  only  persons  interested  in  the  contract 
when  it  was  made. 

The  true  spirit  of  the  statute  seems  to  be,  that  when  a  party 
to  a  subject-matter  or  contract,  in  action,  is  dead,  and  his 
rights  in  the  thing  or  contract  have  passed  to  another  who 
represents  him  in  the  action  or  proceeding  which  involves 
such  contract  or  subject-matter,  to  which  the  deceased  was  a 
party,  the  surviving  party  to  that  subject  shall  not  testify  to 
matters  occurring  during  the  lifetime  of  the  decedent.  War- 
ren V.  Steer,  112  Pa.  St.  634  ;  Granger  v.  Basaett,  98  Mass. 
462 ;  Downs  v.  Belden,  46  Vt.  674 ;  Sanborn  v.  Lang,  41 
Md.  107 ;  Amonett  v.  Montague,  63  Mo.  201 ;  Pattison  v. 
Armstrong,  74  Pa.  St.  476;  1  Whart.  Ev.,  sections  468,469, 
470. 

The  contract  or  transaction  between  Mrs.  Taylor  and  her 
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husband  was  not  the  subject-matter  of  the  action.  It  arose 
on  the  evidence  merely,  and  was,  and  could  have  been,  only 
brought  collaterally  in  question.  It  was,  therefore,  error  to 
exclude  their  testimony. 

It  was  error  to  overrule  the  appellant's  motion  for  a  new 
trial. 

Judgment  reversed,  with  costs,  and  new  trial  ordered* 

Filed  Jan.  11, 1887. 


No.  1 2,496. 

The  St.  Joseph  Hydraulic  Company  v.  The  Cincin- 
nati, Wabash  and  Michigan  Railway  Company. 

Railroad. — Appropriation  Proceedings. — Description, — Action  to  Recover. — 
Where,  in  a  proceeding  by  a  railroad  company  to  appropriate  land,  the 
description  in  the  instrument  of  appropriation  is  sufficient  to  indicate 
to  the  owner  the  land  wanted,  the  latter  can  not,  after  having  appeared 
in  the  condemnation  proceedings  without  making  any  objection  to  the 
description,  maintain  an  action  to  recover  the  land. 

•  From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleety  for  appellant. 
C.  jE.  Cowgill,  for  appellee. 

Elliott,  C.  J. — The  appellant  seeks  by  its  complaint  to 
recover  real  estate  alleged  to  be  in  the  possession  of  the  ap- 
pellee. Issues  were  joined  and  a  trial  had,  resulting  in  a 
judgment  against  the  appellant.  The  question  comes  to  us 
on  the  ruling  denying  a  new  trial. 

The  appellee  instituted  proceedings  to  condemn  the  land 
in  controversy,  and  in  the  instrument  of  appropriation,  thus 
described  the  property: 

"A  strip  or  parcel  of  land  in  the  county  of  Elkhart,  and 
State  of  Indiana,  described  as  follows,  to  wit :    A  strip  or 
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parcel  of  laad  in  the  northeast  quarter  of  section  five  (5), 
township  thirty-seven  (37)  north,  of  range  five  (5)  east,  com- 
mencing at  the  thread  of  the  stream  of  the  St.  Joseph  river 
dividing  the  land  herein  described  from  the  land  on  the  south 
belonging  to  the  Elkhart  Hydraulic  Company  (or  to  the 
United  States),  extending  thence  in  a  northwesterly  direction 
along  the  line  of  the  road,  as  now  located,  of  the  railway 
company,  to  where  the  said  company's  proposed  road,  as  lo- 
cated, intersects  the  highway  known  as  the  Cassopolis  high- 
way, for  a  distance  of  fifteen  hundred  and  fifty  (1550)  feet, 
and  said  strip  being  four  (4)  rods  wide,  that  is,  two  (2)  rods 
in  width  on  each  side  of  the  middle  line,  as  now  located,  of 
said  proposed  railroad,  for  the  full  length  of  said  strip,  ex- 
cept that  for  the  distance  of  three  hundred  and  twenty-five 
(325)  feet  from  the  south  end  thereof,  so  much  of  said  strip 
of  land  as  lies  on  the  west  side  of  the  middle  line  of  the 
company's  road  to  be  only  twenty  feet  in  width." 

Notice  was  given,  and  at  the  proper  time  the  appellant  ap- 
peared and  objected  to  the  proceeding,  but  on  what  grounds, 
or  to  what  part  of  the  proceedings,  the  evidence  does  not 
disclose.  The  court  overruled  the  objections  and  appointed 
commissioners  to  appraise  the  land  sought  to  be  appropriated. 
They  reported  to  the  court,  and  in  their  report  described  the 
land  substantially  as  it  is  described  in  the  instrument  of  ap- 
propriation. The  line  of  the  railroad  was  fixed  by  a  survey 
and  a  profile  correctly  showing  the  line,  and  they  were  on 
file  at  the  time  the  instrument  of  appropriation  was  filed  in 
the  clerk's  office. 

While  the  commissioners  were  examining  the  land  sought 
to  be  appropriated,  the  appellant  was  present  by  its  officers 
and  pointed  out  to  the  commissioners  to  what  extent  the 
seizure  and  use  of  the  land  would  injure  the  appellant. 

On  the  20th  d^y  of  October,  1881,  the  commissioners 
properly  filed  their  report  assessing  the  damages  of  the  ap- 
pellant at  $350.  This  sum  was  paid  to  the  clerk  on  the  day 
the  report  was  filed,  for  the  use  and  benefit  of  the  appellant. 


n 
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The  contention  of  the  appellant's  counsel  is  that  the  ap- 
pellee acquired  no  title  to  the  land  in  dispute,  for  the  reason 
that  the  description  in  the  instrument  of  appropriation  is  in- 
suflScient.  It  is  not  necessary  for  us  to  decide  whether  the 
description  would  have  been  sufficient  under  the  provision  of 
the  statute  requiring  "a  precise  description  of  the  land  de- 
sired to  be  taken,"  if  the  objection  had  been  made  in  the  con- 
demnation proceedings,  for  here  the  question  was  not  pre- 
sented in  the  condemnation  proceedings,  but  in  a  purely  collat- 
eral manner.  The  rule  as  to  the  description  is  very  strict  where 
the  question  is  made  in  the  condemnation  proceedings.  In- 
dianapolisy  etc.,  R,  R.  Co,  v.  Newsora,  54  Ind.  121 ;  Midland 
R.  W.  Co,  V.  Smithy  post,  p.  488. 

There  are,  however,  obvious  reasons  why  the  rule  declared 
in  these  cases  should  not  apply  where  the  objection  is  not 
made  until  after  the  judgment  in  the  condemnation  proceed- 
ings has  been  entered  and  the  assessment  paid  into  court.  It 
IS  a  principle  running  through  many  cases,  and  enforced  in 
many  forms,  that  an  objection  made  seasonably  and  in  the 
original  proceeding  will  be  given  force,  which  would  be  ut- 
terly unavailing  in  a  mere  collateral  attack.  We  can  per- 
ceive no  reason  why  the  general  principle  should  not  apply 
here,  for  the  judgment  of  the  court  in  the  condemnation  pro- 
ceedings must  settle  all  questions  as  to  the  sufficiency  of  the 
instrument  of  appropriation,  or  else  it  settles  none.  The  gen- 
eral doctrine  which  must  rule  this  case  was  asserted  in  Indi- 
ana, etc.,  Co,  V.  Louisville,  etc.,  R,  W.  Co.,  107  Ind.  301,  and 
is  decisive  of  the  controversv. 

The  case  now  in  hearing  is  much  stronger  than  the  case 
referred  to,  for  here  the  land-owners  took  part  in  the  exami- 
nation made  by  the  commissioners  after  having  appeared  and 
objected  to  the  proceedings.  If  the  description  was  deemed 
insufficient,  it  ought  to  have  been  objected  to  at  the  proper 
time,  and  it  is  now  too  late  to  raise  that  question. 

We  do  not  decide,  or  mean  to  decide,  that  the  description  is 
insufficient  in  any  material  respect ;  on  the  contrary,  we  in- 
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cline  to  the  opinion  that  it  should  be  held  sufficient^  no  mat- 
ter what  the  form  of  the  attack. 

The  familiar  principle,  so  often  applied  in  determining  the 
sufficiency  of  descriptions,  properly  applies  here,  for  this  de- 
scription can  be  made  certain,  and  that  which  can  be  made 
certain  is  so  in  law.  The  map  or  profile  required  by  the  stat- 
ute, together  with  the  monuments  referred  to  in  the  descrip- 
tion, it  seems  to  us,  supplies  means  for  fully  and  accurately 
identifying  the  land.  But  we  need  go  no  further  in  this  case 
than  to  decide  that  there  is  some  description  of  the  land,  and 
that  as  it  was  sufficient  to  indicate  to  the  owner  what  the 
railroad  company  desired  to  appropriate,  the  owner  can  not, 
after  having  appeared  in  the  condemnation  proceedings,  and' 
made  no  objections  to  the  description,  maintain  an  action 
to  recover  the  land. 

Judgment  affirmed. 

Filed  Jan.  8, 1887. 


No.  12,991. 

Green  v.  The  State. 

CrsmisaJj  Law. — Frequenting  Gambling  House. — Evidence, — Where  a  per- 
son is  indicted  for  f  requentin^^  a  place  where  gambling  is  permitted,  evi- 
dence that  the  defendant  was  in  such  place  on  one  occasion  is  not 
safficient  to  sustain  a  conviction. 

From  the  Jay  Circuit  Court. 

C.  CoTwin  and  J.  31.  Smith,  for  appellant. 
L.  T.  MicheneVy  Attorney  General,  and  W.  B,  Hordy  for  the 
State. 

NiBLACK,  J.— Section  2085,  R.  S.  1881,  enacts  that  "  Who- 
ever, for  the  purpose  of  gaming  with  cards  or  otherwise,  trav- 
els about  from  place  to  place,  or  frequents  any  place  where 
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gambling  is  permitted,  or  engages  in  gambling  for  a  livelihood, 
is  a  common  gambler,  and,  upon  conviction  thereof,  shall  be 
fined  not  more  than  one  hundred  dollars  nor  less  than  five 
dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  more  than  three  months  nor  less  than  ten  days." 

On  the  30th  day  of  December,  1885,  an  indictment  was 
returned  in  the  court  below  against  the  appellant,  Edward 
O.  Green,  for  frequenting  a  certain  described  house  in  which 
•gambling  was  permitted,  on  divers  days  and  times  between 
the  1st  day  of  August,  1885,  and  the  time  of  returning  the 
indictment. 

The  circuit  court,  trying  the  cause  without  a  jury,  found 
the  appellant  guilty  as  charged,  assessing  a  fine  only  against 
him,  and  rendered  judgment  accordingly. 

Several  witnesses  testified  to  having  seen  the  appellant  on 
the  night  of  the  17th  day  of  October,  1885,  in  a  room  of 
the  building,  described  in  the  indictment,  engaged  in  a  game 
on  which  money  was  wagered,  but  there  was  no  evidence 
•either  showing  or  tending  to  show  that  he  had  ever  visited 
the  house,  or  been  present  at  any  game  played  in  it,  at  any 
other  time. 

This  evidence  was  clearly  insufficient  to  sustain  the  finding 
of  the  circuit  court. 

Webster,  in  his  dictionary,  states  the  meaning  of  the  verb 
"to  frequent"  to  be  "to  visit  often,"  "to  resort  to  often  or 
habitually." 

Proof  of  an  occasional  visit  to  a  house  in  which  gambling 
is  permitted,  is  not  sufficient  to  sustain  a  conviction  in  a  case 
like  the  one  before  us.  To  make  the  frequerding  of  such  a 
house  a  misdemeanor,  it  must  be  something  akin  to,  or  in 
the  nature  of,  a  habit.  When  a  person  engages  in  a  game 
for  a  wager,  whether  in  a  gambling  house  or  elsewhere,  he 
commits  a  criminal  ofience,  but  the  offence  which  he  thus 
commits  is  an  essentially  different  one  from  that  charged  in 
this  case. 

A  person  may  be  guilty  of  frequerding  a  gambling  house 
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for  the  purpose  of  gaming  without  actually  engaging  in  any 
game.     Hotoard  v.  Statey  64  Ind.  516, 

It  is  a  dissolute  and  demoralizing  course  of  life  against 
which  the  law  declares  in  the  second  division  of  the  statute 
herein  above  set  out. 

Reference  is  also  made  to  the  following  authorities :  Staie 
V.  Miller,  6  Blackf.  502;  StaU  v.  Allen,  69  Ind.  124 ;  Bishop 
Stat.  Crimes,  section  1018;  1  Bishop  Crim.  Law,  section 
1102,  vol.  2,  section  651 ;  Stcde  v.  Markham,  15  La.  An.  498 ; 
Antle  V.  State,  6  Texas  App.  202. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Filed  Jan.  12, 1887. 


No.  12,337. 

Beitman  v,  Hopkins  et  ux. 

EvTOENCE. — Communiealions  Between  Husband  and  Wife, — FrauduleTU  Con- 
vetfonee. — Consideration. — Statute  Construed. — In  a  suit  against  a  husband 
and  wife  to  set  aside  an  alleged  fraudulent  conveyance  from  the  former 
to  the  latter,  the  negotiations  between  them  prior  to  the  conveyance, 
relative  to  the  consideration,  are  not  incompetent  under  section  497,  R. 
S.  1881,  and  are  admissible  in  evidence. 

Trial. — Special  Judge. — Failure  to  Sign  Judgment. — Right  to  Sign  at  Subse- 
quent Term. — Re-Trial. — Where  a  cause  is  tried  by  a  special  judge,  who 
neglects  to  sign  the  record  of  the  final  judgment,  at  the  term  at  which 
it  is  rendered,  he  may  sign  it  at  a  subsequent  term.  Such  failure  is  at 
most  a  mere  irregularity,  and  does  not  entitle  the  judgment  defendant 
to  a  re-trial. 

From  the  Daviess  Circuit  Court. 

F.  M.  Haynes,  A.  J.  Padgett  and  /.  Dovmey,  for  appellant. 
/.  W.  Burton,  for  appellees. 

ZoLLAES,  J. — Appellant,  having  a  judgment  against  Eze- 
kiel  Hopkins,  brought  this  action  against  him  and  his  wife, 
Vol.  109.— 12 
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Martha,  to  set  aside  a  conveyance  of  real  estate  from  him  to 
her,  upon  the  ground  that  it  was  fraudulent  and  void  ss 
against  creditors,  and  especially  as  to  appellant. 

The  consideration  expressed  in  the  deed  is  one  dollar,  and 
the  repayment  of  money  which,  prior  to  the  conveyance,  the 
husband,  Ezekiel,  had  received  from  the  wife,  Martha.  Upon 
the  trial,  the  wife  was  allowed  to  state  that  at  the  time  the 
deed  was  executed,  it  was  agreed  between  her  and  her  hus- 
band, that  the  land  should  be  conveyed  to  her  in  payment  of 
the  husband's  indebtedness  to  her,  and  that  as  a  further  con- 
sideration she  agreed  to  assume  and  pay  a  mortgage  upon 
the  land  executed  by  the  husband,  and  in  the  execution  of 
which  she  had  not  joined. 

Appellant  objected  and  still  objects  to  the  evidence,  upon 
the  ground  that  it  was  the  detailing  of  communications  be- 
tween the  husband  and  wife,  and  hence  incompetent  under 
section  497  of  the  code.  The  evidence  was  a  statement  of 
the  negotiations  between  the  husband  and  wife  prior  to,  and 
which  resulted  in,  the  conveyance  of  the  land.  In  our  judg- 
ment, those  negotiations  were  in  no  sense  such  communica- 
tions between  husband  and  wife  as  are  rendered  incompetent 
under  the  above  section  of  the  statute.  Such,  clearly,  is  the 
result  of  the  holding  in  the  case  of  Schmied  v.  Frank,  86 
Ind.  250.  The  holding  in  that  case,  upon  the  point  in- 
volved here,  is  applicable,  and  authority,  in  the  construction 
of  our  present  statute.  See,  also,  as  bearing  upon  the  ques- 
tion, Mitchell  V.  Colglazier^  106  Ind.  464 ;  Sedgwick  v.  TuLcker, 
90  Ind.  271. 

The  cause  was  tried,  and  judgment  rendered,  by  a  special 
judge.  He  neglected  to  sign  the  record  of  the  final  judg- 
ment. At  a  subsequent  term  of  the  court,  appellant  made  a 
motion  to  have  the  cause  redocketed  for  another  trial,  be- 
cause of  such  failure  of  the  special  judge  to  sign  the  record 
at  the  term  at  which  the  judgment  was  rendered.  Over  ap- 
pellant^s  objection  and  ex(^eption,  the  special  judge  overruled 
that  motion,  and  signed  the  record. 
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The  failure  of  the  special  judge  to  sign  the  record  of  the 
final  judgment  at  the  term  at  which  the  judgment  was  ren- 
dered, did  not  render  the  judgment  void.  It  was  at  most 
but  an  irregularity,  and  could  in  no  event  entitle  appellant 
to  a  re-trial.  And  if  it  should  be  conceded  that  the  special 
judge  had  no  authority  to  sign  the  judgment  at  the  time  he 
did,  it  would  not  follow  at  all,  that  the  judgment  was  void. 

We  think,  however,  that  under  section  415,  R.  S.  1881, 
the  special  judge  had  authority  to  pass  upon  appellant's  mo- 
tion, and  to  sign  the  record  at  the  time  he  did.  The  statute, 
it  will  be  observed,  is  an  enlargement  upon  prior  statutes, 
and  was  intended  to  clothe  special  judges  with  authority  to 
act  in  cases  in  which  they  are  called  to  preside,  until  the 
final  judgment  is  rendered,  entered  up,  and  signed. 

Some  question  is  made  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  in  favor  of  appellee  Martha  Hopkins. 
We  can  not  reverse  the  judgment  upon  the  weight  of  the 
evidence.  It  may  be  observed  in  passing,  that  three  juries, 
in  the  separate  trials,  decided  the  questions  of  fact  in  her 
fiivor.  We  find  no  error  for  which  the  judgment  should  be 
reversed. 

Judgment  affirmed,  with  costs. 

FHed  Jan.  8, 1887. 


No.  12,064. 

The  Indianapolis,  Peru  and  Chicago  Railway  Com- 
pany V.  Pitzer. 

RArLROAD. — Negligence. — Permitting  Child  to  Enter  Train. — The  mere  fact 
that  a  child  of  tender  years  is  permitted  by  the  persons  in  charge  of  a 
passenger  train  to  enter  it  at  a  regular  station,  is  not  in  itself  sufficient 
to  charge  the  railroad  company  with  negligence. 

Same. —  Intruder. —  Oare  Required  Respecting  Child. —  The  conductor  of  a 
train,  upon  which  a  child  seven  years  old  has  become  an  intruder,  is 
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bound  to  use  greater  care  in  dealing  with  such  child  than  is  required 
respecting  older  persons. 

Same. — Trespassing  ChUd, — Ihily  of  Trainmen. —  Where  a  young  child  u 
seen  upon  the  track  by  the  persons  in  charge  of  a  train,  more  care  is 
required  than  in  the  case  of  one  who  has  reached  the  age  of  discretion. 
There  is  no  presumption  that  it  will  heed  signals  of  danger,  and  the 
engineer  is  bound  to  stop  the  train,  if  he  sees  that  the  child  makes  no 
attempt  to  leave  the  track. 

Same. — Znability  of  Company, — A  boy  seven  years  old,  without  the  fault  of 
his  parents,  wandered  to  a  railroad  station,  entered  a  passenger  train 
and  was  carried  to  a  distant  station,  where  the  conductor  put  him  off, 
leaving  him  in  charge  of  no  one,  and  giving  no  instructions  con- 
cerning him.  The  child,  left  to  himself,  went  upon  the  track,  at  a  place 
near  a  highway  crossing,  where  he  could  be  seen  for  three-fourths  of  a 
mile  by  persons  in  charge  of  a  train  coming  from  the  south.  A  freight 
train  moving  northward,  in  the  daytime,  on  an  ascending  grade,  where 
it  could  easily  have  been  stopped  had  an  effort  been  made  to  do  so,  ran 
upon  and  killed  the  child. 

Held,  that  the  railroad  company  is  liable. 

Same. — Damages. — The  responsibility  of  a  wron^-doer  for  consequential 
damages  resulting  from  his  act,  is  the  same  in  cases  of  actionable  neg- 
ligence as  in  cases  of  wilful  or  malicious  torts. 

■Same. — Pecuniary  Condition  of  PiirenJt, — Attendants  for  Children. — The  pecu- 
niary condition  of  the  parent,  and  his  inability  to  employ  servants  to 
take  care  of  his  children,  are  not  proper  subjects  for  consideration  bv 
the  jury  in  an  action  by  him  for  negligently  causing  the  death  of  a 
child. 

Juror. — Examination.— Supreme  CouH. — Practice. — The  Supreme  Court  will 
not  pass  upon  a  rejected  question,  propounded  to  a  person  called  as  a 
juror,  touching  his  competency,  unless  the  entire  examination  of  such 
juror  is  set  out  in  the  record,  in  order  that  it  may  be  shown  whether  any 
injury  was  done. 

From  the  Howard  Circuit  Court. 

C.  B.  Stuart  and  W.  F.  Stuart,  for  appellant. 
J.  W.  Kern,  J.  O.  Blacklidge,  W,  E.  BlacMidge  and  B.  C. 
H.  Mooriy  for  appellee. 

Elliott,  C.  J. — The  material  allegations  of  the  appellee's 
complaint  are  these  :  That  the  son  of  the  appellee,  aged  seven 
years  and  two  months,  without  the  fault  or  negligence  of  his 
parents,  wandered  to  the  depot  of  the  appellant,  in  the  city 
of  Kokomo,  and  was  carelessly  and  negligently  permitted  to 


NOVEMBER  TERM,  1886.  181 


The  Indianapolis,  Peru  and  Chicago  Kuilway  Company  r.  Pitzer. 

get  on  one  of  its  passenger  trains  which  stopped  for  five  min- 
utes at  that  depot ;  that  the  child  was  carried  to  Jackson  sta- 
tion ;  that  the  conductor  of  the  appellant's  train  "  wrongfully, 
carelessly  and  negligently  put  the  child,  Arthur  Pitzer,  oflF  at 
that  station,  without  leaving  him  in  charge  of  any  person,  or 
giving  any  one  instructions  concerning  him ; "  that  the  con- 
ductor well  knew  that  Arthur  Pitzer  had  been  carried  to  that 
point  through  the  carelessness  and  negligence  of  the  agents 
and  employees  of  the  defendant;  that  the  child,  having  been 
thus  wrongfully  put  off  the  train  at  Jackson  station,  with- 
out being  placed  under  the  control  or  in  the  charge  of  any 
person,  and  without  the  fault  or  neglect  of  his  parents,  was 
casually  upon  the  track  of  the  defendant  at  a  point  on  the 
line  thereof,  at  or  near  where  a  highway  crossed  it,  about  one 
and  one-fourth  miles  north  of  Jackson  station  ;  that,  at  that 
point,  between  the  hours  of  four  and  five  o'clock  p.  M.,  he 
was  run  over  and  killed  by  a  freight  train  of  the  appellant ; 
that  although  he  was  on  the  track  at  a  place  where  he  could 
be  seen,  and  was  seen,  by  the  trainmen  for  a  distance  of  three- 
fourths  of  a  mile,  no  signals  of  warning  were  given,  but  with- 
out such  signals,  and  without  any  effort  to  stop  the  train,  the 
employees  of  the  defendant  ran  the  train  upon  him,  although 
there  was  an  ascending  grade,  and  the  train  could  easily  have 
been  stopped. 

We  regard  it  as  quite  clear  that  the  appellant  was  not  in 
figiult  for  allowing  the  cluld  to  get  upon  the  train.  If  in  any 
event  a  railroad  company  could  be  made  liable  for  carelessly 
permitting  a  person,  young  or  old,  to  get  upon  one  of  its  pas- 
senger trains,  it  can  ttot  be  made  liable  in  such  a  case  as  that 
stated  by  the  compl|^int.  It  does  not  appear  that  the  child 
was  not,  so  far,  at  least,  as  the  servants  of  the  appellant  could 
observe,  in  company  with  adult  persons  who  entered  the  train 
at  the  city  of  Kokomo,  nor  does  it  appear  that  the  appel- 
lant's employees  knew,  or  could  have  known,  that  he  had  no 
right  to  take  passage.  We  suppose  it  to  be  perfectly  clear 
that  a  child  of  tender  years  may  enter  a  railroad  train  with- 
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out  subjecting  the  company  to  the  charge  of  negligence,  and 
that  the  mere  failure  to  keep  a  child  off  the  train  will  not 
supply  a  foundation  for  an  action.     We  know  of  no  princi- 
ple that  requires  railroad  companies  to  keep  watch  to  prevent 
persons,  young  or  old,  from  entering  their  passenger  trains  at 
a  regular  station.     If  in  any  case  of  this  chamcter  a  i-ailroad 
company  can  be  made  liable  for  allowing  a  child  to  enter  one 
of  its  passenger  trains,  it  can  only  be  a  case  where  facts  are 
stated  showing  that  it  was  wrong  to  permit  the  child  to  get 
upon  the  train,  and  here  there  are  no  such  facts  pleaded.  We 
conclude,  therefore,  that  the  mere  fact  that  the  child  was  per- 
mitted to  enter  the  passenger  train  creates  no  cause  of  action 
against  the  appellant,  for  he  entered  the  train  as  an  intruder. 
Intruders,  infants  or  adults,  can  not,  as  a  general  rule,  im- 
pose any  duties  upon  the  person  on  whose  property  they  in- 
trude. Laryv.  Cleveland,  etc,  R.  R.  Cb.,  78  Ind.  323  (41  Am. 
R.  572) ;  Everhart  v.   Terre  Haxde,  etc.,  R.  R,  Co,,  78  Ind. 
292  (41  Am.  R.  567);  State,  ex  rel,  v.  Harris,  89  Ind.  363 
(46  Am.  R.  169),  see  p.  366;  Nave  v.  Flack,  90  Ind.  205 
(46  Am.  R.  205),  see  p.  206 ;  Evajisville,  etc.,  R.  R.  Co.  v. 
Griffin,  100  Ind.  221  (50  Am.  R.  783) ;    Hestonville,  etc.,  R. 
W.  Co.  V.  Connell,  88  Pa.  St.  520  (32  Am.  R.  472);  Morris- 
sey  V.  Eastern  R.  R.  Co.,  126  Mass.  377  (30  Am.  R.  686); 
Gavin  v.  aty  of  Chicago,  97  111.  66  (37  Am.  R.  99) ;  3IcAlpin 
V.  Powell,  70  N.  Y.  126  (26  Am.  R.  555) ;  Snyder  v.  Han- 
nibal,  etc.,  R.  R.  Co.,  60  Mo.  413;  Zoebisch  v.  Tarbell,  10 
Allen,  385;  Brown  v.  European,  etc.,  R.  W.  Co.,  58  Maine, 
384 ;  Baltimore,  etc.,  R.  R.   Co.  v.  Hchwindling,  101   Pa.  St. 
258  (47  Am.  R.  706) ;  Atchison,  etc.,  R.  R.  Co.  v.  Flinn,  24 
Kan.  627. 

These  cases  are  to  be  discriminated  from  those  in  which  one 
places  dangerous  agencies  where  trespassing  children  are 
likely  to  be  injured  by  them ;  for  here  the  company  did 
what  it  was  perfectly  lawful  for  it  to  do,  and  that  was,  to  run  a 
passenger  train  in  the  manner  in  which  such  trains  are  usu- 
ally managed.     The  class  of  cases  to  which  we  refer,  although 
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numerous,  have  no  application  here.  Of  this  class  the  fol- 
io wing  are  representative  cases:  Binford  v.  Johnston,  82  Ind. 
426  (42  Am.  R.  508)  ;  Dixon  v.  Bell,  5  M.  &  S.  198 ;  Lynch 
V.  NurdiUy  1  Q.  B.  29;  Carter  v.  Towne,  98  Mass.  567; 
Railroad  Co.  v.  Stout,  1 7  Wall.  657 ;  Bird  v.  Holbrook,  4 
Biug.  628;  Birge  v.  Gardner,  19  Conn.  507;  Keffe  v.  Mil- 
waukee,  etc.,  R.  W.  Co.,  21  Minn.  207  (18  Am.  R.  393); 
Nagel  v.  Missouri,  etc.,  R.  W.  Co.,  75  Mo.  653  (42  Am.  R. 
418) ;  Evansich  v.  Gulf,  etc.,  R.  W.  Co.,  57  Texas,  126  (44 
Am.  R.  586) ;  Townley  v.  Chicago,  etc.,  R.  W.  Co.,  53  Wis, 
€26;  BransoM  v.  Labrot,  81  Ky.  638  (50  Am.  R.  193); 
Kansas,  etc.,  R.  R.  Co.  v.  Fitzsinimons,  22  Kan.  686  (31  Am. 
R.  203). 

The  cases  last  cited  all  recognize  the  rule  that  children  of 
tender  years  are  not  to  be  treated  as  persons  of  mature  years. 
This  is  a  reasonable  and  humane  rule,  and  any  other  would 
be  a  cruel  reproach  to  the  law ;  but  the  law  merits  no  such 
reproach,  for,  throughout  all  its  branches,  whether  of  tort  or 
-contract,  there  runs,  like  the  marking  red  cord  of  the  British 
iiavy,  a  line  distinguishing  children  of  years  too  few  to  have 
judgment  or  discretion,  from  those  old  enough  to  possess  and 
exercise  those  faculties.  This  is  a  doctrine  taught  by  every 
man's  experience,  and  sanctioned  by  our  law.  A  departure 
from  it  would  shock  every  one's  sense  of  justice  and  hu- 
manity. Cases  very  closely  resembling  the  present  recognize 
and  enforce  this  distinction,  and  without  substantial  diver- 
sity of  opinion  the  general  principle  is  recognized,  although 
there  is  not  entire  uniformity  in  its  application.  Dr.  Whar- 
ton, in  discussing  the  general  subject,  says :  "  The  protection 
of  the  helpless  from  spoliation  is  one  of  the  cardinal  duties 
of  Christian  civilization ;  and  when  those  so  helpless  are 
young  children,  this  duty  is  aided  both  by  the  instincts  of 
nature  and  the  true  policy  of  the  State."  Wharton  Neg., 
section  313.  Mr.- Thompson  says:  "The  general  rule  is, 
that  where  the  injury  is  caused  by  the  actual  negligence  of 
the  company,  the  child  can  be  expected  to  use  discretion  only 
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in  respect  of  its  years ;  and  the  total  incapacity  of  a  child  to 
know  the  danger,  and  avoid  it,  shields  it  from  responsibility 
for  its  acts.  Greater  care,  therefore,  must  be  exercised  in  refer- 
ence to  children  than  to  adults.'^  1  Thompson  Neg.  452. 
Another  author  says :  "  AVhen  the  trespasser  is  an  infant,  the 
railway  company,  on  the  one  hand,  is  held  bound  to  exercise  a 
higher  degree  of  care  and  caution  than  is  required  as  to  adults, 
and  the  infant,  on  the  other  hand,  is  not  required  to  exercise  a 
discretion  and  prudence  beyond  its  years,  but  only  that  meas- 
ure of  sense  and  judgment  which  it  may  reasonably  be 
expected  to  possess  in  view  of  its  age."  Beach  Cont.  Neg. 
211.  Cases  in  great  numbers  might  be  collected  supporting 
the  general  doctrine  declared  by  these  authors,  and  applying 
it  to  almost  every  conceivable  phase  of  the  question,  but 
we  deem  it  unnecessary  to  cite  these  cases,  as  there  is  little, 
if  any,  diversity  of  opinion.  The  principle  of  which  we 
are  speaking  supplies  the  initial  proposition  for  this  discus- 
sion, since  it  enables  us  to  declare  that  the  conductor  was 
bound  to  use  much  greater  care  in  dealing  with  a  child  of 
seven  years  than  he  would  have  been  required  to  exercise 
respecting  an  older  person.  The  care  exercised  by  him  was 
not  such  as  under  the  circumstances  it  was  his  duty  to  exer- 
cise.  Expelling  from  the  train,  miles  from  its  home,  a  child 
so  young  as  to  be  incapable  of  taking  care  of  itself  or  of 
comprehending  the  danger  of  its  situation,  without  asking 
any  one  to  give  it  attention  or  look  after  its  safety,  was  not 
such  care  as  humanity  and  justice  require;  but  we  do  not 
place  our  decision  upon  this  point  alone,  for  we  think  that 
the  conductor's  want  of  care  must  be  taken  in  conjunction 
with  the  wrong  of  the  engineer  and  those  in  charge  of  the 
freight  train,  in  negligently  failing  to  stop  the  train  when  it 
was  within  their  power  to  do  so  before  it  ran  upon  the  child. 
These  two  leading  facts,  when  combined,  make  a  case  estab- 
lishing negligence  on  the  part  of  the  appellant,  and  exclud- 
ing contributory  negligence  on  the  part  of  the  child.  We 
can  not  undertake  to  comment  upon  all  of  the  many  cases 
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which  declare  principles  "that  rule  such  cases  as  this,  but  we 
deem  it  not  unprofitable  to  refer  to  some  of  the  decisions 
which  light  our  way  to  a  just  conclusion. 

In  Loutaville,  etc.,  R.  JR.  Go,  v.  Sullivan^  81  Ky.  624  (50 
Am.  R.  186),  a  man,  so  drunk  as  to  be  helpless  mentally  and 
physically,  was  put  off  a  railroad  train,  on  a  cold  winter 
night,  by  a  conductor  who  knew  his  condition.  The  passen- 
ger so  ejected  from  the  train  was  severely  frozen,  and  in  a 
very  strongly-reasoned  opinion  the  company  was  held  liable. 
The  doctrine  of  this  case  is  perhaps  an  extreme  one,  and  to 
be  carefully  limited,  yet  it  is  not  easy  to  answer  the  reasoning 
of  the  court  or  meet  the  force  of  the  authorities  cited. 

In  our  own  case  of  McClelland  v.  Louisville ,  etc, ^  R,  IF.  Co,y 
94  Ind.  276,  the  company  was  held  to  be  not  responsible  for 
the  killing  of  a  drunken  man  who  was  put  off  the  train  and 
wandered  back  upon  the  track  and  was  killed  ;  but  the  theory 
upon  which  that  case  was  decided  hardly  meets  the  question 
as  presented  in  this  case,  or  in  Louisville,  etc,  R,  R,  Co.  v. 
Sullivan,  supra-y^ior  the  facts  are  not  the  same  in  the  two  cases. 

The  court  in  the  case  of  Atchison,  etc,  R.  R,  Co.  v.  Weber, 
33  Kan.  543  (52  Am.  R.  543),  approved  this  instruction  :  "  Of 
course  the  carrier  is  not  required  to  keep  hospitals  or  nurses 
for  sick  or  insane  passengers,  but  when  a  passenger  is  found 
by  the  carrier  to  be  in  such  a  helpless  condition,  it  is  the  duty 
of  the  carrier  to  exercise  the  reasonable  and  necessary  offices 
of  humanity  toward  him  until  some  suitable  provision  may 
be  made.  ^^  And  it  was  held  that  it  was  proper  for  the  carrier 
to  transport  a  passenger  suffering  from  delirium  tremens  to  one 
of  its  stations,  and  there  place  him  in  charge  of  the  overseer 
of  the  poor. 

Discussing  a  question  somewhat  similar  to  that  involved  in 
the  cases  cited,  the  Supreme  Court  of  Ohio  said  :  "  It  might, 
perhaps,  as  far  as  this  case  is  concerned,  be  conceded  that  if 
a  man  were  so  intoxicated  as  to  be  without  reason,  sense,  or  in- 
telligence, it  would  be  unlawful,  as  it  would  be  inhuman,  to 
expel  him  from  cars  at  night,  where  he  would  be  just  as 
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likely  as  not  to  lie  down  upon  the  rails  and  go  to  sleep.  We 
may  concede  further,  that  to  put  off  a  drunken  man,  during 
a  bitterly  cold  night,  in  the  woods,  far  from  any  house,  when 
the  probabilities  were  that  he  would  freeze  to  death  before 
help  could  reach  him,  would  be  as  indefensible  in  law  as  it 
would  be  wicked  and  cruel  in  fact."  Railway  Co.  v.  Valleley, 
32  Ohio  St.  rAo  (30  Am.  R.  601). 

These  are  cases,  extreme  ones  it  may  be,  illustrating  the 
doctrine  that  regard  must  be  had  to  the  helpless  condition  of 
one  who  enters  a  railroad  train,  and  that  those  in  charge  of 
the  train  must  do  no  act  which  is  cruel  or  inhuman.  Grant- 
ing that  these  cases  are  extreme  ones,  still,  the  general  doc- 
trine which  they  assert  is  undeniably  a  sound  one,  for  through 
all  the  cases  runs  the  principle  that  what  humanity  requires 
must  be  done  by  those  who  act  with  knowledge  of  another?s 
helplessness.  Weymire  v.  Wolfe,  52  Iowa,  533  ;  Northern  Cen- 
tral R,  W.  Co.  V.  State,  29  Md.  420;  Walker  v.  Great  Western 
R.  W.  Co.,  L.  R.  2  Exch.  228;  Swazey  v.  Union  Manfg. 
Co,,  42  Conn.  556;  Atlantic,  etc,  R.  R.  Co.  v.  Reianer,  18 
Kan.  458 ;  Marquette,  etc.,  R.  R.  Co.  v.  Taft,  28  Mich.  289 
(opinion  of  Cooley,  J.) ;  Terre  Haute,  etc.,  R.  R.  Co,  v. 
McMurray,  98  Ind.  358  (49  Am.  R.  752). 

This  principle  supplies  a  solid  foundation  for  the  rule  that 
the  age  of  a  child  is  an  important  element  to  be  considered 
in  determining  whether  the  person  who  injured  him  was  neg- 
ligent, as  well  as  in  determining  whether  the  child  himself 
was  guilty  of  contributory  negligence.  We  know  that  there 
are  many  cases  which  hold,  and  rightly  hold,  that  children 
may  be  guilty  of  negligence.  Hathaway  v.  Toledo,  etc.,  R.  W. 
Co.,  46  Ind.  25 ;  Higgins  v.  Jeffcrsonville,  etc.,  R.  R.  Co.,  52 
Ind.  110;  2  Wood  Railway  Law,  1272,  1273. 

A  child's  age  and  helplessness  may,  however,  often  excuse 
where  one  of  mature  age  would  be  adjudged  in  fault,  and 
may  also  often  make  an  act  negligent  as  to  him  that  would 
not  be  so  as  to  one  of  riper  years.  It  is  upon  this  principle 
that  a  recent  writer — who  fortifies  his  assertion  by  many 
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cases — is  sustained  in  saying:  "But  there  is  no  presumption 
that  a  young  child  or  a  drunken  person  will  heed  the  signals 
of  danger,  and  the  engineer  is  bound  to  stop  the  train  if  he  sees 
that  tliey  make  no  attempt  to  leave  the  track."  2  Wood 
Eailway  Law,  1268n. 

Doubtless  the  rule  is  to  be  very  guardedly  applied  to  one 
who  voluntarily  incapacitates  himself,  since  he  himself  is 
guilty  of  a  wrong  not  easily  palliated,  and  it  is  not  easy  for 
an  engineer  to  distinguish  a  drunken  man  from  a  sober  one ; 
but,  with  respect  to  a  child  of  seven  years  of  age,  it  is  far 
otherwise,  for  nature  has  incapacitated  it  and  the  engineer 
can  readily  distinguish  from  his  stature  and  appearance  the 
difference  between  it  and  a  person  who  has  attained  years  of 
discretion.  Illustrating  the  subject  we  are  discussing,  is  a 
decision  by  a  court  which  has  applied  with  as  much  strict- 
ness as  any  in  the  land  the  law  against  children,  wherein 
it  was  held  that  negligence  could  not  be  imputed  to  a  boy 
nine  years  of  age  who  had  climbed  through  a  train  of  freight 
cars  and  was  injured.  Penm^yhania  Co,  v.  Kelly,  31  Pa. 
St.  372.  In  another  case  in  that  court  it  was  said:  *^He 
acted  like  a  child  and  like  a  child  he  must  be  judged."  Ranch 
v.  Lloydy  31  Pa.  St.  358.  In  still  another  case  in  that  court 
it  was  held,  that  where  a  boy  was  carried  against  his  will  for 
five  miles,  and  in  returning  home  received  injury,  the  wrong- 
doer must  respond  in  damages.  Drake,  v.  KieJy,  93  Pa.  St. 
492.  The  case  of  Lovett  v.  Salem,  etc.,  R.  R.  Co.,  9  Allen,  557, 
decides  that  a  railroad  company  is  liable  for  injury  to  a  child 
ten  years  of  age,  who  was  wrongfully  on  a  street  railway  car, 
and  jumped  from  it,  while  it  was  moving  rapidly,  at  the 
direction  of  the  driver;  the  court  placing  its  decision  upon 
the  ground  that  the  child  was  young  and  could  not  be 
expected  to  act  as  an  adult  would  do. 

It  was  held  in  Kline  v.  Central  Pacific  R.  R.  Co.,  37  Cal. 
400,  that  the  company  was  liable  where  a  boy  sixteen  years 
of  age  leaped  from  a  train  upon  which  he  was  a  trespasser,  at 
a  show  of  force  displayed  by  the  conduotor,  and  the  prin- 
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ciple  asserted  in  Lovett  v.  Salem,  etc,,  R,  i2.  Co.,  supra,  was 
accepted  as  the  ruling  one. 

In  3Ieeks  v.  Southern  Pacific  R.  R.  Co.,  56  Cal.  513  (38 
Am.  R.  67),  an  infant  of  six  or  seven  years  of  age  was  sleep- 
ing on  the  track,  and  it  was  held  that  as  those  in  charge  of 
the  train  were  bound  to  keep  a  vigilant  watch,  the  com- 
pany was  liable  for  injuring  the  child,  that  its  employees 
might  have  seen  and  rescued  from  danger. 

A  very  able  court,  speaking  by  one  of  its  ablest  judges, 
said,  of  the  duty  of  an  engineer :  "  If,  however,  he  sees  a 
child  of  tender  years  upon  the  track,  or  any  person  known 
to  him  to  be,  or  from  his  appearance  giving  him  good  reason 
to  believe  that  he  is,  insane,  or  badly  intoxicated,  or  otherwise 
insensible  of  danger,  or  unable  to  avoid  it,  he  has  no  right  to 
presume  that  he  will  get  out  of  the  way,  but  should  act  upon 
the  belief  that  he  might  not,  or  would  not,  and  he  should 
therefore  take  means  to  stop  his  train  in  time."  Lake  Shore^ 
etc,  R.  R,  Co,  V.  Miller,  25  Mich.  274.  Other  cases  assert 
similar  doctrines,  and  to  them  we  refer  without  further  com- 
ment. Baltimore,  etc.,  R,  R.  Co.  v.  State,  33  Md.  542 ;  Isbel 
V.  New  York,  etc,  R.  R.  Co.,  27  Conn.  392;  Isabel  v.  Han- 
nibal, etc,  R,  R,  Co.,  60  Mo.  475 ;  East  Tennessee,  etc,  R.  R. 
Co.  V.  St.  John,  5  Sneed  (Tenn.)  524. 

The  complaint  explicitly  avers  that  there  was  no  negli- 
gence on  the  part  of  the  parents,  so  that  the  question  turns, 
so  far  as  the  element  of  contributory  negligence  is  involved, 
solely  upon  the  conduct  of  the  child. 

It  is  contended  that  the  injury  to  the  child  was  so  remote 
that  it  can  not  be  attributed  to  the  negligent  act  of  the  ap- 
pellant. This  question  has  been  recently  so  fully  discussed 
by  us  that  we  do  not  deem  it  necessary  to  again  enter  upon 
an  extended  discussion  of  the  subject.  Louisville,  etc,  R.  \V. 
Co.  V.  Falvey,  104  Ind.  409;  Terre  Haute,  etc,  R.  R.  Co.  v. 
Buck,  96  Ind.  346  (49  Am.  R.  168) ;  Dunlap  v.  Wagner,  85 
Ind.  529  (44  Am.  R.  42) ;  Billman  v-  Indianapolis,  etc.,  R. 
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a.  Co.,  76  Ind.  166  (40  Am.  R.  230) ;  Cincinnati,  etc.,  B. 
R.  Co.  V.  Eaton,  94  lud.  474  (48  Am.  R.  179). 

Many  of  the  cases  we  have  here  cited  assert  a  doctrine  in 
strict  harmony  with  our  own  cases,  and,  indeed,  the  doctrine 
is  expressly  held  in  the  famous  Squib  case,  upon  which  au- 
thors and  courts  have  founded  their  statements  and  decisions 
for  many  years.  In  that  case  no  wilful  or  malicious  tort  was 
committed,  for  the  defendant  threw  the  lighted  squib  in  sport, 
and  this,  being  passed  from  hand  to  hand,  at  last  struck  the 
plaintiff's  ward,  and  put  out  his  eye.  All  the  judges  agreed 
that  the  defendant  was  liable,  although  they  differed  as  to 
whether  the  action  should  be  case  or  trespass,  one  of  the 
judges  saying  that  "  Wherever  a  man  does  an  unlawful  act 
he  is  answerable  for  all  the  consequences.'^  Scott  v.  Shepherd, 
2  W.  Bl.  892. 

There  is,  in  truth,  no  case  that  has  been  recognized  as  sound, 
that  holds  that  the  rule  as  to  the  responsibility  of  the  wrong- 
doer is  different  in  cases  of  actionable  negligence  from  that 
which  prevails  in  cases  of  wilful  or  malicious  torts.  There  is 
a  difference  as  to  the  measure  of  damages,  for,  where  the  tort 
is  malicious,  exemplary  damages  may  be  recovered,  but  such 
damages  can  not  be  recovered  in  cases  of  negligence.  This 
consideration  has,  however,  no  influence  upon  the  question 
of  a  negligent  wrong-doer's  responsibility  for  the  conse- 
quences resulting  from  his  act. 

The  appellant  propounded  a  question  to  a  person  called  as 
a  juror,  and  the  trial  court  refused  to  permit  it  to  be  an- 
swered. The  record  does  not  properly  present  the  point 
-which  the  appellant  essays  to  make  upon  this  ruling,  as  it  sets 
forth  only  the  question  asked  the  juror.  In  order  to  enable 
this  court  to  ascertain  whether  any  injury  was  done  the  ap- 
pellant, the  entire  examination  of  the  juror  should  have  been 
brought  into  the  record.     Johnson  v.  HolUday,  79  Ind.  151. 

The  appellee  introduced  evidence,  over  the  appellant's  ob- 
jection, to  prove  that  he  was  too  poor  to  employ  servants  to 
feike  care  of  his  children.  The  ojection  to  this  testimony  was, 
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however,  too  general  to  present  any  question.  It  is  settled 
that  objections  must  be  specific.  Louisville,  etc,,  R,  W.  Co,  v. 
Falveify  swpray  and  cases  cited. 

In  one  of  the  instructions  given  by  the  court,  the  pecuniary 
condition  of  the  appellee,  and  his  inability  to  employ  ser- 
vants, were  submitted  to  the  jury  as  proper  matters  to  be 
considered  by  them.  This  was  error,  and,  in  view  of  the 
fact  that  there  was  evidence  of  that  character  before  the  jury, 
prejudicial  error.  City  of  Delphi  v.  Loweryy  74  Ind.  520  (39 
Am.  R.  98),  and  authorities  cited;  Mayhew  v.  Burns,  103 
Ind.  328 ;  Roomy  v.  Milwaukee  Chair  Co.,  65  Wis.  397. 

In  Hagan^s  Petition,  7  Cent.  L.  J.  311,  Judge  Dillox 
used  language  very  similar  to  that  employed  by  us  in  City  of 
Delphi  V.  Lowery,  supra,  and  that  language  we  quote: 
"  Some  of  the  cases  seem  to  make  the  liability  depend  upon 
the  means  of  the  parents,  and  to  countenance  a  distinction  as 
to  contributory  negligence  between  parents  able  to  employ 
nurses  or  attendants,  and  those  who  are  not.  This  distinction 
may  be  doubted ;  for  there  is  not,  in  this  country,  one  rule  of 
law  for  the  rich,  and  a  different  rule  for  the  poor.  It  extends 
its  protecting  shield  over  all  alike.'' 

As  was  said  in  Mayhew  v.  Burns,  supra,  "  What  some  must 
do,  in  respect  of  denying  themselves  servants,  or  their  chil- 
dren attendants,  every  other  may  do,  and  whether  done  from 
choice  or  necessity,  negligence  can  not  be  predicated  upon 
the  one  or  excused  by  the  other.'^ 

Any  other  rule  would  be  impracticable  as  well  as  unsound 
in  principle.  If  the  pecuniary  condition  of  the  parent  is 
accepted  as  a  standard,  all  is  uncertain,  for  no  definite  amount 
of  pecuniary  means  can  be  taken  as  a  guide,  since  it  would 
be  impossible  to  determine  what  a  parent  should  be  worth 
in  order  to  impose  upon  him  the  duty  of  employing  nurses 
or  attendants  for  his  children.  So,  too,  such  a  rule  as  that 
for  which  appellee  contends  would  graduate  the  number  of 
attendants  by  the  wealth  of  the  parent,  and  thus  lead  to  in- 
quiries entirely  foreign  to  the  merits  of  the  case.     But,  inde- 
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pendent  of  these  considerations^  the  rule  is  unsound  in  prin- 
ciple, because  it  would  impose  upon  all  who  use  our  streets 
and  highways,  or  who  conduct  manufactories,  or  own  prop- 
erty, an  unjust  burden,  as  it  would  make  them  liable  to  the 
negligent,  and  this  is  a  duty  that  ought  not  to  be  imposed  upon 
any  one. 

The  rule  which  we  have  adopted  is  just  to  all,  the  rich  and 
the  poor  alike,  and  it  imposes  no  hardship  upon  any  one,  for 
it  only  requires  that  parents  shall  be  ordinarily  prudent  and 
careful,  whether  rich  or  poor. 

Judgment  reversed. 

Filed  April  14,  1886.  • 

Ox  Petition  for  a  Rehearing. 

Elliott,  C.  J. — In  their  brief  counsel  for  appellant  say : 
"  We  desire  a  rehearing  and  modification  of  the  opinion  in 
three  particulars: 

"  1st.  The  ruling  of  the  court  on  the  question  asked  of 
the  juror. 

"  2d.  The  boy  in  this  case  was  of  suflScient  age  and  experi- 
ence to  be  held  responsible  for  the  acts  committed  by  him,  if 
he  himself  were  the  plaintiff;  and  as  the  father  is  plaintiff  he 
is  not  in  as  favorable  a  position  as  the  boy  would  have  been. 

"  3d.  There  was  no  negligence  on  the  part  of  the  conductor 
of  the  passenger  train,  proximately  causing  the  injury;  and 
as  the  boy  was  a  trespasser  on  the  track,  there  was  no  un- 
performed duty  on  the  part  of  the  employees  in  charge  of 
the  freight  train  which  caused  the  injury." 

The  first  point  is  disposed  of  by  the  case  of  Johnson  v. 
HoUiday,  79  Ind.  151,  cited  in  our  former  opinion.  We 
have  no  doubt  that  we  were  right  in  holding,  as  we  did  in 
that  case,  that  the  record  must  contain,  not  the  single  ques- 
tion and  the  one  answer  of  the  juror,  but  his  whole  examina- 
tion. It  may  well  be  that  other  questions  and  answers  would 
show  that  no  injury  was  done  the  appellant.  This  must  be 
presumed,  for  it  is  as  plain  a  rule  of  law  as  there  is  in  all  the 
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books,  that  an  appellant  must  affirmatively  show  error  in  the 
rulings  of  the  trial  court,  for,  until  the  contrary  is  shown, 
all  reasonable  presumptions  are  indulged  in  favor  of  tho^ 
rulings. 

Wo  are  at  a  loss  to  ascertain  what  is  sought  by  the  appel- 
lant, for,  aside  from  the  proposition  just  disposed  of,  we 
decided  but  two  others,  one  of  these  was  in  its  favor,  and  the 
other,  which  was  against  it,  was  that  the  complaint  was  good. 
These  were  the  only  points  decided,  and,  of  course,  the  only 
conjecture  we  can  make  is,  that  the  appellant  is  diasatisfied 
with  our  ruling  upon  the  complaint,  for  the  general  abstract 
statements  made  in  the  counsel's  brief  do  not  enable  us  to 
very  clearly  comprehend  just  what  it  is  that  they  find  fault 
with.  We  were  careful  to  say  in  our  former  opinion  that  we 
did  not  place  our  decision  upon  the  wrongful  act  of  the  con- 
ductor in  putting  the  child  off  of  the  train,  without  con- 
signing him  to  the  care  of  any  one,  but  "  that  the  conductor's 
-want  of  care  must  be  taken  in  conjunction  with  the  wrong 
of  the  engineer  and  those  in  charge  of  the  freight  train,  in 
negligently  failing  to  stop  the  train  when  it  w^as  within  their 
power  to  do  so  before  it  ran  upon  the  child.  These  two  lead- 
ing facts,"  we  said,  "  when  combined,  make  a  case  establish- 
ing negligence  on  the  part  of  the  appellant." 

It  thus  appears  that  our  decision  rested  on  the  entire 
complaint  and  not  on  a  part  of  it.  As  it  seems  that  coun- 
sel misunderstand  that  part  of  the  complaint  which  de- 
scribes the  manner  in  which  the  child  was  killed,  we  set  it 
out:  "Said  child  having  been  thus  wrongfully  and  negli- 
gently put  off  of  said  train  at  said  point  as  aforesaid,  with- 
out being  placed  in  the  control  or  in  the  custody  of  any  one, 
and  without  the  fault  or  neglect  of  his  parents,  he,  the  said 
Arthur  Pitzer,  was  casually  upon  the  track  of  said  defendant 
at  a  point  on  the  line  of  said  railroad,  at  or  near  a  public 
highway  crossed  by  said  railroad  track,  about  one  and  one- 
fourth  miles  north  of  said  Jackson  station  ;  that  at  said 
time,  which  was  between  the  hours  of  four  and  five  o'clock 
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P.  M.,  said  defendant  was  running  a  locomotive  and  freight 
train,  which  was  coming  from  the  south ;  that  while  said 
Arthur  Pitzer  was  upon  said  track  at  or  near  the  crossing  of 
said  public  highway,  and  on  the  north  side  thereof,  he  could 
have  been  distinguished  by  the  servants,  agents,  and  em- 
ployees of  said  defendant,  then  running  said  locomotive  and 
train  of  cars,  for  a  distance  of  three-quarters  of  a  mile,  within 
which  distance  said  locomotive  and  cars  could  have  been 
easily  stopped,  said  track  being  up  grade  to  said  crossing 
from  the  point  where  said  Arthur  could  have  been  distin- 
guished as  aforesaid,  but  that  said  defendant,  its  agents, 
servants  and  employees,  wrongfully,  negligently  and  care- 
lessly, without  giving  any  signal  or  warning,  or  in  any  way 
attempting  to  stop  said  train,  and  while  said  child  might 
have  been  and  was  seen  by  the  defendant's  agents,  servants 
and  employees  then  running  said  train  of  cars,  ran  said  loco- 
motive and  train  of  cars  over  the  said  Arthur  Pitzer." 

We  think  the  case  presented  by  the  complaint  an  unusually 
:?trong  one,  and  far  within  the  authorities.  If  the  employees 
of  a  railroad  company  see  a  child  of  seven  years  of  age  upon 
the  track,far  enough  off  to  easily  stop  the  train,  but,  instead 
of  stopping  it,  negligently  run  upon  it  and  crush  it  to  death, 
then,  upon  the  clearest  principles  of  justice  and  right,  the 
company  is  liable.  In  our  former  opinion  we  cited  many 
cases  sustaining  that  conclusion.  But  in  this  case  we  have 
the  further  element  that  the  conductor  put  the  child  off  at  a 
station,  unattended  and  uncared  for,  and  without  commend- 
ing him  to  the  care  of  any  person. 

We  did  not  depart  from  our  own  decisions  in  affirming,  as 
we  did,  that  more  care  is  required  where  a  child  of  tender 
years,  or  a  helpless  man,  is  seen  upon  the  track,  than  where 
one  who  has  reached  the  age  of  discretion,  and  appears  to  be 
in  possession  of  his  faculties,  is  seen  on  the  track. 

In  the  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Viningy  27  Ind. 
513,  a  child  of  seven  years  of  age  was  treated  as  too  young 
Vol.  109.— 13 
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to  be  guilty  of  negligence,  and  a  complaint  not  nearly  so  strong- 
as  the  present  was  held  good.  Lafayette,  etc,  R.  R,  Co.  v» 
Huffman,  28  Ind.  287,  does  not  at  all  conflict  with  our  con- 
clusion. On  the  contrary,  it  gives  it  strong  support,  for  it  was 
there  said :  "  Thus,  if  an  engineer  of  a  locomotive  discovered 
a  young  child  on  the  railroad  track,  he  would  be  required  to 
use  greater  effort  to  stop  the  train  than  could  have  been  ex- 
pected from  him  if  he  had  discovered  a  grown  person  in  the 
same  situation.  In  the  latter  case,  he  could  reasonably  de- 
pend more  upon  the  judgment  and  presence  of  mind  of  the 
person  on  the  track  to  save  himself  from  danger  than  in  the 
former  case." 

Surely  the  appellant  can  not  get  any  support  from  the  doc- 
trine of  the  case  cited.  It  might  doubtless  do  so,  if  the  com- 
plaint did  not  negative  negligence  on  the  part  of  the  child's 
parents,  but  this  is  expressly  negatived  in  the  complaint  before 
us.  In  the  case  of  Hathaway  v.  Toledo,  etc,  R,  IF".  Co.,  46  Ind. 
25,  a  recovery  was  donied  because  there  was  contributory 
negligence;  but  in  this  case  that  is  expressly  negatived.  The 
complaint  in  Jeffcmonville,  etc.,  R,  R.  Co.  v.  Bowen,  40  Ind. 
545,  was  not  so  strong  as  the  present,  and  the  court  said  that 
it  could  see  no  objection  to  it.  In  Blnford  v.  Johnston,  82 
Ind.  426,  this  court  asserted  that  the  same  rules  were  not  ap- 
plicable to  children  as  to  adults,  and  the  assertion  was  sup- 
ported by  the  citation  of  many  authorities.  This  principle 
is  also  recognized  in  City  of  Indianapolis  v.  Emmelman,  108 
Ind.  530. 

Turning  now  to  the  cases  cited  by  the  appellant  from  other 
courts,  we  find  counsel  saying:  "In  Scheffer  v.  Minneapoli% 
etc.,  R.  W.  Co.,  32  Minn.  518,  a  child  eighteen  months  of 
age  was  killed.  Held,  the  child  was  a  trespasser,  and  the 
company  was  not  required  to  anticipate  that  it  would  be  on 
the  track."  But  a  moment's  reflection  must  produce  the  con- 
viction that  this  doctrine  can  not  apply  to  a  case  where  the 
child  was  seen  and  distinguished.  That  we  are  right  in  our 
interpretation  of  that  decision  is  apparent  from  the  language 
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employed  by  the  court  in  the  case  referred  to,  for  it  wRvS 
said :  "  If  the  engineer  had  seen  him,  and  then  had  not  ex- 
ercised proper  care  to  avoid  striking  him,  there  would  have 
been  a  different  case.  Locke  v.  First  Division  St.  Pauly  etc.,  jB. 
R.  Co.,  15  Minn.  350/' 

In  the  case  of  St.  Louis,  etc.,  R.  W.  Co.  v.  Freeman,  36  Ark. 
41,  the  decision,  so  far  as  it  concerns  the  question  here  under 
discussion,  is  against  the  appellant,  for  it  was  there  held  that 
the  company  was  not  responsible,  "  unless  the  trainmen,  after 
discovering  the  child,  omit  the  use  of  reasonable  precaution  to 
av'oid  the  injury."  Here  the  company  is  responsible,  because 
after  having  seen  the  child,  they  used  no  precaution  at  all, 
although  the  train  might  have  been  easily  stopped.  The  de- 
cision in  Preadegast  v.  New  York,  etc.,  li.  R.  Co.,  58  N.  Y. 
652,  is  also  against  the  appellant,  for,  to  quote  the  language 
of  the  case,  "a  child  of  such  tender  age  was  clearly  non  sui 
juris,  and  his  conduct  therefore  presented  no  bar  to  a  recov- 
ery. Ihl  V.  Forty-Second  Street,etc.,  R.  R.  Co,,  47  N.  Y.  317." 

In  the  case  cited  by  the  court  in  the  quotation  we  have 
made,  the  child  fell  upon  the  track  at  a  sufficient  distance  in 
front  of  a  street  car  to  have  enabled  a  sister,  who  was  with 
her,  to  have  extricated  her,  "  had  the  driver,"  to  use  the  lan- 
guage of  the  court,  "been  observant  of  what  was  passing 
and  slackened  his  speed."  And  it  was  held  that  "  The  con- 
duct of  the  infant  may  have  an  important  bearing  on  the 
question  of  the  defendant's  negligence,  but  when  the  latter  is 
clearly  negligent,  contributory  personal  negligence  on  the 
part  of  an  infant  obviously  not  sui  juris  can  not  be  alleged, 
unless  negligence  on  the  part  of  his  guardian  or  custodian 
has  brought  about  the  situation,  or  in  some  manner  contrib- 
uted to  the  injury.  Mangam  v.  Brooklyn  R.  R.  Co.,  38  N. 
Y.  455,  460." 

In  the  case  cited  by  the  court  in  the  extract  just  given,  it 
was  held  that  there  was  a  difference  between  children  of  ten- 
der years  and  adults,  and  the  cases  of  Hartjield  v.  Roper,  21 
Wend.  615,  Robinson  v.   Ckme,  22  Vt.  213,  and   Daley  v. 
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Norwich,  etc,  R,  R.  Co.,  26  Conn.  591,  were  cited.  It  ap- 
pears, therefore,  that  when  we  get  to  the  foundation  of  the 
New  York  case  cited,  it  is  against  the  appellant  instead  of 
in  its  favor  upon  tlie  material  point  here  involved,  namely, 
whether  the  trainmen  had  the  right  to  expect  the  same  care 
of  a  child  of  tender  years  as  from  an  adult.  In  the  other 
New  York  case  cited,  a  boy,  described  by  the  court  "as  a 
bright,  active  boy,  about  seven  years  of  age,  considered  com- 
petent by  his  parents  to  go  to  school  and  upon  errands  alone," 
attempted  to  run  across  the  track  in  front  of  a  train 
approaching  a  crossing  over  which  he  had  often  gone,  and 
it  was  held  that  there  could  be  no  recovery.  It  is  obvious 
that  there  is  a  wide  difference  between  that  case  and  this, 
where  the  boy  was  seen  on  the  track  in  time  to  stop  the 
train,  and  where  negligence  on  his  part  and  on  that  of  his 
j)arents  is  directly  negatived.  Cauley  v.  Pittsburgh,  etc.,  R, 
W.  Co.,  95  Pa.  St.  398  (40  Am.  R.  664),  was  a  case  in 
which  boys  got  upon  a  car,  and  when  ordered  off  by  the  con- 
ductor, while  the  train  was  in  motion,  leaped  from  it  and  one 
was  injured.  Of  this  case  it  is,  perhaps,  enough  to  say  that 
it  is  not  in  point,  but  it  may  be  added  that  it  is  in  direct 
conflict  with  many  cases,  and  certainly  with  one  in  the  same 
court.  Baltimore,  etc.,  R.  R.  Co.  v.  Schwindling,  101  Pa.  St. 
258,  simply  decides,  what  we  strongly  asserted  in  our  former 
opinion,  that  the  railroad  company  is  not  liable  for  an  injury 
to  a  child  on  its  train  as  an  intruder,  because  of  any  negli- 
gence in  the  construction  of  the  road  or  machinery. 

In  Marcott  v.  Marquette,  etc.,  R.  R.  Co.,  49  Mich.  99,  the 
decision  was  the  third  one  in  the  case,  but  it  does  not  touch 
the  point  here  involved,  for  it  was  decided  upon  the  ground 
that  the  child  was  not  seen,  the  court  saying :  "  The  engineer 
was  watching  the  track  for  obstacles  and  discovered  none.'* 
When  the  case  was  in  the  court  the  second  time,  it  was  held 
that  "  The  lookout  upon  a  locomotive  must  be  as  efficient  as 
the  circumstances  require,  and  especially  so  when  the  chances 
of  access  to  the  track  are  greater  than  usual."     Marcott  v. 


NOVEMBER  TERM,  1886.  197 


The  Indianupolis,  Peru  and  Chicago  Railway  Company  v.  Pitzer. 


Marquette,  etc,  R.  iJ.  Co,,  47  Mich.  1.  This  doctrine  is 
clearly  hostile  to  the  appellant's  views,  and  is  in  harmony 
with  the  ruling  in  Lake  Shore,  etc.,  R.  R,  Go,  v.  Miller,  25 
Mich.  274,  cited  in  our  former  opinion. 

The  decision  in  Chicago,  etc,  R.  R,  Co,  v.  Stumps,  69  111. 
409,  does  not  by  any  means  support  the  appellant's  conten- 
tion. In  that  case  a  boy  seven  years  of  age  climbed  on  a 
train  and  was  injured.  It  was  held  that  there  could  be  no 
recovery,  because  there  was  no  negligence  on  the  part  of  the 
company,  but  the  court  said  :  "  The  proof  shows  appellee  was 
only  seven  years  of  age  when  he  sustained  the  injuries.  He 
was  too  young  to  be  charged  with  negligence,  and  could  be 
held  to  no  care  other  than  such  as  a  child  of  that  age 
could  be  expected  to  exercise  for  its  personal  safety.  The 
principal  question  in  the  case,  therefore,  is,  whether  the  em- 
ployees of  the  company  were  guilty  of  culpable  negligence 
in  the  management  of  the  train." 

In  Bishop  v.  Union  R.  R,  Co,,  14  E.  I.  314  (51  Am.  R. 
386),  a  boy  of  six  years  of  age  wrongfully  jumped  on  a 
moving  car,  and  was  injured  in  leaving  it.  It  was  held  that 
the  company  was  not  liable,  because  the  boy  was  an  intruder, 
and  it  appeared  that,  as  the  court  said,  "  the  driver  did  not 
see  the  boy,  and  knew  nothing  of  the  accident."  It  is  impos- 
sible for  us  to  perceive  what  application  that  case  has  to  the 
present. 

In  Morrissey  v.  Eastern  R.  R.  Co.,  126  Mass.  377,  a  child 
not  seen  by  the  engineer  was  run  over,  and  it  was  held  that 
the  company  was  not  liable,  the  court  saying:  "The  defend- 
ant corporation  owed  him  no  duty,  except  the  negative 
one  not  maliciously  or  with  gross  and  reckless  carelessness 
to  run  over  him."  It  is  apparent  from  the  cases  decided  by 
that  court,  and  cited  in  our  former  opinion,  that  had  the  child 
been  seen  in  time  to  have  stopped  the  train  by  the  exercise 
of  reasonable  care,  the  company  would  have  been  held  liable. 

The  decision  in  Chicago,  etc.,  R.  W.  Co.  v.  Smith,  46  Mich. 
504  (41  Am.  R.  177),  was  placed  entirely  upon  the  ground 
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that  there  was  do  negligence  on  the  part  of  the  railway  com- 
pany, the  court  saying :  "  In  other  words  the  injury  resulted 
from  an  accidental  fall  of  the  boy  and  without  any  careless- 
ness or  negligence  of  the  company's  servants."  It  is  evident 
from  the  cases  cited  in  our  former  opinion,  that  the  Su- 
preme Court  of  Michigan  is  far  from  sanctioning  the  doc- 
trine asserted  by  the  appellant,  and  it  is  perhaps  unnecessary 
to  refer  to  other  decisions  in  that  court,  but  if  there  were 
doubt  on  this  subject  it  w^ould  be  removed  by  the  opinion 
of  the  court,  .written  by  Judge  Cooley,  in  East  Saginaw 
City  R.  W.  Co.  V.  Bohriy  27  Mich.  503.  In  that  case  it  was 
held  that  it  was  not  enough  for  the  conductor  of  a  street  rail- 
way car  to  warn  a  child  not  to  ride  on  the  platform,  but  that 
he  must  employ  more  efficient  means  to  remove  him  from 
danger.  The  cases  of  Hargreaves  v.  Deacon,  25  Mich.  1, 
City  of  Chicago  v.  Starr,  42  111.  174,  and  Hughes  v.  Macfie, 
2  H.  &  Colt.  744,  are  not  in  point,  for  they  belong  to  an  en- 
tirely different  class  of  cases  from  the  present. 

We  have  tlius  patiently,  and,  perhaps,  at  unnecessary  length, 
reviewed  all  of  the  cases  cited  by  ai)ponant,  and  find  that 
not  one  among  them  all  supports  the  proposition,  that  where 
a  child  is  seen  upon  the  track  in  tijne  to  easily  check  the  train, 
he  may  be  run  over  and  killed  without  any  effort  to  stop  the 
train. 

The  authorities,  as  we  feel  confident  in  affirming,  all  agree 
that  there  is  a  diflFerence  between  children  of  tender  age  and 
persons  old  enough  to  possess  judgment  and  discretion.  We 
sought  to  make  this  distinction  prominent,  for  we  thought, 
and  still  think,  that  it  is  of  controlling  importance.  An 
adult,  it  maybe  presumed, will,  afler  warning,  leave  the  track 
when  danger  approaches,  but  this  is  not  presumed  where  very 
young  children  are  on  the  track  of  a  railroad.  Where  a  young 
child  is  on  the  track,  it  can  not  be  presumed,  as  in  the  case 
of  an  older  person,  that  he  will  leave  it  in  time  to  avoid  an 
approaching  train.  Under  the  authorities,  it  is  probable  that 
til  is  complaint  would  not  have  been  good  had  Arthur  Pitzer 
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been  old  enough  to  be  presumed  to  exercise  judgment  and  dis- 
cretion ;  but  it  is  good,  because  he  was  a  child  of  tender  years. 
It  was  necessary,  therefore,  to  emphasize,  as  we  did,  his  age, 
for,  had  he  been  of  mature  years,  it  might,  perhaps,  have  been 
presumed  by  the  trainmen  that  he  would  have  left  the  track 
in  time  to  escape  the  approaching  train.  But  we  are  not  here 
dealing  with  the  case  of  a  person  who  had  arrived  at  years 
of  discretion,  but  with  the  case  of  a  young  child,  and  we 
decide  nothing  that  can  be  considered  as  applicable  to  any 
other  case. 

We  think  it  very  clear,  upon  the  whole  complaint,  that  the 
damages  laid  are  the  proximate  result  of  the  appellant's  tort. 
We  are  also  of  the  opinion  that  there  is  such  a  connection 
between  the  conductor's  tort  in  putting  the  child  off  of  the 
train,  and  the  wrongful  acts  of  the  other  employees  of  the 
appellant,  as  makes  it  proper  to  unite  these  acts  in  one  com- 
plaint. We  are  clear,  that,  upon  all  the  facts  pleaded,  the 
complaint  makes  a  case  entitling  the  appellee  to  compensa- 
tory, but  not  exemplary,  damages. 

Petition  overruled,  at  the  costs  of  the  appellant. 

Filed  Jan.  12, 1887. 


No.  12,545. 

Ludlow,  Guardian,  v.  Ludlow  et  al. 

Pleading. — Practice. —  Waiver  of  Ruling  on  Demurrer. —  If  the  defendant 
answers  before  his  demurrer  to  the  complaint  is  disposed  of,  he  waives 
a  ruling  on  the  demurrer. 

Supreme  Court. — Complaint, — Assignment  of  Error, — If  the  sufficiency  of 
a  complaint  is  questioned  for  the  firet  time  in  the  Supreme  Court,  error 
must  be  predicated  upon  it  as  an  entirety. 

Quieting  Title. — Gross  Complaint. —  Tax  Deed. — Mortgage. — In  a  suit  to 
foreclose  a  mortgage,  a  cross  complaint  by  a  defendant,  alleging  that  he 
is  the  owner  of  the  mortgaged  property  under  a  tax  deed,  pursuant  to  a 
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sale  antedating  the  mortgage,  and  that  the  other  parties  to  the  suit  each 
claim  an  interest  adverse  to  his  title,  is  sufficient  under  section  1070,  R. 
a  1881. 

Tax  Liek. — Foreclosure, — Bentt. — Set-Off, — Pleading. — An  answer  to  a  com- 
plaint to  foreclose  a  tax  lien,  that  the  plaintiff*  wrongfully  took  and 
retained  possession  of  the  land  in  controversy,  and  asking  that  its  rental 
value  he  set  off*  against  any  sum  due  the  plaintiff,  but  not  showing  what 
interest  the  defendant  has  in  the  property  or  rents,  is  bad.  Each  para- 
graph of  a  pleading  must  be  complete  in  itself. 

Same. — Sale, — Limiiaiion  of  Lien.— Mortgage, — One  who  takes  a  mortgage 
on  a  tract  of  land  which  has  been  previously  sold  for  taxes  assessed  upon 
it  and  another  tract  owned  by  the  same  person,  is  not  entitled,  in  an 
action  by  the  purchaser  to  enforce  his  lien,  to  have  the  mortgaged  land 
relieved  from  the  lien  of  the  taxes  assessed  upon  such  other  tract,  and 
to  have  it  confined  to  the  latter. 

From  the  Dearborn  Circuit  Court. 

G»  M.  Roberts  and  C  W,  Stapp,  for  appellant. 
J.  K.  Thompaoriy  for  appellees. 

HowK,  J. — This  was  a  suit  by  appellant  to  foreclose  a 
mortgage  on  certain  real  and  personal  estate,  in  Dearborn 
county,  alleged  to  have  been  executed  by  appellees  Edward 
S.  and  Julia  E.  Ludlow,  to  the  appellant,  and  to  collect  the 
debt  secured  thereby.  It  was  alleged  in  appellant's  com- 
plaint, among  other  things,  that  appellee  Joseph  H.  Burkaiu 
claimed  to  have  liens  upon,  and  an  interest  in,  the  mortgaged 
real  and  personal  estate,  which  pretended  liens  and  claims 
were  all  inferior  to  appellant's  mortgage  lien  and  w'ere  false, 
and  of  no  virtue  and  effect  whatever,  and  appellee  Burkani 
was  made  a  defendant  to  the  suit  that  he  might  answer  as 
to  his  interest  in  such  real  and  personal  estate.  Appellee 
Burkam  answered  by  a  cross  complaint,  in  two  paragraphs. 
Appellant  answered  Burkam 's  cross  complaint  by  a  general 
denial  thereof,  and  by  a  second,  third  and  fourth  special  or 
affirmative  answei-s.  Burkam's  demurrer  to  the  second,  third 
and  fourth  paragraphs  of  appellant's  answer  to  the  cross  com- 
plaint was  sustained  by  the  court.  The  issues  joined  wore 
heard  by  the  court,  and  a  finding  was  made  for  appellant  as 
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against  the  appellees  Edward  S.  and  Jolia  E.  Ludlow^  for 
the  amount  due  on  their  note  and  mortgage,  and  for  the 
foreclosure  of  the  mortgage,  etc.  The  court  further  found 
for  appellee  Burkam,  on  his  cross  complaint,  against  his  co- 
appellees  and  appellant,  that  his  tax  deed  was  ineffectual  to 
convey  to  him  the  title  to  the  mortgaged  property,  but  that 
it  transferred  to  him  the  lien  of  the  State  on  such  property 
to  secure  the  payment  of  the  amount  found  due  him  for  pur- 
chase-money, taxes  paid,  j)enalties  and  costs,  and  that  such 
lien  was  superior  and  prior  to  appellant's  mortgage  lieu,  and 
ought  to  be  foreclosed.  In  accordance  with  its  findings 
herein,  the  court  made  and  entered  its  final  judgment  and 
decree. 

The  first  error  assigned  here  by  appellant  is  the  overruling 
of  his  demurrer  to  each  paragraph  of  Burkam 's  cross  com- 
plaint. It  is  shown  by  the  record,  that  appellant  filed  a  de- 
murrer to  each  paragraph  of  such  cross  complaint,  and  tliat 
such  demurrer  was  "argued  by  counsel,  and  submitted  to  and 
taken  under  advisement  by  the  court ; ''  but  the  record  wholly 
fails  to  show  that  the  court  ever  made  any  ruling  on  such 
demurrer.  The  first  error,  therefore,  presents  no  question 
for  our  decision. 

Appellant  has  assigned  as  error,  that  the  court  erred  "  in 
neglecting  and  refusing  to  pass  upon  appellant's  demurrer  to 
each  paragraph  of  Burkara's  cross  complaint."  No  such 
neglect  or  refusal  of  the  court  is  shown  by  the  record  of  this 
cause.  All  that  the  record  discloses  on  this  subject  is,  that, 
pending  the  court's  advisement  as  to  his  demurrer,  appellant 
effectually  waived,  as  he  had  the  right  to  do,  any  ruling  on 
such  demurrer  by  filing  his  answers  to  the  merits  in  bar  of 
Burkam's  cross  complaint.  This  error,  therefore,  presents 
no  question  for  our  decision. 

Another  error  assigned  by  appellant  is,  that  neither  para- 
graph of  Burkam's  cross  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action.  This  assignment  of  error  presents 
no  question  here.     Where  the  sufficiency  of  a  complaint  or 
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cross  complaint  is  called  in  question  for  the  first  time  by  an  as- 
signment of  error  here,  it  is  settled  by  our  decisions  that  the 
alleged  error  can  be  predicated  only  upon  the  complaint  or 
cross  complaint,  as  an  entirety,  and  not  upon  the  separate  par- 
agraphs thereof.  Reyman  v.  Moahery  71  Ind.  596.  But  if  the 
rule  were  otherwise,  it  is  clear,  we  think,  that  in  each  paragraph 
of  his  cross  complaint  Burkam  stated  a  cause  of  action  suffi- 
cient to  withstand  a  demurrer,  and  good  beyond  doubt  when 
challenged  for  the  first  time  by  an  assignment  of  error  here. 

In  each  paragraph  of  his  cross  complaint  Burkam  alleged 
that  he  was  the  owner  of  the  mortgaged  property,  under  a 
tax  deed  pursuant  to  a  tax  sale  of  the  property,  which  ante- 
dated the  date  of  appellant^s  mortgage  thereon,  and  that  his 
co-appellees  and  appellant  each  claimed  an  interest  in  such^ 
property,  which  was  adverse  to  Burkam's  title  thereto. 
These  facts  alone  were  sufficient  to  make  each  paragraph  of 
Burkam's  cross  complaint  a  good  cause  of  action,  even  on 
demurrer,  under  section  1070,  R.  S:  1881.  The  provisions 
of  that  section  have  always  been  construed  liberally  by  this 
court.  Second  NatH  Bank  v.  Corey,  94  Ind.  457 ;  Conger  v. 
Miller,  104  Ind.  592 ;  Johnson  v.  Taylor y  106  Ind.  89 ;  Rauach 
v.  Truatees,  etc,  107  Ind.  1. 

Appellant  has  also  assigned,  as  error,  the  sustaining  of 
Burkam's  demurrer  to  the  second,  third  and  fourth  para- 
graphs of  his  answer  to  Burkam's  cross  complaint.  Of  these 
rulings,  appellant's  counsel  only  complain  here,  as  we  under- 
stand their  argument,  of  the  sustaining  of  Burkam's  demur- 
rer to  the  third  and  fourth  paragraphs  of  appellant's  answer. 
In  such  third  paragraph  the  appellant,  for  a  further  partial 
answer  to  the  second  paragraph  of  Burkam's  cross  complaint, 
alleged  that  appellee  Burkam,  on  the  20th  day  of  February, 
1879,  took  posseSvsion  of  the  real  estate  mentioned  in  appel- 
lant's complaint,  without  right,  and  had  ever  since  retained 
possession  thereof;  that  the  annual  rental  value  of  such  real 
ostate  was  $150;  that  there  was  then  due  from  Burkam  for 
said  rent  to  said  Edward  S.  Ludlow  the  sum  of  $900,  which 
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^'as  wholly  unpaid;  and  appellant  prayed  that  said  sum 
might  be  get  off  against  any  amount  that  might  be  found 
due  Burkam  on  his  alleged  tax  lien. 

It  is  very  clear,  we  think,  that  the  court  did  not  err  in 
sustaining  Burkam's  demurrer  to  this  third  paragraph  of  an- 
swer. It  fails  to  show  that  appellant,  at  the  time  this  suit 
was  commenced,  had  or  held  any  interest  in  the  subject-mat- 
ter of  Burkam's  cross  complaint,  or  that  he  or  said  Edward 
S.  Ludlow  then  held  the  chiim  against  Burkam,  described  in 
such  paragraph.  Whatever  else  might  be  said  of  the  para- 
graph of  answer  we  are  now  considering,  it  is  certain,  we 
think,  that  it  does  not  show  by  any  of  the  facts  stated  therein, 
that  appellant  had  any  interest  in  or  lien  upon  the  property 
against  which  Burkam  was  seeking  to  enforce  his  tax  lien. 
Under  our  code,  the  rule  is  well  settled  that  each  paragraph 
of  a  pleading,  whether  of  complaint,  answer  or  reply,  must 
be  perfect  and  complete  within  itself,  and  can  not  be  aided 
ty  reference  to  another  paragraph.  McCarnan  v.  Cochran^ 
57  Ind.  166 ;  Smith  v.  Little,  67  Ind.  549 ;  Entsminger  v. 
Jax^kson,  73  Ind.  144;  Lynn  v.  O/m,  96  Ind.  89. 

In  his  fourth  paragraph,  for  a  further  partial  answer  to  the 
second  paragraph  of  Burkam's  cross  complaint,  appellant 
4illeged,  that,  on  and  for  a  long  time  before  the  19th  day  of 
February,  1879, had  been  the  owner  and  in  posses- 
sion of  the  real  estate  described  in  appellant's  complaint,  and 
during  such  time  was,  also,  the  owner  and  in  the  possession 
of  a  tract  of  86  acres  of  land,  particularly  described,  in  Dear- 
born county;  that  on  the  13th  day  of  August,  1875,  said 
Edward  S.  Ludlow  and  his  wife  mortgaged  said  86  acres  of 
land  to  said  Burkam  to  secure  the  payment  of  $2,500;  that 
afterwards  Burkam  foreclosed  such  mortgage,  and,  under 
the  decree  of  foreclosure,  on  the  2d  day  of  February,  1878, 
he  purchased  said  86  acres  of  land  at  sheriff  ^s  sale,  for  $3,- 
138.61,  and  on  the  3d  day  of  February,  1879,  such  land  not 
having  been  redeemed,  he  received  a  sheriff's  deed  thereof; 
that  on  the  day  last  named,  the  taxes  on  said  86  acres  of  land. 
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for  the  years  1874  to  1878  inclusive,  were  unpaid  and  a  lien 
upon  such  real  estate  to  the  amount  of  $600 ;  that  Burkam^ 
for  the  purpose  of  avoiding  the  payment  of  the  tax  lien  on 
said  86  acres  of  land,  caused  the  county  treasurer  to  sell  the 
real  estate  described  in  appellant's  complaint,  at  public  sale, 
to  satisfy  not  only  the  taxes  assessed  thereon  and  penalties, 

amounting  to  $ ,  but  also  the  taxes  assessed  on  said  86 

acres  of  land,  and  penalties  thereon.  And  appellant  further 
said,  that  Edward  S.  Ludlow  and  his  wife  mortgaged  to  ap- 
pellant, on  February  25th,  1879,  the  real  estate  described  in 
his  complaint  to  secure  the  payment  of  $783,  which  was 
wholly  unpaid.  Wherefore  appellant  prayed  that  the  taxes, 
which  were  assessed  against  said  86  acres  of  land,  and  all 
penalties  and  costs  thereon,  be  adjudged  to  be  a  lien  on  said 
86  acres  of  land ;  and  that  the  real  estate  described  in  appel- 
lant's complaint  be  adjudged  to  be  free  from  the  lien  thereof. 

We  are  of  opinion,  that  the  facts  stated  in  this  paragraph 
of  appellant's  answer  are  not  sufficient  to  entitle  him  to  the 
relief  he  asked  therein,  or  to  any  other  equitable  relief.  Prior 
to  the  tax  sale  to  Burkara,  the  taxes  assessed  against  Edward 
S.  Ludlow  were  a  lien  upon  all  his  real  estate,  including  said 
86  acres  of  land  ;  but  after  such  tax  sale  the  lien  of  the  State 
for  all  Ludlow's  taxes,  without  regard  to  what  property  be- 
longing to  him  they  were  assessed  on,  was  transferred  to  Bur- 
kam  on  the  real  estate  purchased  by  him  at  such  sale,  under 
and  by  force  of  our  statute,  if  his  tax  deed  should  prove  in- 
valid or  ineffectual  to  convey  the  title.  McKecn  v.  Hashelly 
108  Ind.  97.  After  such  tax  sale  to  Burkam,  and  with  con- 
structive notice  at  least  of  such  sale,  and  of  what  might  be  its- 
consequences,  under  our  tax  or  revenue  laws,  appellant  took 
his  mortgage  on  the  real  estate  so  purchased  by  Burkam.  It 
must  be  held,  therefore,  we  think,  that  appellant  has  no- 
grounds,  either  in  law  or  in  equity,  so  far  as  he  has  shown  in 
the  fourth  paragraph  of  his  answer,  for  the  relief  demanded 
therein. 

The  evidence  on  the  hearing  below  was  not  made  part  of 
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the  record,  uor  does  it  appear  therein.  In  such  a  case,  of 
course,  we  can  not  consider  or  decide  the  question  of  exces- 
sive damages,  or  any  other  question  which  arises  under  the 
alleged  error  of  the  court,  in  overruling  appellant's  motion 
for  a  new  trial. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  8,  1887. 


No.  10,155. 

Graham  v.  Babcock  et  al. 

Descbnt. — Son-in-Law, — Heir  by  Adoption. — Where  a  wife  dies,  without 
issue,  prior  to  the  death  of  her  father,  her  husband,  upon  the  death  of 
the  latter,  does  not  inherit,  as  by  adoption,  the  share  of  his  estate  which 
the  law  would  have  cast  upon  bis  wife  had  she  suryived  her  father. 

From  the  Kosciusko  Circuit  Court. 

C  Clemana  and  A.  C.  ClemanSy  for  appellant. 
H.  S,  Biggs,  for  appellees. 

Mitchell,  J. — It  appears  from  the  complaint  in  this  case 
that  Alexander  Menzie,  late  a  resident  of  Kosciusko  county, 
in  this  State,  died  intestate  in  1881,  leaving  the  appellees,  his 
children  and  grandchildren,  as  his  only  heirs. 

The  appellant's  deceased  wife  was  a  daughter  of  Alexander 
Menzie.  She  died  without  issue  some  years  prior  to  .the  death 
of  her  father. 

This  was  an  action  by  Graham,  the  appellant,  to  obtain 
partition  of  certain  real  estate  in  Kosciusko  county,  of  which 
it  is  alleged  Alexander  Menzie,  the  appellant's  late  father-in- 
law,  died  seized. 

Graham  sets  up  a  claim  to  inherit  the  share  of  Menzie's 
estate  which  the  law  would  have  cast  upon  his  deceased  wife, 
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in  the  event  she  had  survived  her  father.  The  claim  is,  that 
since  the  deceased  wife  would  have  inherited  had  she  survived 
her  father,  now  that  she  is  dead,  having  left  no  other  heirs, 
the  appellant  becomes  an  heir  of  her  father  by  adoption  in 
her  stead. 

It  is  a  matter  of  surprise  that  such  a  pretence  should  have 
been  set  up  and  seriously  argued  in  a  court.  The  claim 
involves  a  total  misapprehension  of  the  law  of  descents. 

The  circuit  court  very  properly  sustained  a  demurrer  to 
the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  6, 1887. 


No.  12,007. 

Taber  i\  Grafmiller  et  al. 

City. — Sidewalk, — Improvement. — Resolution. — For  a  resolution  adopted  by 
the  common  council  of  a  city,  which  is  held  sufficient  to  authorize  a 
sidewalk  improvement,  see  opinion. 

Same. — Description  of  Improvement. — Sufficiency  of  BesoltUion. — It  is  sufficient 
if  the  resolution  provides  that  the  improvement  shall  be  of  a  designated 
character,  and  contains  enough  to  constitute  the  basis  for  letting  the 
contract,  without  specifying  with  particularity  of  detail  what  such 
improvement  shall  be. 

Same. — Plans  and  Specifications. — OivU  Engineer. — Presumption. — It  is  the 
statutory  duty  of  the  city  civil  engineer  to  prepare  plans  and  specifica- 
tions of  proposed  street  improvements,  and  it  will  be  presumed  that  he 
prepares  them  in  proper  time  and  conformity  to  the  ordinances.  Smith 
V.  Duncan^  77  Ind.  92,  questioned. 

Same.— "5/ree/"  Embraces  "Sidewalk." — The  word  "street"  is  a  geDeric 
one,  embracing  sidewalks,  and  under  an  authority  to  improve  streets  a 
municipal  corporation  may  improve  sidewalks. 

Same. — Agricultural  Land. — Assessment. — Land  within  the  limits  of  a  city, 
although  held  for  agricultural  purposes,  is  subject  to  local  assessments 
for  street  improvements. 

From  the  Allen  Circuit  Court* 
T.  E.  Elliaoriy  for  appellant. 
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Elliott,  C.  J. — The  appellant  sought  by  this  suit  to  ro- 
straiu  the  city  of  Fort  Wayne  from  enforcing  an  a.ssoj?sment 
proposed  to  be  made  for  the  cost  of  constructing  a  sidewalk. 

The  resolution  adopted  by  the  common  council  reads  thus : 

"A  Resolution 

"  To  grade  and  pave  with  brick  the  sidewalks  on  both  sides 
Baker  street,  from  Webster  street  to  Fairfield  avenue: 

"  Be  it  resolved  by  the  common  council  of  the  city  of 
Fort  Wayne  (two-thirds  of  the  members  thereof  concurring), 
that  the  sidewalks  on  both  sides  of  Baker  street,  from  Web- 
ster street  to  Fairfield  avenue,  be  graded  to  a  width  of  10 
feet,  and  paved  with  brick  to  a  width  of  6  feet ;  and  be  it 
further 

"Resolved  (this  council  hereby  declaring  such  improvement 
necessary),  That  the  costs  and  expenses  thereof  be  assessed 
against,  and  collected  from,  the  owners  of  lots  or  lands  bor- 
dering on  said  sidewalks,  according  to  the  provisions  of  sec- 
tions 6S,  69,  70  and  71  of  the  act  of  the  General  Assembly 
of  the  State  of  Indiana,  approved  Alarch  14th,  1867,  for  the 
incorporation  of  cities,  and  that  said  improvement  shall  bo 
made  under  the  supervision,  and  to  the  satisfaction,  of  the 
city  civil  engineer,  and  in  accordance  with  plans  and  specifi- 
cations on  file  at  the  office  of  said  engineer ;  and  be  it 
fiirther 

"Resolved,  That  the  city  civil  engineer  set  the  proper  stakes, 
and  advertise  for  two  davs  in  each  of  two  successive  weeks, 
in  the  Fort  Wavne  Dailv  Sentinel  and  Tri-Weekly  Staats 
Zeitung,  that  sealed  proposals  will  be  received  by  this  coun- 
cil, at  a  meeting  to  be  held  on  the day  of ,  188-, 

for  the  execution  of  said  work." 

We  think  that  this  resolution  was  sufficient  to  authorize 
the  improvement  described  in  it.  We  do  not  understand  that 
it  is  necessary  to  describe  the  character  of  the  improvement 
in  detail,  but  we  think  that  it  is  sufficient  to  provide  that  the 
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improvement  shall  be  of  a  designated  character,  without 
specifying  with  particularity  of  detail  what  it  shall  be. 

We  do  not  regard  the  case  as  within  the  rule  declared  in 
^^mith  V.  Duncan,  77  Ind.  92,  for  there  is  here  no  delegation 
of  authority  ;  nor  is  it  within  the  decision  made  in  Merrill  v. 
Abbotty  62  Ind.  549,  for  there  is  here  a  specification  of  the 
nature  of  the  work  which  it  is  ordered  shall  be  done  at  the 
expense  of  the  property-owners. 

There  is  here,  what  was  said  in  Merrill  v.  Abbott,  supra,  to 
be  necessary,  "a  general  direction  as  to  the  j)lanof  the  work," 
for  the  resolution  clearly  implies  that  there  is  an  existing 
grade  properly  established  Wren  v.  City  of  Indianapolis,  96 
Ind.  206,  see  p.  218.  There  is  certainly  enough  in  the  reso- 
lution to  constitute  a  basis  for  letting  the  contract,  and  this, 
as  decided  in  Merrill  v.  Abbott,  supra,  is  what  the  law  requires. 

The  fact  that  no  plans  or  specifications  were  on  file  in  the 
office  of  the  city  engineer,  at  the  time  the  resolution  was 
adopted,  did  not  vitiate  the  resolution,  for  nothing  was  dele- 
gated to  him,  nor  any  discretion  that  ought  to  be  exercised 
by  the  common  council  confided  to  him.  The  presumption 
is  that  such  plans  and  specifications  were  on  file  in  time  to 
permit  proper  bids  to  be  made,  and  that  they  conformed  to 
the  ordinances  of  the  common  council.  It  must  be  presumed 
that  the  engineer  did  his  duty,  and  prej^ared  proper  plans  and 
specifications  conformably  to  the  city  ordinances.  We  con- 
cur fully  in  the  doctrine  declared  in  Ray  v.  City  of  Jefferstm" 
ville,  90  Ind.  567,  that  the  duty  of  preparing  plans  and  spec- 
ifications is  a  ministerial  one,  vested  by  law  in  the  engipeer. 

It  is  no  part  of  the  duty  of  the  common  council  to  prepare 
plans  and  specifications,  for  the  law  expressly  devolves  that 
duty  upon  the  civil  engineer.  R.  S.  1881,  section  3073.  The 
<jommon  council  can  no  more  perform  the  duties  of  the  civil 
engineer  than  can  he  perform  the  duties  of  the  common  coun- 
cil, for  the  fundamental  law  prescribes  the  duties  of  city  offi- 
cers, and  must  be  obeyed.     If  the  case  of  Smith  v.  Duncan, 
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supra,  can  be  said  to  conflict  with  this  view,  then,  to  that 
extent,  it  is  not  approved. 

Where  the  ordinance  or  resolution  specifies  that  the  pave- 
ment shall  be  of  brick,  it  is  sufficiently  certain,  for  the  just 
ami  reasonable  implication  is,  that  the  brick  shall  be  paving 
brick  of  the  kind  ordinarily  used.  It  would  serve  no  useful 
purpose,  nor  benefit  the  property-owners,  to  specify  in  detail 
the  size  and  quality  of  the  brick,  and  it  would  impose  a  need- 
less burden  upon  the  municipal  corporation,  and  invite  profit- 
less litigation. 

The  word  "  street "  is  a  generic  one,  and  embraces  side- 
walks. Under  an  authority  to  improve  streets,  a  municipal 
corporation  may  improve  sidewalks.  City  of  Kokomo  v.  Ma- 
hart,  100  Ind.  242  ;  State  v.  Berdetia,  73  Ind.  185  (38  Am. 
R.  117)  ;    2  Dillon  Munic.  Corp.  (3d  ed.),  section  780,  n.  1. 

Land  within  the  limits  of  a  city,  although  held  for  agri- 
cultural purposes,  is  subject  to  local  assessments  for  street  im- 
provements. The  statute  on  the  subject  of  taxing  such  lands 
does  not  apply  to  assessments  for  the  cost  of  improving  streets 
on  which  the  land  abuts.  Leeper  v.  City  of  South  Bend,  106 
Ind.  375 ;  Kalbrier  v.  Leonard,  34  Ind.  497. 

We  have  examined  and  decided  only  such  questions  as  have 
been  presented  to  us,  and  our  decision  is  authoritative  upon 
no  others. 

Judgment  affirmed. 

Filed  Jan.  11,  1887. 


McKiNSEY  V.  McKee. 


No.  13,076.  }»  gg 

144  484 

109  209 
152  604 

CoNTiNUAKCB. — Befunal  to  Grant. — Harmless  Error. — Where  a  party  is  not     '^^  ^^ 
injured  by  the  overruling  of  a  motion  for  a  continuance,  there  can  be 
no  reversible  error. 

Same.  — ^6«6n/  Witness. — Diligence. — To  entitle  a  party  to  a  continuance 

Vol.  109.— 14 
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on  account  of  the  absence  of  a  witneii^s,  he  must  show  that  he  has  exer- 
cised proper  diligence  to  obtain  the  testimony  of  such  witness. 

Practice. — Objection  to  Evidence, — A  general  objection  to  the  admission  of 
evidence  presents  no  question  on  appeal. 

Instructions  to  Jury. — Exceptions, — Bill  cf  Exceptions, — Practice, — Where 
instructions  upon  which  error  is  sought  to  be  predicated  are  made  part 
of  the  record  by  a  bill  of  exceptions,  what  occurred  in  the  way  of 
exceptions  to  the  giving  or  refusal  of  such  instructions,  must  be  stated 
in  the  bill  as  facts  and  be  authenticated  by  the  signature  of  the  judge. 

From  the  Clinton  Circuit  Court, 

P.  H.  Dutch,  for  appellant. 

U.  J.  Hammond  and  /.  C.  Farber,  for  appellee. 

ZoLLARS,  J. — Appellee  brought  this  action  for  the  recov- 
ery of  damages  occasioned  by  the  seduction  of  his  daughter. 

One  of  the  grounds  upon  which  appellant  asks  a  reversal 
of  the  judgment  is,  that  the  court  below  erred  in  overruling 
his  motion  for  a  continuance  of  the  cause  over  the  term. 

At  the  time  the  motion  for  a  continuance  was  overruled, 
the  court  ordered  an  attachment  for  one  of  the  absent  wit- 
nesses. During  the  trial,  that  witness  was  brought  into  court 
and  gave  his  testimony.  Without  stopping  to  inquire  a.s 
to  whether  or  not  that  testimony  was  material,  and  as  to 
whether  or  not,  in  any  event,  there  might  have  been  avail- 
able error  in  the  overruling  of  the  motion  for  a  continuance 
on  account  of  the  absence  of  that  witness,  it  is  sufficient 
here,  that  appellant  suffered  no  injury  by  the  ruling.  In 
such  a  case,  it  is  the  duty  of  this  court  to  disregard  technical 
errors,  and  affirm  the  judgment.  R.  S.  1881,  sections  398, 
658 ;  Rothrock  v.  Perhiimoifij  61  Ind.  39 ;  Ricketts  v.  Harvey y 
106  Ind.  564;  Davis  v.  Reamer ,  105  Ind.  318;  Landwerlen 
V.  Wheeler,  106  Ind.  523;  Powers  v.  State,  87  Ind.  144; 
Brown  v.  State,  105  Ind.  385;  Chicago,  etc.,  R.  R,  Co.  v. 
Hedges,  105  Ind.  398;  Louisville,  etc.,  R.  W.  Go.  v.  Krin- 
ning,  87  Ind.  351. 

Again,  without  deciding  as  to  whether  or  not  it  is  shown 
that  the  testimony  of  the  other  absent  witness  would  have 
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been  competent,  it  is  enough  to  say,  that  there  was  not  suffi- 
cient diligence  as  to  that  witness,  to  entitle  appellant  to  a 
continuance.  It  is  stated  in  the  affidavit  filed  in  support  of 
the  motion  for  a  continuance,  that  the  witness  formerly  lived 
with  his  father  at  Colfax,  in  this  State ;  that  appellant  or- 
dered a  subpoena  for  him,  which  was  returned,  *' served  by 
copy,^'  and  that  he  now  resides  at  Clermont,  Ohio.  It  is 
not  shown  for  how  long  a  time  he  has  resided  in  Ohio,  nor 
for  how  long  a  time  appellant  had  knowledge  of  his  resi- 
dence there.  For  aught  that  appears,  he  resided  in  Ohio  at 
the  time  the  subpcena  was  issued  and  for  a  long  time  prior 
thereto ;  that  appellant  had  knowledge  of  that  fact,  and  had 
ample  time  to  have  taken  his  deposition  before  the  case  was 
called  for  trial.     McDermoU  v.  State,  89  Ind.  187. 

It  is  insisted  also,  that  the  court  below  erred  in  the  admis- 
sion of  certain  testimony.  At  one  place  in  the  record,  it  is 
stated  simply  that  appellant  objected,  but  no  ground  of  ob- 
jection was  pointed  out.  At  another  place,  it  is  recited  that 
he  objected  to  the  evidence  on  the  ground  of  incompetency. 
These  were  not  such  objections  as  saved  any  question  for  re- 
view here.  City  of  Delphi  v.  Lowery,  74  Ind.  522;  Lake 
Erie^  etc,  R,  TF.  Co.  v.  Parker,  94  Ind.  91 ;  Grubbs  v.  Mor- 
ris, 103  Ind.  166;  Shaferv.  Ferguson,  103  Ind.  90;  Indiana, 
etc.,  JR.  W.  Co.  V.  Cook,  102  Ind.  133;  McClellan  v.  Bond, 
etc.,  92  Ind.  424;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104 
Ind.  409;  Byard  v.  Harhnder,  108  Ind.  376;  Louisville,  etc., 
R.  W.  Co.  V.  Jones,  108  Ind.  551. 

Questions  are  made  as  to  the^  correctness  of  instructions, 
which  it  is  said  were  given  by  the  court,  and  as  to  others 
asked  by  appellant,  and  which  it  is  said  the  court  refused. 
From  the  record  before  us,  it  can  not  be  determined  that 
any  of  the  instructions  asked  by  appellant  were  refused,  nor 
that  there  were  any  proper  exceptions  to  such  refusal,  or  to 
the  giving  of  the  court's  instructions. 

This  court  must  dispose  of  the  case  upon  the  record,  and 
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can  not  say  that  the  court  below  committed  errors  for  which 
the  judgment  must  be  reversed,  unless  such  errors  are  made 
manifest  by  the  record  properly  authenticated.  We  find  in 
the  bill  of  exceptions  embodied  in  the  record,  the  following 
statement :  "  The  court  gave  to  the  jury  the  following  instruc- 
tions, to  wit." 

Following  this  statement,  the  instructions  are  set  out.  Fol- 
lowing them  is  this:  "  Defendant,  by  his  attorneys,  asks  the 
court  to  instruct  the  jury  in  writing,  and  to  give  the  follow- 
ing instructions." 

Here  follow  the  instructions  so  asked.  And  following 
these,  again,  are  instructions  from  4  to  13,  both  inclusive. 
And  still  following  those,  are  instructions  1,  2  and  3.  At 
the  end,  it  is  recited  that  appellant  presented  the  bill  of  ex- 
ceptions and  asked  that  it  should  be  signed  and  made  a  part 
of  the  record.  Following  the  signatures  of  his  attorneys,  Ls 
the  signature  of  the  judge,  as  follows :  "  Signed  May  8, 1884. 
Joseph  C.  Suit,  Judge  C.  C.  C." 

Sections  533  and  535,  R.  S.  1881,  provide  a  mode  of  pre- 
serving exceptions  to  the  giving  or  refusal  of  instructions,  and 
of  making  the  exceptions  and  instructions  a  part  of  the  rec- 
ord, without  a  bill  of  exceptions.  That  mode  was  not  fol- 
lowed in  this  case.  Childress  v.  CaUeiider,  108  Ind.  394 ; 
Behymer  v.  State,  95  Ind.  140.  Here,  as  we  have  seen,  the 
instructions  were  brought  into  the  record  by  a  bill  of  excep- 
tions. In  such  a  case,  what  occurred  in  the  way  of  excep- 
tions to  the  giving  or  refusal  of  instructions,  must  be  recited 
and  stated  in  the  bill  as  facts,  and  be  authenticated  by  the 
signature.of  the  judge.  Choen  v.  State,  85  Ind.  209;  Powers 
v.  State,  87  Ind.  144. 

Following,  and  at  the  end  of  some  of  the  instructions  given 
by  the  court,  there  is  this  statement,  signed  by  appellant's 
counsel :  *'  Given  by  the  court  and  excepted  to  by  the  defend- 
ant at  the  time." 

And  following,  and  at  the  end  of  some  of  the  instructions 
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asked  by  appellant^  is  the  statement,  signed  by  his  counsel : 
"  Refused  and  excepted  to  at  the  time  by  defendant."  These 
are  not  statements  by  the  court,  authenticated  by  the  signa- 
ture of  the  judge. 

The  statement  that  the  court  gave  certain  instructions,  is 
an  authentic  statement  that  the  instructions  set  out  were  given 
by  the  court,  and  nothing  more.  It  is  not  a  statement  that 
there  were  any  exceptions  by  appellant,  or  any  one  else,  to 
the  giving  of  the  instructions.  The  exceptions  noted  at  the 
end  of  the  instructions,  and  signed  by  appellant's  counsel,  are 
not  a  part  of  them.  And  so,  it  is  recited  in  the  bill,  as  we 
have  seen,  that  appellant  asked  the  court  to  give  to  the  jury 
the  "  following  written  instructions,"  but  that  is  not  a  state- 
ment that  any  of  them  were  refused,  nor  that  there  were  any 
exceptions  by  appellant  to  such  refusal. 

The  statement,  "  refused  and  excepted  to,"  is  no  part  of 
the  instructions.  In  short,  there  are  no  statements,  authen- 
ticated by  the  signature  of  the  judge,  that  any  instructions 
were  refused,  nor  that  any  exceptions  were  taken. 

The  only  statements  are,  as  already  stated,  that  certain  in- 
structions, set  out,  were  given  by  the  court,  and  that  appel- 
lant asked  certain  instructions,  also  set  out  in  the  bill. 

The  probabilities  are,  that,  as  was  the  custom,  and  the 
proper  method,  before  the  adoption  of  the  code  of  1881,  ap- 
pellant's counsel  wrote  under  the  instructions,  or  upon  the 
margin,  that  certain  instructions  were  given  and  others  re- 
fused, and  that  he  excepted,  but  there  is  nothing  in  the  bill 
of  exceptions  by  way  of  a  statement,  that  some  of  the  in- 
structions were  in  fact  refused,  and  that  appellant  in  fact  ex- 
cepted to  such  refusal,  and  to  the  giving  of  any  of  the  instruc- 
tions. 

We  may  state,  in  passing,  that  we  have  examined  the  in- 
structions given,  and  those  refused,  and  that  so  far  as  pointed 
out  in  argument,  we  discover  nothing  that  would  justify  a 
reversal  of  the  judgment.     One  of  the  instructions,  desig- 
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nated  hy  counsel  as  number  3^  is  somewhat  confused,  and 
apparently  foreign  to  the  case,  but  taken  in  connection  with 
the  others  given,  it  is  not  at  all  probable  that  the  jury  were 
in  any  way  confused  or  misled  thereby. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  11, 1887. 


No.  12,889. 

Sims  et  al.  v.  Burk. 

Deed. — OaneeUation. — Contract. — Rescission. — Gross  Bill,—  When  Court  Should 
Direct  Filing  of. — B.  was  induced  to  conyey  to  S.,  by  warranty  deed,  a 
tract  of  land  owned  by  him  and  a  tract  owned  by  M.,  by  an  agreement 
of  S.  to  pay  the  purchase-money  for  the  former  tract  and  the  amount 
of  a  mortgage  held  on  the  latter  tract  by  B.,  and  to  pay  M.  the  balance 
of  the  agreed  price  of  his  land,  M.  thereupon  to  convey  the  same  to  B. ; 
S.  failed  to  pay  M.  and  he  refused  to  convey  to  B.  Suit  by  B.  to  rescind 
the  contract  and  to  cancel  his  deed. 

Heiclj  that  B.  is  eiatitled  to  the  relief  prayed,  unless  upon  a  cross  bill,  M. 
compels  the  execution  of  the  contract  between  himself  and  S.,  and  that, 
all  the  parties  being  in  court,  the  filing  of  such  cross  bill  should  have 
been  directed  in  order  that  the  whole  controversy  might  be  determined. 

From  the  Montgomery  Circuit  Court. 

W.  H.  Thompson,  J,  West  and  W.  B,  Herod,  for  appellants. 
E,  C,  Snyder,  T.  H.  Ristine  and  H.  H.  Ristine,  for  appellee. 

Mitchell,  J. — Burk  brought  suit  against  Sims  and  wife 
to  procure  the  cancellation  of  a  deed  made  by  the  plaintiff 
below  to  Mrs.  Sims.     Mason  was  made  a  party  defendant. 

The  complaint  discloses  the  following  facts :  In  September, 
1884,  Burk  owned  a  certain  fourteen-acre  tract  of  land  in 
Montgomery  county.  He  contracted  to  sell  the  land  to  Sims 
for  $420. 

Mason  at  the  same  time  owned  a  six-acre  tract  adjoining 
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that  owned  by  Burk.  He  in  like  manner  sold  his  tract  to 
Sims  for  the  agreed  price  of  $300. 

Burk,  having  previously  owned  the  six-acre  tract,  held  an 
unpaid  purchase-money  mortgage  on  this  tract,  to  secure  a 
debt  due  from  Mason  to  him  for  $180. 

It  was  mutually  agreed  between  all  the  parties,  that  Burk 
should  convey  both  the  fourteen  and  six-acre  tracts  to  Mrs. 
Sims ;  Mason  agreeing  that  he  would  convey  the  six-acre 
tract  owned  by  him  to  Burk.  Sims  agreed  to  pay  the  latter 
$600,  which  was  to  liquidate  the  purchase -price  of  the  fourteen 
acres,  and  the  $180  mortgage  due  from  Mason  to  Burk.  Sims 
also  agreed  to  pay  Mason  $120,  the  balance  of  the  purchase- 
price  of  the  six-acre  tract,  after  paying  off  and  releasing  the 
liurk  mortgage. 

Pursuant  to  this  arrangement,  Burk  made  a  warranty  deed 
to  Mrs.  Sims  for  the  twenty  acres.  Sims  paid  and  secured  to 
Burk  $600,  as  agreed,  but  failing  to  receive  the  $120  due 
him  from  Sims  under  the  arrangement  above  stated.  Mason 
refused  to  deliver  the  deed  to  Burk  for  the  six-acre  tract. 
Thereupon  Burk  tendered  back  what  he  had  received  from 
Sims,  and  brought  this  suit  to  rescind  the  contract,  and  can- 
cel his  conveyance  to  Mrs.  Sims. 

The  court  overruled  a  demurrer  to  the  complaint. 

Sims  and  wife  answered  to  the  effect,  that  Burk  agreed  to 
purchase  and  pay  for  the  six-acre  ti;|ct  of  Mason,  and  con- 
vey it  to  Mrs.  Sims,  as  had  been  done,  and  that  he,  Sims, 
owed  Mason  nothing.  Otherwise  the  facts  stated  in  the  an- 
swer did  not  differ  materially  from  those  stated  in  the  com- 
plaint. 

The  court,  upon  request,  found  the  facts  specially,  and 
stated  conclusions  of  law  thereon. 

The  facts  are  found  substantially  as  they  are  stated  in  the 
complaint.  From  the  special  finding  it  appears  that  the  re- 
fusal of  Mason  to  convey  the  six  acres  to  Burk  resulted 
entirely  from  the  default  of  Sims,  in  failing  to  pay  the  $120 
due  Mason  on  the  purchase-money. 
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The  conclusions  of  law  stated  by  the  court  were,  that  Burk 
was  not  entitled  to  a  rescission  of  the  contract  or  the  cancel- 
lation of  the  deed,  except  as  to  his  covenants  of  warranty  in 
respect  to  the  six  acres,  which  Mason  refused,  for  the  reasons 
stated,  to  convey.  A  decree  was  entered  accordingly.  Both 
parties  excepted  to  the  conclusions  of  law  stated  by  the  court. 
Sims  and  wife  have  appealed.  Errors  and  cross  errors  are 
assigned  by  the  parties  respectively. 

On  behalf  of  the  appellants,  it  is  contended  that  upon  the 
facts,  as  stated  in  the  complaint  and  found  by  the  court,  Burk 
was  entitled  to  no  equitable  relief  whatever,  while  the  appel- 
lee claims  that  he  was  entitled  to  have  the  deed  cancelled 
absolutely. 

Upon  the  facts  as  found,  it  clearly  appears  that  the  appel- 
lee Burk  was  induced  to  make  a  warranty  deed  for  six  acres 
of  land  which^  he  neither  owned  nor  claimed  to  own,  upon 
the  faith  that  Sims  would  carry  out  his  agreement  and  pay 
Mason  $120,  the  balance  of  the  purchase-price.  In  conse- 
quence of  Sims'  refusal  to  pay  according  to  the  agreement. 
Mason,  as  was  his  right,  refused  to  convey  to  Burk.  This 
left  the  latter  in  the  situation  of  having  given  a  warranty 
deed  to  Mrs.  Sims  for  land  to  which  he  had  no  shadow  of 
title,  and  exposed  him  to  the  liability  of  being  harassed  by 
a  suit  on  his  covenant  of  warranty;  this  too,  without  any 
fault  on  his  part,  and  because  of  the  failure  of  the  appellant 
Sims  to  perform  his  engagement  with  Mason.  Clearly, 
Burk  was  entitled  to  be  relieved  from  the  embarrassment 
into  which  he  had  thus  come  without  fault  on  his  part.  This 
being  so,  he  could  only  be  relieved  by  going  into  a  court  of 
equity.  He  had  no  remedy  so  far  as  we  can  perceive  in  a 
c!ourt  of  law.  He  elected,  as  he  had  the  right  to  do,  to  ask 
the  court  to  relieve  him  by  decreeing  a  rescission  of  the  con- 
tract. Having  offered  to  rescind  and  place  the  other  parties 
in  statu  quo,  Burk  was  entitled  to  be  placed  in  tiie  same  sit- 
uation he  was  in  before  the  deed  to  Mrs.  Sims  was  made, 
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unless  upon  a  cross  bill  Mason  chose  to  compel  the  execution 
of  the  contract  between  himself  and  Sims. 

Upon  the  facts  as  found,  we  do  not  clearly  see  the  pro- 
priety of  the  decree  made  by  the  court  below.  The  parties 
having  all  been  before  the  chancellor,  the  controversy  be- 
tween them  should  have  been  completely  determined.  As  it 
now  stands,  further  litigation  between  Mason  and  Sims  must 
necessarily  result,  while  all  the  parties  will,  meanwhile,  oc- 
cupy an  anomalous  position.  The  court  below  should  have 
directed  the  filing  of  a  cross  bill  by  or  on  behalf  of  Mason 
against  Sims,  so  as  to  have  settled  their  rights  respectively, 
as  upon  the  determination  of  the  controversy  between  them 
depends  largely  the  ultimate  relief  to  which  Burk  may  be 
entitled. 

Looking  at  the  whole  record  and  considering  the  errors 
and  cross  errors  assigned,  we  have  concluded  to  reverse  the 
judgment  below,  each  party  to  pay  one-half  the  costs  of 
the  appeal. 

A  new  trial  is  ordered,  and  further  proceedings  directed  in 
the  court  below  not  inconsistent  with  this  opinion. 

FUed  Jan.  8, 1887. 


No.  12,596. 

Laverty  V.  The  State,  ex  rel.  Hill,  Drainage  Com- 
missioner. 

AsBiGNMENT  OF  ERRon.— Sufficiency  of  Cornplahit. — An  assignment  of  error, 
that  "the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  is  not  available  for  the  reversal  of  the  judgment,  unless 
some  fact  essential  to  the  existence  of  the  cause  of  action  has  been 
wholly  omitted  from  the  complaint. 

Drainage. — Aesesement, — Complaint  to  Enforce, — In  a  suit  for  the  collection 
of  a  drainage  assessment,  all  that  the  complaint  need  show  concerning 
the  proceedings  for  the  establishment  of  the  ditch  are,  that  some  notice 
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was  given  of  the  filing  of  the  petition ;  that  the  petition  was  filed;  that 
the  commissioners  reported  the  benefits  and  damages  assessed ;  that  the 
report  was  approved  hy  the  court,  and  that  a  copy  of  the  assessment 
against  the  defendant  is  made  part  of  the  complaint.  ScoU  v.  BrojcketU 
89  Ind.  413,  distinguished. 

Same. — Trial  by  Ccuri. — Jury, — Suits  for  the  collection  of  drainage  assess- 
ments are  triable  by  the  court  and  not  by  a  jury.  Section  4276,  R.  S. 
1881,  and  the  amendatory  act  of  1883,  Acts  1883,  p.  176;  also,  section 
409,  R.  S.  1881. 

^AME. — Damages, — Set-Off, — Counter-Claim. — Damages  alleged  to  have  been 
sustained  by  reason  of  the  failure  of  tlie  drainage  commissioner  to  con- 
struct and  complete  the  work  as  petitioned  for,  are  not  a  proper  subject 
of  counter-claim  or  set-ofif  by  the  defendant  in  a  suit  by  such  commis- 
sioner to  enforce  an  assessment  of  benefits. 

Pleading. — Striking  Out, — Bill  of  Exceptions, — Pnutioe, — Supreme  Court— 
To  present  any  question  on  appeal,  upon  a  ruling  striking  out  a  plead- 
ing, such  pleading  must  be  brought  back  into  the  record  either  by  a 
bill  of  exceptions  or  an  order  of  the  court 

From  the  Vermillion  Circuit  Court. 

S,  D.  Puetty  H.  E.  Hadley  and  F.  Carter j  for  appellant. 
D.  H,  Maxwell  and  H,  Daniels,  for  appellee. 

HoWK,  J. — This  8uit  was  commenced  in  the  Parke  Circuit 
dourt  by  appellee's  relator,  as  drainage  commissioner  of 
Parke  county,  to  collect  a  balance  alleged  to  be  due  on  cer- 
tain assessments,  for  the  construction  of  a  ditch  or  drain,  by 
enforcing  the  statutory  lien  thereof  on  certain  real  estate  par- 
ticularly described,  in  such  county,  owned  by  appellant. 

After  the  cause  was  put  at  issue,  the  venue  thereof,  on  ap- 
pellant's motion,  was  changed  to  the  court  below.  There,  the 
issues  joined  were  heard  by  the  court,  and  a  finding  was  made 
in  favor  of  appellee's  relator,  in  the  sum  of  $1,718.11,  that, 
as  drainage  commissioner,  he  had  a  lien  under  the  statute  on 
the  real  estate  described  in  his  complaint  to  secure  the  pay- 
ment of  such  sum  of  money,  and  that  such  lien  ought  to  be 
foreclosed.  Over  appellant's  motion  for  a  new  trial,  the  court 
made  and  entered  a  decree  in  the  relator's  fevor,  substantially 
in  accordance  with  its  finding  herein. 

The  relator's  complaint  is  challenged  by  appellant  only  by 
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hie  assignment  here,  as  error,  that  it  "  does  not  state  fects  suf- 
ficient to  constitute  a  cause  of  action/'  A  demurrer  to  the 
complaint,  for  the  alleged  want  of  sufficient  facts,  was  over- 
ruled below,  but  no  exception  was  saved  to  this  ruling,  and, 
of  course,  even  if  it  were  erroneous,  this  ruling  would  not 
be  an  available  error  for  the  reversal  of  the  judgment.  Ap- 
pellant's assignment  of  error  here,  that  "  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,"  is 
authorized,  impliedly  at  least,  by  the  provisions  of  section 
343,  R.  S.  1881,  to  the  effect,  substantially,  that  an  objection 
to  the  complaint,  on  that  ground,  shall  not  be  deemed  to  have 
been  waived  by  the  failure  of  the  party  merely  to  make  such 
objection,  either  by  demurrer  or  by  an  answer.  But  it  must 
be  borne  in  mind  that  such  an  assignment  of  error  questions 
the  sufficiency  of  the  facts  alleged  to  constitute  a  cause  of  ac- 
tion, after  they  have  been  strengthened  by  the  curative  vir- 
tues of  the  verdict  or  finding  thereon,  and  when  they  are 
aided  and  supported  by  all  the  presumptions  indulged  by  this 
court  in  favor  of  the  rulings  and  decisions  of  the  trial  court. 
When  thus  questioned,  it  must  appear  that  material  facts, 
essential  to  the  existence  of  the  cause  of  action  attempted  to 
be  stated,  have  been  wholly  omitted  from  the  complaint,  be- 
fore this  court  would  be  authorized  to  reverse  the  judgment 
below  for  any  error  predicated  on  such  complaint.  Balti- 
more, etc.,  R.  R.  Go.  V.  Kreiger,  90  Ind.  380 ;  Kinney  v.  Dodge, 
101  Ind.  573;   Smith  v.  Smith,  106  lud.  43. 

In   his  complaint,  appellee's  relator  alleged  that  at  the 

term,  188-,  of  the  Parke  Circuit  Court,  Joseph  J. 

Daniels,  Aquilla  Laverty  and  others,  after  due  notice  given 
of  more  than  twenty  days,  filed  their  petition  in  such  court 
asking  an  order  for  drainage,  which  petition  upon  proper 
showing  was  granted,  and  the  drainage  commissioners  were 
ordered  to  view  the  proposed  work,  and  make  report  thereof 
to  such  court ;  that  such  drainage  commissioners  made  their 
report,  which  was  favorable  to  such  petitioners,  and  deter- 
mined upon  the  method  of  drainage,  and  established  the  ter- 
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mini,  route,  location  and  character  of  the  proposed  ditch,  and 
the  assessments  for  benefits  and  injury  to  the  several  tracts 
of  land'  mentioned  in  such  petition,  which  report  was  ap- 
proved and  confirmed  by  such  court,  and  a  copy  of  such  re- 
port was  filed  with  and  made  a  part  of  such  complaint;  and 
that  thereupon  the  work  prayed  for  was  ordered  by  such 
court,  and  appellee's  relator  was,  by  such  court,  ordered  and 
directed  "  to  construct  and  make  the  proposed  work/' 

And  the  relator  averred  that  afterwards,  to  wit,  on  the  — 
day  of ,  188-,  by  publication  in  the  "  Rockville  Re- 
publican," a  weekly  newspaper  published  in  such  county  of 
Parke,  such  relator  gave  notice  to  appellant  of  his  having 
been  assessed,  in  the  aggregate  sum  of  $6,903.58,  on  his  sev- 
eral tracts  of  land  mentioned  in  such  petition,  as  benefits  by 
the  construction  of  the  work  prayed  for  and  ordered ;  that 
the  relator  also  gave  appellant  notice  in  person,  that,  in  thirty 
days  from  the  dates  of  the  notices  so  given,  such  relator 
would  call  on  appellant  for  twenty  per  cent,  of  such  sum, 
and,  on  each  successive  thirty  days  thereafter,  would  call  on 
him  for  a  like  sum,  until  the  whole  amount  should  have  been 
paid,  and  that  he  would  give  appellant  notice  of  the  times 
and  places  of  such  payments,  in  person  or  by  written  notice ; 
that  the  relator  also  filed  in  the  recorder's  office  of  such 
county  of  Parke  his  notice  (whereof  a  copy  was  filed  with  and 
made  a  part  of  such  complaint)  of  the  lien  of  said  several 
assessments  against  appellant's  tracts  of  land,  situate  in  Parke 
county,  and  severally  described  as  follows:  (Description 
omitted.) 

The  relator  further  averred  that  he  only  in  person  gave 
such  notices,  and,  in  accordance  therewith,  called  upon  appel- 
lant at  the  stated  times,  after  the  lapse  of  thirty  days,  for  the 
several  percentage  amounts,  on  such  total  assessments,  as 
they  became  due  after  such  notices  respectively,  until  he  had 
so  called  for  the  sum  total  of  the  original  assessments;  that,, 
for  the  purpose  of  the  completion  of  the  work  and  to  pay 
for  the  work  completed,  it  was  necessary  that  the  balance  of 
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such  assessments  should  be  collected ;  that  of  the  aggregate 
original  assessment  of  $6,903.58,  appellant  had  paid  the  sum 
of  $5,315.41,  leaving  a  balance  due  of  $1,588.17,  as  the  sum 
necessary  to  make  the  full  amount  assessed ;  that  such  bal- 
ance of  $1,588.17  appellant  had  wholly  failed  and  refused  to 
pay,  and  that  such  sum  remained  due  and  wholly  unpaid. 
Wherefore,  etc. 

In  discussing  the  alleged  insufficiency  of  the  relator's  com- 
plaint, appellant's  counsel  say:  "There  is  no  averment  in 
the  complaint  showing  that,  at  the  time  of  filing  the  original 
petition,  a  day  was  fixed  and  noted  thereon  for  the  docketing 
of  the  same ;  it  does  not  show  that  twenty  days'  notice  of 
the  filing  of  such  petition,  by  posting  up  notices  in  three 
public  places,  in  each  township  where  the  lands  were  sit- 
uated, near  the  line  of  the  proposed  work,  and  one  at  the 
court-house  door  in  the  county  wherein  the  lands  are  situated, 
had  been  given  as  the  statute  required.  It  does  not  show 
that  three  days'  time  was  given,  after  the  docketing  of  the 
petition,  for  remonstrance.  It  does  not  show  that  the  court, 
before  which  the  petition  was  pending,  found  that  notice  of 
intention  to  present  the  petition  had  been  given,  as  provided 
by  statute.  It  is  not  shown  that  the  court  made  an  order, 
referring  such  petition  to  the  drainage  commissioners,  or  that 
the  court  fixed  a  time  and  place  for  the  meeting  of  such  com- 
missioners and  a  time  when  they  should  make  their  report. 
There  is  no  allegation  that  the  clerk  delivered  to  such  com- 
missioners a  copy  of  such  petition  and  order,  nor  that  they 
met  at  the  time  and  place  fixed  by  the  court." 

"All  these  fects  were  necessary,"  appellant's  counsel  say, 
*^in  order  to  confer  jurisdiction  on  the  court  ordering  the 
improvement;  and,  in  a  proceeding  to  enforce  a  lien  for  such 
improvement,  the  complaint  must  show  them,  so  that  the  trial 
court  may  know  whether  or  not  such  court  had  lurisdiction." 

In  support  of  their  position,  counsel  cite  and  rely  upon  Scott 
V.  Brackett,  89  Ind.  413,  and  it  must  be  conceded  that  the 
opinion  of  the  court  in  that  case  seemingly,  at  least,  sane- 
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tions  and  supports  the  views  and  claims  of  counsel.  That 
case,  however,  differs  from  the  one  we  are  now  considering 
in  one  important  and  controlling  particular.  In  that  case, 
the  appellants  made  a  direct  attack  upon  the  validity  of  the 
proceedings  and  judgment  for  the  establishment  of  the  ditch, 
by  their  petition  or  written  motion,  for  causes  stated  therein, 
to  vacate  the  proceedings  and  set  aside  the  judgment.  The 
case  in  hand,  however,  is  strictly  collateral  to  the  suit  or  pro- 
ceeding, mentioned  in  the  relator^s  complaint,  for  the  estab- 
lishment of  the  ditch.  As  applied  to  the  relator's  complaint, 
in  this  collateral  suit,  not  one  of  the  many  objections  thereto, 
suggested  by  appellant's  counsel,  is  well  taken  or  can  be  sus- 
tained. If  the  proceedings  for  the  establishment  were  in 
fact  defective  and  open  to  objection,  upon  any  of  the  grounds 
suggested  by  counsel,  it  devolved  upon  appellant  to  show  it 
by  full  and  positive  averment  and  proof,  and  not  by  sugges- 
tions merely.  This  is  settled  by  our  decisions  in  cases,  such 
as  this,  of  collateral  attack  upon  the  proceedings  and  judg- 
ments in  other  causes.  Exchange  Bank  v.  Aulty  102  Ind. 
322;  Baltimore,  etc,  R.  R.  Co.  v.  North,  103  Ind.  486;  Cos- 
sady  V.  Miller,  106  Ind.  69 ;  Indiana,  etc,.  Go,  v.  Louisville, 
etc.,  R.  W.  Co.,  107  Ind.  301. 

In  suits  for  the  collection  of  drainage  assessments,  such  as 
the  case  under  consideration,  all  that  the  complaint  of  the 
plaintiff's  relator  need  state  or  show,  of  or  concerning  the 
original  proceedings  and  judgment  for  the  establishment  of 
the  ditch,  are  (1)  that  some  notice  was  given  of  the  filing  of 
the  petition  for  the  ditch,  (2)  the  filing  of  such  petition,  (3)  the 
report  of  the  commissioners  of  drainage  of  the  benefits  and 
damages  assessed,  and  (4)  that  such  report  was  approved  and 
confirmed  by  the  judgment  of  the  court,  and  (5)  a  copy  of 
the  assessment  against  the  defendant,  in  all  cases,  must  be 
either  set  out  in,  or  filed  with  and  made  part  of,  such  com- 
plaint. In  all  these  particulars,  the  relator's  complaint  herein 
was  amply  sufficient  in  its  averments  to  withstand  a  demur- 
rer thereto  for  alleged  want  of  facts,  and  was  good  beyond 
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all  room  for  doubt  even,  when  challenged  as  it  is,  for  the 
first  time,  by  an  assignment  of  error  here.  Helpheastine  v. 
Viiicennes  NaVl  Bank,  65  Ind.  582;  Moss  v.  State,  ex  reL, 
101  Ind.  321;  Jackson  v.  State,  etc.,  103  Ind.  250;  McMal- 
len  V.  State,  ex  reL,  105  Ind.  334;  Pickering  v.  State,  etc,  106 
Ind.  228. 

Under  the  alleged  error  of  the  court,  in  overruling  appel- 
lant's motion  for  a  new  trial,  it  is  first  insisted  by  his  coun- 
sel that  the  finding  of  the  court  was  not  sustained  by  suffi- 
cient evidence.  Without  examining  this  subject  in  detail, 
we  think  we  can  safely  say  that  there  is  evidence  in  the  rec- 
ord, which  fairly  tends  to  sustain,  and  does  sustain,  the  find- 
ing of  the  court  on  every  material  point,  while  there  is  an 
absolute  dearth  of  evidence  in  conflict  therewith.  We  can 
not  disturb  the  finding  or  decree  on  the  evidence.  It  was 
fairly  shown  by  the  evidence,  that  the  relator  had  fully  com- 
plied with  the  requirements  of  the  amended  section  6,  of  the 
amendatory  drainage  act  of  March  8th,  1883.  Acts  of  1883, 
p.  179.  In  the  amended  section  8,  of  such  amendatory  act, 
it  is  declared  that  "collections  of  assessments  shall  not  be 
defeated  by  reason  of  any  defect  in  the  proceedings  occur- 
ring prior  to  the  judgment  of  the  court  confirming  and  es- 
tablishing the  assessment  of  benefits  and  injuries,  but  such 
judgment  shall  be  conclusive  that  all  prior  proceedings  were 
regular  and  according  to  law.  Nor  shall  any  person  be  per- 
mitted to  take  advantage  of  any  error,  defect,  or  informality, 
unless  the  person  complaining  thereof  is  directly  affected 
thereby,  at  any  stage  of  the  proceedings,"  etc.  Acts  of  1883, 
supra. 

In  the  light  of  these  statutory  provisions,  there  is  abso- 
lutely no  evidence,  in  the  record  of  this  cause,  which  tends 
even  remotely  to  defeat  the  relator's  right  of  recovery  of  the 
balance  due  of  the  benefits  assessed  against  appellant's  lands. 

Appellant  also  insists,  that  the  court  below  erred  in  de- 
nying him  a  trial  by  jury  of  the  issues  joined  in  this  cause. 
This  question  can  not  be  regarded  as  an  open  one,  in  this 
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court.  In  section  4276;  R.  S.  1881,  being  section  4  of  the 
drainage  act  of  April  8th,  1881,  and  in  such  section  4  as 
amended  by  the  amendatory  drainage  act  of  March  8th,  1883 
(Acts  of  1883,  p.  176),  it  was  and  is  expressly  provided  that 
certain  questions  of  fact,  presented  by  remonstrance  in  the 
original  proceedings  for  the  establishment  and  construction 
of  the  ditch,  "  shall  be  tried  by  the  court  without  a  jury." 

In  Anderson  v.  Caldwell,  91  Ind.  451  (46  Am.  R.  613),  it 
was  held  by  this  court  upon  full  consideration,  that  this  statu- 
tory provision  for  the  trial  of  questions  of  fact,  in  drainage 
proceedings,  by  the  court  without  a  jury,  is  constitutional. 
Upon  this  point,  the  case  cited  has  been  approved  and  fol- 
lowed in  our  more  recent  decisions.  Indianapolis^  etc.,  G,  Ji. 
Co.  V.  Christian,  93  Ind.  360;  Ross  v.  Davis,  97  Ind.  79; 
Mfy.  Reed,  98  Ind.  341 ;  Dreberi  v.  Trier,  106  Ind.  510. 

Of  course,  this  case  is  not  a  proceeding  for  the  establish- 
ment of  a  ditch,  but  it  is  ancillary  thereto,  and  seems  to 
us  to  come  fairly  within  the  spirit  and  reason  of  the  statutory 
provision  for  the  trial  of  questions  of  fact  by  the  court  with- 
out a  jury.  The  speedy  hearing  and  decision  of  suits  for  the 
collection  of  assessments  of  benefits  from  the  establishment 
and  construction  of  the  ditch  are  just  as  essential  and  impor- 
tant as  the  speedy  hearing  and  decision  of  any  question  of  fact 
arising  in  the  proceedings.  Besides,  suits  for  the  collection 
of  ditch  assessments,  and  the  enforcement  by  foreclosure  of 
the  statutory  lien  thereof  on  the  lands  affected  thereby,  are, 
and  always  have  been,  and  in  the  nature  of  things  must  be, 
suits  of  equitable  cognizance,  and,  therefore,  triable  by  the 
court,  and  not  by  a  jury,  under  the  provisions  of  our  civil 
code.  Section  409,  R.  S.  1881;  Lake  Erie,  etc.,  R.  W.  Co, 
v.  Griffin,  92  Ind.  487;  Lake  v.  Lake,  99  Ind.  339;  Lake 
Erie,  etc.,  R.  W.  Co.  v.  Griffin,  107  Ind.  464. 

Appellant\s  counsel  also  complain  of  the  decisions  of  the 
court  below,  in  sustaining  relator^s  demurrers  to  the  third 
and  fourth  paragraphs  of  answer  herein.  There  was  no  error, 
we  think,  in  either  of  these  rulings.     The  third  paragraph 
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Avas'in  the  nature  of  a  counter-claim,  and  the  fourth  para- 
graph was  an  answer  of  set-off;  and  in  each  of  these  para- 
graphs appellant  alleged  that  he  had  sustained  damages  by 
reason  of  the  relator^s  failure  to  construct  and  fully  complete 
the  work  "  as  petitioned  for/'  and  asked  that  his  damages 
might  be  set  off  against  any  balance  found  due  on  his  assess- 
ments of  benefits.  These  damages,  if  sustained,  were  not 
proper  subjects  either  of  counter-claim  or  set-off  against  the 
relator,  as  commissioner  of  drainage,  or  against  the  lien  he 
is  seeking  to  enforce  herein.  Indianapolis ^  etc.,  G,  R,  Co,  v. 
SUUe,  ex  rel,  105  Ind.  37. 

Complaint  is  also  made  here,  on  behalf  of  appellant,  of  the 
ruling  of  the  court  below  in  striking  out  his  so-called  plea 
in  abatement  herein.  After  appellee's  motion  to  strike  out 
such  plea  in  abatement  was  sustained  by  the  court,  the  plea 
was  not  brought  back  into  the  record  or  made  part  thereof, 
either  by  a  bill  of  exceptions  or  an  order  of  court.  Under 
our  decisions,  therefore,  the  ruling  complained  of  is  not  so 
presented  by  the  record  of  this  cause,  as  that  it  can  be  con- 
sidered here.  Berlin  v.  Ogleahee,  65  Ind.  308 ;  Stott  v.  Sniifhj 
70  Ind.  298 ;  Dunn  v.  Tousey,  80  Ind.  288 ;  Peck  v.  Board, 
etc.,  87  Ind.  221. 

Some  other  matters  are  complained  of  here  on  appellant's 
behalf,  none  of  which,  however,  would  authorize  a  reversal 
of  the  judgment. 

Upon  the  entire  record  of  this  cause,  our  conclusion  is  that 
the  questions  involved  have  been  fully  and  fairly  heard  and 
correctly  decided  by  the  court  below.  In  such  a  case,  the 
statute  requires  that  the  judgment  below,  without  regard  to 
any  defects  of  form,  variances  or  imperfections  in  the  record, 
.should  be  in  all  things  affirmed.     Section  658,  R.  S.  1881. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  11, 1887. 

Vol.  109.— 15 
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No.  13,426. 

r 

The  State  v.  Kinder. 

Criminal  Law.— Assault, — IndidmenL — Under  section  1910,  R.  S.  1881,  an 
affidavit  charging,  after  the  date  and  venue,  that  the  defendant  ''did 
then  and  there,  having  the  present  ability  to  do  so,  unlawfully  attempt 
to  commit  a  violent  injury  upon  the  person  of  "  the  affiant,  contrary, 
etc.,  is  sufficient  as  charging  an  assault. 

From  the  Tiptou  Circuit  Court. 

/.  31.  Fipjjen,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — This  prosecution  was  commenced  before  a 
justice  of  the  peace  upon  the  following  affidavit,  which  was 
duly  subscribed  aud  sworn  to  before  the  justice : 

"  The  State  of  Indiana  v.  Joseph  Kinder.  John  Fennell^ 
being  duly  sworn,  on  his  oath  says,  that  at  the  county  of 
Tipton,  in  the  State  of  Indiana,  on  the  16th  day  of  Septem- 
ber, A.  D.  1885,  one  Joseph  Kinder  did  then  and  there, 
having  the  present  ability  to  do  so,  unlawfully  attempt  to 
commit  a  violent  injury  upon  the  person  of  John  Fennell, 
this  affiant,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana.'* 

Kinder,  the  def(»ndant  below  and  appellee  here,  was  con- 
victed before  the  justice,  but  upon  an  appeal  to  the  circuit 
court,  the  affidavit  was  quashed  and  he  was  discharged.  The 
State  appeals. 

The  section  of  the  statute  upon  which  this  prosecution  is 
based  reads  as  follows :  "  Whoever,  having  the  present  ability 
to  do  so,  unlawfully  attempts  to  commit  a  violent  injury  on 
the  person  of  another,  is  guilty  of  an  assault,  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  exceeding  fifty 
dolhirs.''     K.  S.  1881,  section  1910. 

We  have  no  brief  from  the  appellee,  and  hence  no  argu- 
ment against  the  sufficiency  of  the  affidavit.  Neither  have 
w-e  any  information  as  to  the  ground  on  which  the  affidavit 
was  held  to  be  insufficient.     In  the  absence  of  any  sugges- 
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tion  to  the  contrary,  we  see  no  objection  either  to  its  sub- 
stantial or  technical  sufficiency.  Moore  Crim.  Law,  sec- 
tion 562. 

The  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded  with  instructions  to  overrule  the  motion  to  quash 
the  affidavit,  and  for  further  proceedings. 

Filed  Jan.  13, 1887. 


No.  12,413. 

Taber  v.  Ferguson. 

Ctty. — i&reet  Improvement, — Notice, — If  the  common  council  of  a  city  directs 
that  notices  inviting  proposals  for  the  improvement  of  a  street  shall  be 
published  in  two  newspapers,  publication  in  one  is  not  sufficient. 

Same. —  Transcript. — Collection  of  Assessment, — Sufficiency  of  Notice, — As  the 
transcript  certified  by  the  city  clerk  is  made  by  law  to  stand  in  the 
nature  of  a  complaint  in  a  proceeding  by  a  contractor  to  collect  an 
assessment,  it  is  good  on  demurrer  if  it  shows  some  notice.  If  the 
notice  is  insufficient  the  fact  must  be  set  up  as  a  defence  by  way  of 
answer. 

Same. — QucerCj  whether  in  a  proceeding  to  enforce  a  street  assessment  the 
sufficiency  of  the  notice  inviting  proposals  can  be  inquired  into  as  a  fact. 
See  opinion  for  cases  pro  and  con. 

Same. — Estoppel — Contract. — A  property-owner  can  not  quietly  permit 
money  to  be  expended  on  work  which  benefits  his  land,  under  a  contract 
with  the  city,  and  then  deny  the  power  of  the  city  to  make  the  contract. 

Same. — Estimate. — The  final  order  of  the  common  council  directing  an 
estimate  is  not  affected  by  a  previous  order  refusing  to  do  so. 

Same. — Assignment  cf  Estimate. — Batification. — A  ratification  by  the  com- 
mon council  of  an  assignment  of  the  estimate  by  the  contractor,  is 
equivalent  to  precedent  authority,  and  entitles  the  assignee  to  collect 
the  assessments. 

Same. — Desenption  of  Improvement. — A  resolution  of  the  common  council 
providing  for  the  improvement  of  a  street,  is  sufficient  if  it  gives  a  gen- 
eral direction  as  to  the  character  of  the  improvement,  without  describ- 
ing it  in  detail. 

Same. — Plans  and  Specifications, — Evidence, — The  plans  and  specifications 
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prepared  hy  the  city  engineer  are  competent  evidence  in  a  suit  to  col- 
lect a  street  assessment. 

From  the  Allen  Superior  Court. 

T.  E,  Ellison,  for  appellant. 

S,  E.  Sinclair  and  H.  C.  Hanna,  for  appellee. 

Elliott,  C.  J. — The  validity  of  a  street  assessment  ordered 
by  the  city  of  Fort  Wayne  is  in  question  here.  The  resolu- 
tion on  which  the  proceedings  are  based  is  set  forth  in  the 
oj)ini6n  in  the  case  of  Taber  v.  Grafmillery  ante,  p.  206,  and 
some  of  the  questions  here  presented  were  decided  in  that 
case. 

The  objection  is  made  that  the  notice  for  proposals  is  in- 
sufficient, and  that  for  this  reason  the  proceedings  must  fail. 
The  resolution  directed  the  engineer  to  advertise  in  two  news- 
papers, the  Daily  Sentinel  and  the  Tri-Weekly  Staats  Zeitung, 
and  the  transcript  shows  that  the  advertisement  was  published 
in  the  Daily  Sentinel,  but  does  not  affirmatively  show  that  it 
was  published  in  the  Staats  Zeitung.  The  statute  does  not 
prescribe  what  notice  inviting  proposals  shall  be  given,  but 
provides  that  the  contract  sliall  be  given  to  the  best  bid- 
der, after  advertising  for  proposals.  R.  S.  1881,  section 
3162. 

The  contention  of  counsel  that  the  notice  must  be  such  as 
the  common  council  directs  is  supported  by  the  case  of  Kretsck 
V.  Helm,  45  Ind.  438,  and  although  if  the  question  were  an 
open  one,  we  might  feel  inclined  to  hold,  in  view  of  the  stat- 
utory provisions,  that  a  publication  in  one  of  two  designated 
newspapers  would  be  sufficient,  still  we  feel  bound  by  that 
decision  on  the  precise  point  decided.  We  can  not  perceive 
how  the  failure  to  give  a  notice  in  two  newspapers,  when  a 
fair  construction  of  the  statute  would  seem  to  make  notice  in 
one  sufficient,  can  be  held  to  vitiate  the  proceedings.  We 
suppose  that  if  the  common  council  does  all  that  the  law  re- 
quires, the  proceedings  should  not  be  nugatory  because  it 
failed  to  do  something  that  it  had  itself  superadded.     The 
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decision  in  Kretach  v.  -Hfe/wi,  supra,  can  not,  however,  be  de- 
cisive of  the  question  here,  for  there  the  fact  that  the  notice 
provided  for  by  the  ordinance  was  not  given,  was  pleaded  as 
a  matter  of  defence,  while  here  the  question  is  presented  by 
a  demurrer  to  the  transcript,  which,  by  force  of  the  statute, 
stands,  in  a  limited  sense,  as  a  complaint.  S.  S.  1881,  sec- 
tion 3165. 

The  provision  of  the  statute  is,  that  the  clerk  shall  make 
out  "  a  true  and  complete  copy  of  all  papers  connected  in 
any  way  with  the  said  street  improvement,  beginning  with  the 
order  of  the  council  directing  the  work  to  be  done  and  con- 
tracted for,  and  including  all  notices,  precepts,  orders  of  coun- 
cil, bonds,  and  other  papers  filed  in  said  matter;  which 
transcript  shall  be  in  the  nature  of  a  complaint,  and  to  which 
the  appellant  shall  answer  upon  rule." 

It  seems  clear  from  this  provision,  that  the  transcript  is  not 
a  complaint,  but  is  in  the  nature  of  a  complaint;  and,  cer- 
tainly, it  can  not,  in  strictness,  be  a  complaint,  for  the  clerk 
is  only  required  to  certify  such  papers  as  are  filed.  It  must 
be  presumed  that  only  such  papers  are  filed  as  the  law  re- 
quires, and  that  the  transcript  need  contain  no  others. 

In  the  record  there  is  a  statement  that  notice  was  given,  and 
we  are  of  the  opinion  that  it  was  incumbent  upon  the  appel- 
lant to  answer  as  matter  of  defence,  that  the  notice  was  in- 
sufficient or  defective.  Any  other  rule  would  work  great 
hardship  to  the  contractor,  for  he  can  not  himself  amend  the 
transcript  by  supplying  defects,  and,  as  there  is  nothing  in 
the  statute  requiring  the  filing  of  notices  or  proofs,  the  clerk 
is  not  bound  to  certify  them,  and  hence  it  can  not  be  inferred 
that  because  they  are  not  in  the  transcript  they  were  not 
given  as  the  resolution  directed.  If  the  transcript  contaii^s 
such  papers  as,  under  the  law,  must  come  into  the  hands  of 
the  clerk,  it  should  be  regarded  as  prima  facte  sufficient.  The 
transcript  ought  not  to  be  considered  as  a  complaint,  in  the 
just  sense  of  the  term,  for  the  real  party  in  interest,  the  con- 
tractor, does  not  frame  it ;  on  the  contrary,  it  is  the  record 
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of  a  public  officer  of  papers  filed  in  his  office.  He  is  only 
required  to  certify  to  such  papers  as  are  filed,  and,  therefore, 
we  do  not  think  that  the  failure  to  set  forth  proof  of  notice 
in  the  transcript  renders  it  bad  on  demurrer.  We  think  that 
where  the  transcript  affirmatively  shows  that  some  notice  was 
given,  the  property-owner  is  put  to  his  defence,  although  no 
proof  of  notice  is  set  forth  in  the  transcript.  We  have  not 
been  able  to  find  any  provision  of  the  statute  requiring  proof 
of  notice  of  publication  to  be  filed,  and  as  there  is  no  such 
provision,  it  can  not  be  held  that  the  transcript  must  show 
the  filing  of  the  proof.  It  should  not  be  condemned  because 
a  notice  not  required  by  law  to  be  embodied  in  it  is  not  there. 
We  do  not,  of  course,  decide  that  an  assessment  is  good  with- 
out notice ;  but  what  we  decide  is  that  the  proof  of  notice 
need  not  be  embodied  in  the  transcript,  and  if  the  notice  was 
insufficient,  it  should  be  set  up  by  way  of  defence,  as  it  was 
in  Kretsch  v.  Helm^  supra. 

If  any  papers  which  form  part  of  the  .proceedings of  the 
council,  or  which  were  to  be  filed  with  them  or  with  the  clerk, 
were  omitted  from  the  transcript,  then,  doubtless,  it  should 
be  held  that  the  transcript  is  not  good  as  a  complaint;  but 
the  non-appearance  of  papers  or  proof  not  required  to  be  filed 
with  the  common  council  or  the  clerk,  and  not  forming  part 
of  the  proceedings,  should  not  condemn  it. 

There  are  notices  which  must  of  necessity  be  filed  with  the 
clerk  or  incorporated  in  the  records  of  the  common  council, 
as  for  instance,  notice  of  the  precept,  of  the  sale  and  the  like, 
and  it  is  to  such  notices  that  reference  is  made  by  the  clause 
of  the  statute  we  have  quoted. 

It  is  a  just  and  reasonable  presumption  that  the  common 
council  having  declared  the  notice  sufficient,  it  was,  at  least, 
prima  facie  good,  for  they  are  public  officers  acting  under 
oath.  It  does  not  require  a  formal  order  or  declaration  to 
establish  the  council's  opinion  upon  the  sufficiency  of  the 
notice.  This  is  sufficiently  evidenced  by  acting  upon  the  notice 
without  any  formal  order.      TJpdegraff  v.  Palmer j  107  Ind. 
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181.  The  fact  that  the  record  discloses  some  notice,  and  the 
fact  that  the  judgment  of  the  common  council  shows  that  it 
was  deemed  sufficient,  are  enough  to  put  the  property-owner 
to  his  defence  by  way  of  answer. 

There  is  another  view  which  strengthens  our  conclusion 
that  where  it  appears  that  there  was  some  notice  fhe  prop- 
erty-owner must  answer  that  it  was  insufficient,  and  that 
view  is  this:  A  contractor  has  a  right,  in  a  proper  case, 
although  the  proceedings  are  irregular,  to  avail  himself  of 
:an  estoppel,  and  if  we  should  hold  that  the  property-owner 
is  not  required  to  answer  the  insufficiency  of  the  notice  where 
there  is  some  notice,  it  would  result  in  depriving  the  con- 
tractor of  this  right,  for,  as  the  transcript  constitutes  the 
only  complaint  which  can  be  filed,  and  as  the  law  directs 
what  it  shall  contain,  the  contractor  can  not  inject  into  it 
any  other  matters.  That  an  estoppel  may  be  made  available 
in  a  proceeding  to  recover  a  street  assessment  is  w^ell  estab- 
lished by  the  authorities.  The  rule  is  thus  stated  in  a  late 
work:  "Thus,  a  property-holder  can  not  quietly  permit 
nipney  to  be  expended  in  work  which  benefits  his  land,  un- 
<ler  a  contract  with  the  city,  and  then  deny  the  power  of  the 
city  to  make  the  contract."  2  Herman  Estoppel  and  Res 
Judicata,  section  1221.  This  principle  has  been  fully  recog- 
nized and  strongly  asserted  by  this  court.  Hellenkamp  v. 
City  of  Lafayette,  30  Ind.  192 ;  Ckty  of  Evaiisville  v.  Pfviterei^ 
34  Ind.  36  (7  Am.  R.  214) ;  Gty  of  Lafayette  v.  Fowler,  34 
Ind.  140;  City  of  Loganaport  v.  Uhl,  99  Ind.  531  (50  Am. 
R.  109),  see  p.  541. 

The  cases  elsewhere  sustain  this  doctrine,  as  will  appear 
from  an  examination  of  the  authorities  referred  to  by  the 
author  from  whom  we  have  quoted.  The  principle  has  been 
given  effect  in  tax  and  drainage  cases.  Peters  v.  Griffee,  108 
Ind.  121;  Flora  v.  Cline,  89  Ind.  208;  Mxincey  v.  Joesty  74 
Ind.  410,  see  pp.  413,  414 ;  Nemii8,  etc.,  Co,  v.  AlMre,  36  Ind. 
189;  Ricketts  v.  Spraker,  77  Ind.  371,  see  pp.  381,  382. 

If  it  be  true,  as  it  certainly  is,  that  a  contractor  may  avail 
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himself  of  an  estoppel,  then  it  must  be  true  that  some  op- 
portunity must  be  given  him  to  plead  it,  and  this  opportu- 
nity he  could  not  have  if  it  were  held  that  such  a  transcript 
as  the  one  before  us  is  fatally  bad  on  demurrer,  since  that 
would  shut  out  any  estoppel.  The  fair  and  reasonable  pro- 
cedure in  such  cases  as  this,  where  the  transcript  certified  by 
a  public  ofiBcer  is  made  by  law  to  stand  in  the  nature  of  a 
complaint,  and  there  is  some  notice  affirmatively  shown,  is  to 
require  the  property-owner  to  answer,  and  permit  the  con- 
tractor to  reply. 

Under  the  rule  as  declared  in  Mariindale  v.  Palmer,  52  Ind. 
411,  the  question  as  to  the  sufficiency  of  the  notice  can  not 
be  made  available,  for  it  was  there  said,  in  speaking  of  the 
insufl&ciency  of  a  notice  inviting  proposals,  that  "This  can 
not  be  inquired  into  as  a  fact,  as  the  statute  expressly  pro- 
vides, *  that  no  question  of  fact  shall  be  tried  which  may  arise 
prior  to  the  making  of  the  contract  for  the  said  improve- 
ment under  the  order  of  the  council.'  Section  71,  3  Ind.  Stat. 
102;  The  Oity  of  hidianapolia  v.  Imberryy  17  Ind.  175." 

The  case  cited  by  the  court  undoubtedly  sustains  this  doc- 
trine, and  so  do  the  cases  of  Palmer  v.  Stumph,  29  Ind.  329, 
Board,  etc.,  v.  Silvers,  22  Ind.  491,  and  McGill  v.  Bruner,  65 
Ind.  421. 

These  cases  can  not,  however,  be  easily  reconciled  with  the 
cases  of  Kretsch  v.  Helmy  supra,  McEwen  v.  Gilker,  38  Ind. 
233,  Mobei*ry  v.  City  of  Jeffersonville,  38  Ind.  198,  or  Brook- 
bank  V.  City  of  Jeffersonville,  41  Ind.  406. 

We  do  not  deem  it  necessary  to  undertake  to  determine 
which  line  of  decisions  is  the  better  one,  for  we  think  the 
question  may  be  decided  without  entering  the  field  pf  con- 
flict. In  view,  however,  of  the  strong  and  clear  language  of 
the  statute,  and  of  the  conflict  in  the  authorities,  we  deem  it 
proper  not  to  extend  the  rule  adopted  in  McEwen  v.  Gilker, 
supra,  to  such  a  case  as  this,  nor  do  we  feel  inclined  to  give 
it,  directly  or  indirectly,  our  approval,  but  we  leave  the  ques- 
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tion  open  for  further  consideration,  since  it  is  now  left  unde- 
cided by  the  conflict  in  the  cases. 

It  appears  in  the  transcript  that  the  common  council  at  one  ^ 
time  refused  to  order  an  estimate,  but  that  after  some  litiga- 
tion, the  character  of  which  is  not  disclosed,  an  estimate  was 
ordered.  We  think  it  clear  that  the  final  action  of  the  com- 
mon council  is  the  governing  one,  for  we  do  not  believe  that 
intermediate  orders  can  overturn  the  final  order.  This  is 
substantially  held  in  the  case  of  McGill  v.  Brunei' ,  supra. 

The  record  shows  that  the  contract  was  made  with  Chris- 
tian Grafmiller,  and  that  he  executed  to  John  Ferguson  the 
following  assignment :  "  For  value  received,  I  hereby  assign 
and  transfer  the  within  estimate  to  John  Ferguson,  July  28th, 
1884.     Christian  Grafmiller.'^ 

The  only  objection  to  the  assignment  that  is  important 
enough  to  merit  especial  consideration,  is,  that  it  does  not 
appear  that  the  common  council  consented  to  the  assignment 
by  Grafmiller.  We  think  that  the  acceptance  by  the  com- 
mon council  of  Ferguson's  affidavit  as  the  assignee  of  Graf- 
miller, and  the  action  taken  thereon,  were  a  ratification  of 
the  assignment,  and,  as  is  well  known,  a  subsequent  ratifica- 
tion is  equivalent  to  precedent  authority.  We  do  no^  per- 
ceive how  the  property-owner  could  have  been  prejudiced  by 
the  assignment  of  the  estimate,  for  that  was  little  else  than 
an  evidence  of  a  debt,  and  a  step  in  the  process  of  collecting 
it,  so  that  the  question  is  very  different  from  what  it  would 
be  had  there  been  an  assignment  of  the  contract.  The  dif- 
ference between  an  assignment  of  the  contract  made  before 
the  work  was  done,  and  an  assignment  of  the  estimate  issued 
after  the  work  was  performed,  is  so  obvious  as  not  to  require 
illustration.  But  we  do  not  deem  it  proper  to  do  more  than 
decide  that  the  subsequent  ratification  of  the  assignment  of 
the  estimate  was  equivalent  to  a  precedent  authority,  so  that 
there  is  no  question  as  to  the  right  of  the  appellee  to  collect 
the  assessment. 

It  was  proper  to  file  the  assignment  with  the  city  clerk,  and 
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when  filed,  it  became  part  of  the  papers  connected  with  the 
proceedings  which  it  was  his  duty  to  embody  in  the  tran- 
script. It  is,  therefore,  properly  in  the  record  certified  to 
the  circuit  court. 

We  held  in  Taber  v.  Grafmiller,  supra,  that  the  resolution 
was  sufficient,  inasmuch  as  it  gave  a  general  direction  as  to 
the  character  of  the  improvement,  and  that  holding  is  sus- 
tained by  the  cases  cit^d,  as  well  as  by  the  case  of  Martin- 
dale  V.  Palmer,  supra.  The  language  of  the  ordinance  in 
that  case  was  that  the  street  "  be  properly  graded  according 
to  stakes  set  by  the  chief  engineer,  and  that  the  same  be 
paved  with  the  Nicholson  or  wooden  block  pavement,"  and 
the  court  held,  that  it  was  sufficient,  saying:  "That  which 
can  be  made  certain  is  certain."  In  Burr  v.  Town  of  New- 
castle,  49  Ind.  322,  it  was  held,  that  an  ordinance  establish- 
ing tlie  grade  of  the  streets  of  the  town  was  not  invalid  if 
the  grades  could  be  ascertained  without  difficulty.  We  think 
this  principle  applies  here,  for  no  one  can  be  in  doubt  as  to 
the  character  of  the  pavement  proposed  to  be  laid. 

It  is  objected  that  the  plans  and  specifications  prepared  by 
the  engineer  were  not  competent.  We  think  otherwise. 
They  'were  prepared  before  the  notice  inviting  proposals  was 
given,  and  showed  in  detail  the  character  of  the  work  which 
the  city  desired  done.  The  statute  expressly  makes  it  the 
duty  of  the  engineer  to  prepare  plans  and  specifications,  and 
certainly  plans  and  specifications  prepared  by  an  officer  ex- 
pressly authorized  by  law  to  prepare  them  must  be  compe- 
tent evidence. 

It  was  not  necessary  to  prove  the  execution  of  the  assign- 
ment, for  it  was  certified  by  the  clerk  as  part  of  the  papers 
filed  in  the  proceedings.  If  the  appellant  desired  to  dispute 
the  validity  of  the  assignment,  a  proper  plea  should  have 
been  filed. 

The  record  does  not  show  that  it  contains  all  the  instruc- 
tions given  by  the  court,  and  it  can  not  be  said  that  it 
affirmatively  appears  that  any  error  was  committed  in  refusing 
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instructions  asked  by  the  appellant.  For  aught  that  appears, 
instructions  fully  covering  those  refused  were  given  by  the 
court.  Kennedy  v.  AnderaoUy  98  Ind.  151 ;  Newcomer  v. 
Hutchings,  96  Ind.  119;  Mitchell  v.  Tomlimon,  91  Ind.  167; 
Pittsburgh,  etc.,  R.  R,  Co.  v.  Noel,  77  Ind.  110. 

Judgment  affirmed. 

Filed  Jan.  11, 1887. 


No.  12,448. 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 

Railway  Company  v.  Parker. 

Railroad. — Action  for  Stock  Killed. — Fence. — Burden  of  Proof. — When  it  is 
shown,  in  an  action  by  the  owner  against  a  railroad  company  to  recover 
the  value  of  a  horse,  that  at  the  point  where  the  animal  went  upon  the 
track  and  was  killed,  the  road  was  not  securely  fenced,  the  burden  is 
then  upon  the  defendant  to  show,  in  order  to  escape  liability,  that  at 
that  point  it  was  not  bound  to  maintain  fences. 

Same. —  Venue. — Justice  of  Peace. — Such  an  action  may  be  brought  before 
any  justice  of  the  peace  in  the  county  where  the  animal  is  killed. 

From  the  Boone  Circuit  Court. 

F.  M.  Charlton,  R.  W,  Harrison  and  C  8.  Wesner,  for 
appellant. 

ZoLLARS,  J. — Appellee  brought  this  action  to  recover  the 
value  of  a  horse,  which,  it  is  alleged,  went  upon  appellant's 
railway  at  a  point  where  it  was  not,  but  ought  to  have  been, 
securely  fenced,  and  was  there  killed  by  one  of  appellant's 
trains. 

The  errors  assigned  are,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  below  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

It  is  contended  that  a  new  trial  should  have  been  granted, 
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because  the  evidence  does  not  show  that  at  the  point  where 
the  horse  went  upon  the  track  the  road  should  have  been 
fenced  so  as  to  exclude  animals. 

When  it  was  shown  by  the  evidence  in  behalf  of  appellee, 
that  at  the  point  where  the  horse  went  upon  the  track  and 
was  killed,  the  road  was  not  securely  fenced,  the  burden  was 
upon  the  railway  company  to  show,  in  order  to  escape  lia- 
bility, that  at  that  point  it  was  not  bound  to  maintain  fences. 
That  it  did  not  attempt  to  do.  Evanaville,  etc,,  R.  R.  Co.  v. 
Hosier,  101  Ind.  597. 

It  is  further  insisted,  that  as  the  action  was  commenced  be- 
fore a  justice  of  the  peace,  the  complaint  is  defective,  because 
it  does  not  show  that  the  horse  was  killed  in  the  township 
where  the  action  was  brought.  That  objection  is  not  well 
taken.  Such  an  action  may  be  brought  before  any  justice  of 
the  peace  in  the  county  where  the  animal  is  killed.  R.  S. 
1881,  section  4026;  Wabash,  etc.,  R.  W.  Co.  v.  iosA,  10;l 
Ind.  80. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  12, 1887. 


No.  12,745. 

Kennedy  v.  The  State,  for  use  of  Dorsett,  Drainage 

Commissioner. 

Drainage. — OmipUiini  to  Collect  Assessment, —  Must  Show  Notice  of  FUing 
Petition  for  Drain. — A  complaint  to  collect  a  drainage  assessment  is  bad 
on  demurrer  unless  it  shows,  either  by  averment  or  by  exhibits  properly 
constituting  a  part  of  it,  that  some  notice  was  given  of  the  filing  of  the 
petition  for  the  establishment  of  the  drain. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan  and  0.  Matthews^  for  appellant. 
O.  W.  Grubbs  and  M.  H.  Parks,  for  appellee. 
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HowK,  J. — The  first  error  assigned  by  appellant^  the  de- 
fendant below,  upon  the  record  of  this  cause,  is  the  overrul- 
ing of  his  demurrer  to  the  second  paragraph  of  appellee^s 
complaint. 

'  The  second  paragraph,  as  it  is  called,  is  the  only  complaint 
in  the  record  of  this  cause,  and,  for  the  sake  of  brevity,  it 
will  be  spoken  of  as  the  complaint  in  this  opinion.  In  his 
complaint,  appellee's  relator  alleged  that  he  was  one  of  the 
drainage  commissioners  of  Morgan  county ;  that,  on  the  24th 
day  of  April,  1883,  Joshua  Wooden,  a  resident  freeholder  of 
Morgan  county,  filed  his  petition  in  the  court  below,  praying 
for  the  construction  of  a  ditch  or  drain  extending  into  the 
townships  of  Adams  and  Gregg,  in  such  county,  describing 
therein  the  beginning,  course  aud  terminus,  the  utility  and 
purpose  of  the  same,  and  the  lands  to  be  affected,  with  the 
names  of  the  owners,  whose  lands  would  be  benefited  by  the 
construction  of  such  ditch;  that  such  proceedings  were  then 
and  there  had,  that  the  court  having  found  such  petition  to 
be  sufficient  ordered  that  it  be  referred  to  the  drainage  com- 
missioners of  such  county,  to  wit,  William  H.  Miller  and 
Solomon  Dorsett,  the  relator  herein;  that  said  commission- 
ers, after  inspecting  the  beginning,  course  and  terminus,  and 
all  the  lands  that  would  be  affected  by  the  proposed  ditch,  as 
provided  by  law,  and  having  assessed  the  benefits  and  dam- 
ages to  all  lands  affected,  on  the  28th  day  of  September, 
1883,  filed  their  report  in  open  court,  a  copy  of  which  re- 
port with  such  assessments  therein  was  filed  with  and  made 
part  of  the  complaint.  Here  a  certified  transcript  of  the 
proceedings  of  the  court  below,  on  September  28th,  1883, 
on  the  petition  of  said  Joshua  Wooden,  is  set  out  in  the 
body  of  the  relator's  complaint  herein,  containing,  among 
other  things,  the  report  of  the  drainage  commissioners  with 
their  assessments  of  benefits  and  damages,  and  the  judgment 
of  the  court  establishing  the  proposed  ditch,  and  approving 
and  confirming  the  assessments  made  by  said  commissioners, 
and  directing  the  relator,  Solomon  Dorsett,  one  of  such  com- 
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missioners,  to  construct  and  make  the  proposed  ditch.  It  is 
shown  by  this  transcript,  that  certain  described  real  estate 
was  assessed  with  benefits,  in  the  name  of  appellant,  Ken- 
nedy, to  the  aggregate  amount  of  eighty  dollars. 

It  was  further  alleged  by  the  relator,  that  among  the  lands 
set  out  in  Wooden's  petition,  and  in  such  report  of  the  drain- 
age commissioners,  as  benefited  by  the  construction  of  the 
proposed  ditch,  were  the  following  lands  owned  and  occu- 
pied by  appellant,  Kennedy,  in  Morgan  county,  to  wit :  (de- 
scription omitted) ;  that  the  benefits  assessed  by  said  commis- 
sioners against  such  lands,  and  made  part  of  their  report  and 
approved  by  the  court,  amounted  to  the  sura  of  eighty  dollars ; 
that  under  and  pursuant  to  the  order  of  the  court,  the  relator 
had  proceeded  with  the  construction  of  such  ditch,  and  then 
had  the  same  about  completed  in  accordance  with  such  order; 
that  relator  had  made  assessments  against  the  lands  embraced 
in  such  order,  including  those  of  appellant,  ratably  upon  the 
amounts  assessed  by  the  drainage  commissioners,  and  ad- 
judged by  the  court,  for  the  construction  of  such  ditch,  and 
that  he  gave  notice  of  such  assessments  by  publication  thereof 
in  the  "  Martinsville  Republican,"  a  paper  of  general  circu- 
lation in  Morgan  county,  and  by  personal  notice  to  the  ap- 
pellant ;  that  the  whole  of  the  benefits  assessed  against  all 
of  said  lands,  and  against  appellant's  lands,  were  found  to  be 
necessary  for  the  construction  and  completion  of  the  pro- 
posed ditch ;  that  he  made  an  assessment  of  the  entirety  of 
said  sum  of  eighty  dollars  against  the  appellant,  and  gave 
him  notice  of  the  time  and  place,  when  and  where  the  sev- 
eral instalments  wore  required  to  be  paid ;  but  that  appellant 
had  wholly  failed  and  refused  to  pay  said  assessment,  or  any 
part  thereof,  and  that  such  sum  was  due  and  wholly  unpaid. 
A  copy  of  such  assessment  and  of  the  notice  thereof  was  set 
out  in  such  complaint,  as  a  part  thereof.     Wherefore,  etc. 

Appellant's  demurrer  to  the  foregoing  complaint,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of  action, 
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was  overruled  by  the  court,  and  this  ruling  is  assigned  here 
as  error. 

Many  objections  to  the  sufficiency  of  the  relator's  com- 
plaint are  urged  here,  in  argument,  by  appellant's  learned 
counsel.  One  of  these  objections,  at  least,  it  must  be  held, 
in  conformity  with  our  previous  decisions,  is  well  taken,  and 
must  be  sustained.  That  objection  is,  that  the  relator  no- 
where alleged  in  his  complaint,  nor  did  he  show  by  any  ex- 
hibit set  out  therein,  or  made  part  thereof,  that  any  notice  of 
any  kind  was  given  by  the  petitioner,  Joshua  Wooden,  of  his 
intention  to  file  his  petition  for  the  establishment  and  con- 
struction of  the  ditch,  mentioned  in  such  complaint. 

In  section  3  of  the  drainage  act  of  April  8th,  1881  (sec- 
tion 4275,  R.  S.  1881),  as  such  section  was  amended  by  sec- 
tion 2  of  the  amendatory  act  of  March  8th,  1883  (Acts  of 
1883,  p.  174),  which  amended  section  was  in  force  from  and. 
after  its  passage,  and  at  and  before  the  time  of  the  filing  of 
Joshua  Wooden's  petition  in  the  court  below,  it  was  provided 
as  follows :  **  Whenever  the  petitioner  shall  file  his  petition  ii; 
the  clerk's  office  of  the  circuit  court,  he  shall  fix  and  note 
thereon  the  day  set  for  docketing  thereof,  and  if  it  appear  to 
the  court  that  notice  has  been  given  of  the  filing  of  said  pe- 
tition by  posting  up  notices  thereof  in  three  public  places  in 
each  township  where  the  lands  are  situated,  described  in  said 
petition,  and  near  the  line  of  the  proposed  work,  and  at  the 
court-house  door  in  each  of  the  counties  in  which  said  lands 
are  situated,  not  less  than  twenty  days  before  the  day  noted 
thereon,  and  set  as  the  day  for  the  docketing  the  same,  the 
court  shall  order  the  same  placed  on  the  dockets  of  said  court 
as  an  action  pending  therein." 

In  construing  these  statutory  provisions,  it  has  been  held 
by  this  court  that  the  notice  called  for  therein  is  jurisdic- 
tional, and  that  even  in  a  suit,  such  as  the  one  under  consid- 
eration, for  the  collection  of  an  assessment  of  benefits  and 
the  enforcement  by  foreclosure  of  the  statutory  lien  on  tlje 
lands  benefited,  it  must  be  shown  in  the  complaint  in  some 
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manner,  either  by  positive  averment  or  by  exhibits  properly 
constituting  a  part  thereof,  that  some  notice  of  the  kind  was 
in  fact  given. 

The  pending  suit,  under  our  decisions,  is,  in  some  sense, 
collateral  to  the  proceedings  and  judgment  on  the  original 
petition  of  Joshua  Wooden  for  the  establishment  and  con- 
struction of  the  ditch.  Yet  it  has  been  held  in  many  of  our 
<;ases,  such  as  this,  for  the  collection  of  an  assessment  of  ben- 
efits and  the  enforcement  of  the  statutory  lien  thereof,  not- 
withstanding the  presumptions  that  are  ordinarily  indulged 
by  this  court  in  favor  of  the  jurisdiction  of  our  circuit  courts 
as  courts  of  general  jurisdiction,  that  the  relator  must  show 
in  his  complaint  by  positive  averment,  or  by  proper  exhibit 
therewith  filed,  that  some  notice  was  given  of  the  filing  of 
the  petition  for  the  establishment  and  construction  of  the 
ditch.  Thus,  in  the  recent  case  of  Pickering  v.  State,  etc.^ 
106  Ind.  228,  which  was  a  suit  for  the  collection  of  an 
assessment  of  benefits,  the  court  said :  "  We  think  our  cases 
establish  the  rule  that  it  must  appear  either  in  the  body  of 
the  complaint,  or  in  the  exhibit  properly  a  part  of  that  plead- 
ing, that  there  was  some  notice,  and  this  is  the  general  cur- 
rent of  authority.'^* 

In  our  earlier  drainage  cases,  where  suits  had  been  brought 
for  the  collection  of  assessments  of  benefits  and  the  enforcement 
of  the  statutory  lien  thereof,  it  was  held,  substantially,  that 
the  complaint  of  the  plaintiff  must  state  facts,  showing  that 
the  provisions  of  the  statute  had  been  essentially  complied 
with,  from  the  commencement  of  the  original  proceedings  for 
the  establishment  and  construction  of  the  ditch,  to  the  last 
act  necessary  to  be  performed  therein.  Shaw  v.  Statej  etc.,  97 
Ind.  23 ;  Wishmier  v.  State,  etc.,  97  Ind.  160.  The  rule  of 
pleading  declared  in  the  cases  cited  has  since  been  mate- 
rially modified. 

In  Laverty  v.  State,  ex  reL,  ante,  p.  217,  the  court  said: 
^'  In  suits  for  the  collection  of  drainage  assessments,  such  as 
the  case  under  consideration,  all  that  the  complaint  of  the 
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plaintiff's  relator  need  state  or  show,  of  or  concerning  the 
original  proceedings  and  judgment  for  the  establishment  of 
the  ditch,  are  (1)  that  some  notice  was  given  of  the  filing  of 
the  petition  for  the  ditch,  (2)  the  filing  of  such  petition,  (3) 
the  report  of  the  commissioners  of  drainage  of  the  benefits 
and  damages  assessed,  and  (4)  that  such  report  was  approved 
and  confirmed  by  the  judgment  of  the  court,  and  (5)  a  copy 
of  the  assessment  against  the  defendant,  in  all  cases,  must  be 
either  set  oiit  in,  or  filed  with  and  made  part  of,  such  com- 
plaint." Upon  the  same  subject,  see,  also,  the  following  cases : 
Moss  V.  State,  ex  reL,  101  Ind.  321 ;  Jackson  v.  State,  etc.,  103 
Ind.  250;  McMullen  v.  Staie,  ex  reL,  105  Ind.  334. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  sec- 
ond paragraph  of  complaint,  etc. 

Filed  Jan.  12, 1887. 


No.  12,881i 

109    341 

LaFollette  v.  Higgins.  ^^^  ^ 

'"ScPREME  Court. — Appeal. — Motion  for  New  TrinL — Where  the  record  shows 
that  a  motion  for  a  new  trial  was  made  and  overruled  in  the  lower 
court,  but  the  record  does  not  disclose  that  any  written  causes  for  a  new 
trial  were  filed,  it  will  be  presumed  that  no  motion,  accompanied  by 
specified  causes,  as  required  by  the  statute,  was  presented  to  the  court 
below. 

»Same. — Motion  for  Neio  Trial, — Assignment  of  Errors.— Ob*]ection8  to  the 
finding  of  the  lower  court,  or  to  its  rulings  on  the  admissibility  of  tes- 
tiihony,  are  available  only  by  a  motion  for  a  new  trial,  and  can  not  be 
presented  for  the  first  time  by  assignment  of  error  in  this  court. 

From  the  Boone  Circuit  Court. 

C,  S.  Wesner  and  H.  M.  LaFollette,  for  appellant. 
iJ.  W.  Harrison  and  B,  S,  Higgins,  for  appellee. 
Vol.  109.— 16 
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Mitchell,  J. — Grant  A.  LaFollette  filed  a  complaint 
agaiust  John  Higgins,  in  which  he  charged  that  the  latter,  a* 
gnardian  of  the  minor  heirs  of  Harvey  M.  LaFollette,  de- 
ceased, of  whom  the  complainant  was  one,  had  failed,  in  various 
specified  particulars,  to  faithfully  execute  his  trust.  He  asked 
that  the  final  settlement  report  theretofore  made  by  the  defend- 
ant be  set  aside. 

Issue  was  taken  by  a  general  denial ;  trial  by  the  court ; 
finding  and  judgment  for  the  defendant  below. 

A  record  entry  recites  that  the  plaintiff  moved  the  court 
for  a  new  trial,  and  that  the  motion  was  overruled. , 

After  careful  examination  of  the  record,  we  have  failed  to- 
discover  that  anv  written  causes  for  a  new  trial  were  filed. 
We  conclude,  therefore,  that  no  motion,  accompanied  by  spec- 
ified causes,  as  required  by  the  code,  was  presented  to  the 
court  below. 

The  only  errors  assigned  upon  the  record  here  are  the  fol- 
lowing : 

"  1.  The  court  erred  in  overruling  appellant's  motion  for 
^  new  trial. 

"  2.  The  court  erred  in  finding  for  the  appellee  upon  the 
evidence  given  in  the  cause. 

"  3.  The  court  erred  in  sustaining  the  objection  of  the  ap- 
pellee to  appellant's  offer  to  prove  the  rate  of  interest  per 
annum  at  which  money  could  have  been  loaned  during  the 
years  1868  to  1875,  inclusive. 

"  4.  The  court  erred  in  overruling  appellee's  objection  to 
oral  testimony  being  given  to  prove  contents  of  record." 

The  application  for  a  new  trial,  it  is  scarcely  necessary  to 
say,  must  be  by  motion,  upon  written  cause  filed  at  the  time 
of  making  the  motion.  Section  562,  R.  S.  1881;  /SecorV. 
Sovder,  95  Ind.  95 ;  Harris  v.  Boone,  69  Tnd.  300. 

Since,  as  we  have  seen,  the  record  fails  to  disclose  a  motion 
for  a  new  trial,  upon  causes  assigned,  as  the  statute  prescribes, 
the  first  assignment  of  error  above  set  out  presents  no  ques- 
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tion  for  consideration.  SJiover  v.  •Tone*,  32  Ind.  141 ;  Kruiz 
V.  Craig,  53  Ind.  561. 

The  second,  third  and  fourth  assignments  are,  for  the  rea- 
son already  given,  wholly  ineffectual  to  present  any  question. 
If  the  matters  assigned  as  error  had  been  properly  specified 
as  written  causes  for  a  new  trial,  and  filed  in  the  court  below, 
with  a  motion  for  that  purpose,  the  overruling  of  such  motion, 
if  assigned  as  error  here,  would  have  required  an  examina- 
tion of  the  questions  elaborately  argued  by  counsel. 

As  we  find  it,  the  record  presents  for  decision  none  of  the 
questions  discussed.     Kisaell  v.  Anderson,  73  Ind.  485. 

It  is  not  claimed  that  the  provisions  of  the  civil  code,  in 
respect  to  motions  for  a  new  trial,  are  not  applicable  to  pro- 
ceedings such  as  this. 

In  the  absence  of  any  question,  we  must  presume  in  favor 
of  the  rulings  at  the  hearing  below,  and,  indulging  this  pre- 
sumption, the  judgment  is  afiirmed,  with  costs. 

Filed  Jan.  12,  1887. 


No.  12,683. 

The  State,  ex  rel.  Minor,  v.  Newcomer  et  al. 

Sheriff. —  Escape  qf  Ptisoner. —  Action  for, — Recapture, —  Measure  of  Dam- 
a^es. — Bastardy, — Where,  during  the  pendency  of  an  action  against  a 
sheriff,  by  the  relatrix  in  a  bastardy  proceeding,  for  permitting  the 
defendant  in  that  proceeding  to  escape,  the  fugitive  is  re-arrested, 
although  more  than  three  months  after  his  escape,  and  held  in  custody 
under  a  judgment  recovered  against  him  in  his  absence  by  the  relatrix, 
the  sheriff  is  liable  only  for  actual  damages.  State,  ex  rel.,  v.  Hamilton^ 
33  Ind.  502,  and  cases  following  it,  distinguished. 

From  the  Hamilton  Circuit  Court. 

JR.  R.  Stephenson  and  W.  R.  Feriig,  for  appellant. 
T,  J,  Kane  and  T,  P,  Davis,  for  appellees. 
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HowK,  C.  J.-^This  was  a  suit  by  appellant's  relator,  Alice 
Minor,  upon  the  oflBcial  bond  of  appellee  Newcomer,  as  sheriff 
of  Hamilton  county,  against  him  and  his  sureties  therein. 
The  breach  of  the  bond  assigned  was,  that  Newcomer,  as 
such  sheriff,  wrongfully,  unlawfully  and  voluntarily  sufiFered 
one  Wilie  Lucas,  who  was  lawfully  in  his  custody,  at  the  suit 
of  the  relatrix,  upon  the  charge  of  bastardy,  to  escape  from 
his  custody  in  the  county  jail.  The  cause  was  put  at  issue 
and  tried  by  the  court ;  and  at  the  request  of  the  relatrix, 
the  court  made  a  special  finding  of  the  facts,  and  thereon 
stated  its  conclusions  of  law,  in  her  favor.  Over  her  excep- 
tions to  the  conclusions  of  law,  the  court  rendered  judgment 
in  accordance  therewith. 

The  only  error  assigned  here,  by  appellant's  relatrix,  is 
that  upon  the  facts  specially  found  the  court  had  erred  in  its 
conclusions  of  law. 

The  court  found  the  facts  of  the  case  to  be  substantially 
as  follows : 

The  defendant  Newcomer  was  the  sheriff  of  Hamilton 
county  for  the  term  of  two  years,  beginning  on  the  18th  day 
of  November,  1882,  and  on  that  day  qualified  and  gave  bond 
with  his  co-defendants  as  his  sureties  therein ;  a  correct  copy 
of  which  bond  was  filed  with  the  complaint  herein. 

On  the  27th  day  of  August,  1884,  on  the  complaint  of  the 
relatrix  herein  before  a  justice  of  the  peace  of  Hamilton 
county,  one  Wilie  Lucas  was,  by  such  justice,  adjudged  to  be 
the  father  of  a  bastard  child,  of  which  relatrix  had  then  been 
delivered,  and,  being  in  custody,  was  required  by  such  justice 
to  give  bond  in  the  sum  of  $1,000,  conditioned  for  his  ap- 
pearance at  the  next  ensuing  term  of  the  Hamilton  Circuit 
Court  to  answer  such  charge  of  bastardy.  Lucas  failing  to 
give  such  bond  was,  by  such  justice,  committed  to  the  county 
jail  of  such  county  and  was  there  received  by  the  defendant 
Newcomer,  as  such  sheriff,  under  the  order  of  commitment, 
and  confined  in  such  jail  by  authority  thereof,  and  not  other- 
wise, until  the  1st  day  of  September,  1884,  when  such  sheriff. 
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without  the  knowledge  or  consent  of  the  relatrix,  took  said 
Lucas  out  of  such  jail  and  put  him  in  charge  of  a  baiiifiF  to 
visit  the  house  of  the  relatrix  to  try  to  negotiate  a  compro- 
mise with  her, — her  residence  being  —  miles  from  the  jail. 
After  visiting  the  home  of  relatrix  and  failing  to  agree  on  a 
compromise,  said  Lucas  went  to  the  town  of  Sheridan,  in 
such  county,  in  company  with  such  bailiff,  and  was  allowed 
by  the  bailiff  to  alight  from  the  buggy  wherein  they  were 
travelling,  and  go  into  a  house  alone  after  some  clothes,  while 
the  bailiff  remained  in  the  buggy  in  the  street.  Lucas  never 
returned  to  such  bailiff,  but  made  his  escape  through  the 
back  part  of  the  house,  and  the  bailiff  returned  to  the  jail 
without  him ;  and  Lucas  remained  at  large  until  said  cause 
was  tried  in  the  circuit  court,  and  judgment  was  rendered 
against  him,  as  hereinafter  found.  On  the  day  last  named, 
the  defendant  Newcomer,  as  such  sheriff,  suffered  the  escape 
of  Wilie  Lucas  from  such  jail,  and  such  escape  was  volun- 
tary on  the  part  of  such  sheriff. 

Such  justice  without  delay  transmitted  to  the  Hamilton 
Circuit  Court  a  transcript  of  such  bastardy  proceedings,  and 
all  the  papers  therein,  and  said  cause  was  docketed  for  trial 
in  such  court.  At  the  February  term,  1885,  of  such  court, 
the  escape  of  Lucas  was  suggested  and  noted  on  the  record, 
and  he  was  called  and  defaulted,  and  the  cause  was  tried  bv 
the  court  in  his  absence ;  and  he  was  found  to  be  the  father  of 
such  bastard  child,  and  judgment  was  rendered  against  him 
for  the  maintenance  thereof,  in  the  sum  of  $600,  payable  to 
the  relatrix  in  instalments,  as  follows:  $100  in  thirty  days 
thereafter,  and  $100  on  the  10th  day  of  February,  in  each 
year  for  five  years  next  thereafter,  which  judgment  remained 
wholly  unpaid,  and  without  replevin  bail  for  stay  of  execu- 
tion thereon.  As  part  of  such  judgment,  Lucas  was  required 
to  replevy  the  same  by  good  freehold  bail,  and,  in  default 
thereof,  it  was  ordered  that  he  be  committed  to  jail.  After- 
wards, on  the  1st  day  of  May,  1885,  the  defendants  procured 
the  re-arrest  of  Lucas  by  the  succeeding  sheriff  of  such 
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county,  by  whom  he  was  placed  in  the  common  jail  of  the 
county,  where  he  had  been  since,  and  then  was,  held  in  cus- 
tody under  the  mittimus,  judgment  and  proceedings  in  said 
cause,  and  not  otherwise.  At  the  commencement  of  such 
bastardy  proceedings,  Wilie  Lucas  was  and  had  been  since, 
and  still  was,  openly  and  notoriously  insolvent,  and  had  no 
money  or  property  and  had  none  then,  and  at  no  time  had 
any  friends  who  were  able  or  willing  to  assist  him  in  replevy- 
ing or  paying  such  judgment. 

This  action  was  commenced  on  the  17th  day  of  April, 
1885,  at  which  time  Wilie  Lucas  was  at  large  and  his  where- 
abouts were  wholly  unknown,  and  he  remained  at  large  and 
in  parts  unknown  until  May  1st,  1885.  At  the  time  of  com- 
mencing this  action,  the  relatrix  employed  counsel,  whose 
services  in  the  preparation  and  prosecution  of  this  cause,  up 
to  the  time  of  such  re-arrest,  were  of  the  value  of  $25,  and 
she  had  incurred  other  costs  and  expenses  in  the  sum  of  ?10, 
for  clerk's  and  sheriff's  fees  in  tliis  action.  At  all  times, 
while  Lucas  was  at  large,  defendant  Newcomer  was  making 
diligent  efforts  to  ascertain  the  whereabouts,  and  effect  the 
recapture,  of  said  Lucas,  and  had  other  parties  employed  to 
assist  him  in  such  search.  Newcomer  was  acting  in  good 
faith,  in  allowing  Lucas  to  leave  the  jail  in  charge  of  a  bailiff, 
in  the  honest  belief  that  Lucas  was  going  to  visit  the  rela- 
trix with  the  honest  purpose  of  eifccting  a  compromise,  and 
did  not  thereby  intend  in  fact  to  allow  or  permit  said  Lucas 
to  escape.  Kelatrix  has  not  been  damaged  or  injured,  in  any 
respect  whatever,  by  reason  of  the  said  escape  of  said  Lucas, 
except  in  the  matter  of  attorneys'  fees  and  costs  accrued  in 
the  commencement  and  prosecution  of  this  case  prior  to  May 
1st,.  1885. 

As  conclusions  of  law  upon  the  foregoing  facts,  the  court 
found  (1)  the  measure  of  the  relatrix's  damages,  upon  the 
bond  in  suit,  to  be  the  $25  attorneys'  fees  and  §10  costs,  above 
mentioned,  and  (2)  in  consequence  of  the  insolvency  of  Lu- 
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<?as,  and  his  subsequent  re-arrest,  the  relatrix  sustained  no 
damages  on  account  of*  her  said  judgment. 

Upon  the  facts  found  by  the  court,  did  it  err  in  its  conclu- 
sions of  law?  Conceding  that  the  escape  of  Wilie  Lucas  from 
jail  and  from  the  custody  of  the  sheriff  was  voluntary  on  the 
part  of  such  sheriff,  can  it  be  correctly  said,  in  view  of  all  the 
facts  found  by  the  trial  court,  that  he  and  his  sureties,  by 
reason  of  such  escape,  became  liable  to  the  relatrix  upon  his 
official  bond  for  £he  full  amount  of  her  judgment  against  the 
said  Lucas  ?  The  trial  court  found  as  a  fact,  and  as  a  conclu- 
sion of  fact  from  a  number  of  other  facts  which  were  also 
fully  found,  that  the  relatrix  had  not  been  damaged  or  in- 
jured, in  any  respect  whatever,  by  reason  of  the  escape  of 
AVilie  Lucas,  except  as  to  her  attorneys'  fees  and  costs  in  this 
«uit,  prior  to  the  re-arrest  of  Lucas  on  May  1st,  1885,  for 
Avhich  fees  and  costs  the  relatrix  recovered  judgment.  Sub- 
stantially in  accordance  with  this  fact  and  conclusion  of  fact, 
and  almost  in  the  same  language,  as  we  have  heretofore  shown, 
the  trial  court  stated  its  conclusions  of  law. 

In  section  6124,  R.  S.  1881,  in  force  since  May  6th,  1853, 
it  is  provided  that  if  any  prisoner,  confined  on  civil  process, 
shall  violently  escape  from  prison,  without  the  connivance 
of  the  jailer,  and  such  prisoner  shall  be  recommitted  to  the 
prison  whence  he  escaped,  within  three  months  next  after 
such  escape,  such  recommitment  shall  operate  to  bar  any 
recovery  against  the  sheriff  for  such  escape,  except  for  the 
costs  of  any  action  that  shall  have  been  previously  com- 
menced against  him  therefor. 

It  is  clear  that  the  case  under  consideration  is  not  within 
the  letter  of  these  statutory  provisions,  for  the  re-arrest  and 
recommitment  of  Lucas,  as  found  by  the  court,  was  not 
within  three  months,  nor  until  eight  months,  next  after  his 
escape;  and  it  can  hardly  be  said,  with  any  degree  of  accu- 
racy, that  Lucas  had  violently  escaped  from  prison  or  from 
the  custody  of  the  sheriff. 

In  State,  ex  veL,  v.  HnmUton,  33  Ind.  502,  it  was  held  that 
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the  statutes  of  West.  2,  ch.  11  (13  Ed.  1),  and  1  Rich.  2,  ch.  12,. 
are  in  force  in  this  State ;  and,  uncjer  these  statutes,  it  was 
also  held  that  if  a  sheriff  permits  a  debtor  to  escape,  who  is 
charged  in  execution  for  a  certain  sum,  he  thereby  becomes 
liable  upon  his  official  bond  to  the  execution  creditor  for  the 
entire  debt,  notwithstanding  the  insolvency  of  the  escaped 
debtor.  Upon  these  points,  the  case  cited  has  been  fully  ap- 
proved and  followed  in  our  more  recent  decisions.  State,  ear 
rel.,  V.  Mullen,  50  Ind.  598 ;  Lakin  v.  State,  ex  reL,  89  Ind. 
68 ;  Rookaby  \ .  State,  ex  reh,  92  Ind.  71. 

But,  in  the  case  in  hand,  a  fact  was  found  by  the  trial  court 
which  did  not  appear  in  any  of  our  previous  cases,  and  which, 
as  we  regard  it,  must  exercise  here,  as  manifestly  it  did  below^ 
a  controlling  influence  in  the  decision  of  this  cause.  The  fact 
referred  to  is  the  re-arrest  and  recommitment  of  Lucas  to 
the  county  jail,  prior  to  the  trial  herein,  to  be  there  held  in 
custody  until  the  judgment  of  the  relatrix  against  him  was 
paid  or  replevied,  as  required  by  law  and  the  terms  of  such 
judgment. 

Upon  the  facts  found,  we  are  of  opinion  that  the  trial  court 
did  not  err  in  its  conclusions  of  law.  Lucas  v.  HawkinSj  102 
Ind.  64. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  5, 1886 ;  petition  for  a  rehearing  overruled  Jan.  14, 1887. 


Xo.  13,258. 

Kedpath  et  al.  V,  Tutewiler  et  al. 

VoLTINTARY  ASSIGNMENT. — Deed.— Preference  of  Crediiors. — Fraud.—Jn  tlie 
absence  of  actual  fraud,  a  deed  of  assignment,  under  the  statute,  for  the 
benefit  of  creditors,  will  be  upheld  as  a  valid  general  assignment  not- 
withstanding a  provision  that  certain  creditors  shall  be  preferred,  as 
such  provision  will  be  controlled  and  annulled  by  the  statute. 

From  the  Marion  Circuit  Court. 


J 
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K  JforriSy  L.  NewbergeVy  W.  W.  Herod,  J.  E,  Florea  and 
A.  W.  Wishardy  for  appellants. 
jB.  Hill  and  R.  N.  Lamby  for.  appellees. 

Mitchell,  J. — This  action  was  brought  by  the  plaintiffs 
below  to  set  aside  a  deed  of  assignment,  by  which  Henry 
Tutewiier  transferred  all  his  property,  real  and  personal,  to 
William  G.  Cook,  as  assignee,  for  the  benefit  of  the  assignor's^ 
creditors. 

The  complaint  alleges,  that  after  the  assignment  was  made 
the  plaintiffs  recovered  a  judgment  against  the  assignor  in  the 
superior  court  of  Marion  county  for  $306,  which  remains  un- 
paid. The  complaint  avers,  and  the  deed,  a  copy  of  which 
is  set  out  in  the  complaint,  shows,  th^t  the  assignment  was 
intended  to  be  made  in  conformity  with  the  statnte  regulating 
voluntary  assignments  for  the  benefit  of  creditors. 

The  instrument  is  assailed  solely  upon  the  ground  that  it 
provides  for  a  preference  of  two  of  the  assignor's  creditors 
therein  named.  In  all  other  respects  it  is  conceded  that  the 
deed  was  made,  and  that  the  estate  assigned  is  being  admin- 
istered, conformably  to  the  assignment  law. 

In  the  recent  case  of  Henderson  v.  Piercey  108  Ind.  462, 
upon  consideration  of  the  exact  question  here  involved,  it  was 
held,  that  where  no  actual  fraud  was  averred  or  proved,  an 
instrument  of  assignment,  made  by  a  debtor  in  failing  cir- 
cumstances, with  the  apparent  purpose  to  avail  himself  of 
the  benefit  of  the  law  regulating  voluntary  assignments,  would 
not  be  condemned  as  void  in  toto,  because  the  assignor  pro- 
vided therein  for  preferences  to  certain  of  his  creditors. 

In  such  a  case,  the  provision  in  the  deed,  that  some  of  the 
assignor's  creditors  should  be  preferred  in  the  distribution 
of  the  estate,  will  be  controlled  and  annulled  by  force  of  the- 
statute. 

The  estate,  having  been  brought  under  the  jurisdiction  and 
control  of  the  court,  by  means  of  the  assignment,  will  he  ad- 
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ministered  and  distributed  as  the  law  directs,  without  regai-d 
to  such  provision. 

It  is  only  where  the  deed  of  assignment  contains  directions 
which  are  actually  hostile  to,  and  in  disregard  of,  some  ex- 
press provision  of  the  assignment  law,  or  where  it  is  apparent 
therefrom  that  it  was  not  the  intent  of  the  assignor  to  bring 
his  estate  under  the  control  of  the  court,  and  secure  its  dis- 
tribution according  to  the  law  regulating  voluntary  assign- 
ments, that  the  deed  will  be  held  fraudulent  and  void  per  se 
under  section  2662,  R.  S.  1881. 

There  was  no  error  in  the  rulings  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  14,  1887. 


No.  12,666. 

Wyxn  r.  Troy  et  al. 

Special  Finding. — Exception  to  Conclusion  of  Law» — Admim/m  ax  to  Fad», — 
Where  the  exception  is  only  to  the  conclusion  of  law  stated  upon  a  special 
finding  of  facts,  the  facts  are  admitted  to  have  been  fullj  and  correctly 
found. 

iSAMK. — Failure  to  Find  Essential  Fact.—li  a  fact  upon  which  the  liability 
of  the  defendant  depends  is  not  found,  an  exception  to  a  conclusion  of 
law  that  the  plaintiff  is  not  entitled  to  a  lien  upon  the  defendant's  prop- 
erty, presents  no  question. 

From  the  Hancock  Circuit  Court. 

J,  W.  Hardmariy  E,  Marsh  and  W.  W.  Cook,  for  appellant. 
C.  G.  Offutt  and  R,  A.  Black,  for  appellees. 

HowK,  C.  J. — After  this  cause  was  put  at  issue,  it  was  tried 
by  the  court ;  and  at  the  request  of  appellant,  the  plaintiff 
below,  the  court  made  a  special  finding  of  the  facts,  and 
thereon  stated  its  conclu^^ions  of  law.     Over  appellant's  ex- 
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ceptions  to  the  court's  conclusions  of  law,  judgment  was 
rendered  thereon  and  in  accordance  therewith.  From  this 
judgment,  appellant  prosecutes  this  appeal;  and  the  only 
error  of  which  she  here  complains,  is  the  alleged  error  of 
the  trial  court  in  its  conclusions  of  law. 

The  facts  found  by  the  court  were  substantially  as  follows : 
On  the  4th  day  of  January,  1883,  Harriet  Piper  purchased 
of  the  defendant,  Christopher  C.  Troy,  lots  numbered  2  and 
3,  in  block  "  I,"  in  RcH*ord^  and  Vorhes'  addition  to  the 
town  of  Fortville,  in  Hancock  county,  and  she  sold,  assigned 
and  transferred  to  said  Troy  a  note,  calling  for  the  sum  of  — 
dollars,  purporting  to  have  been  executed  to  her  by  Gray  & 
Walker.  Afterwards,  defendant  Troy  represented  to  the  de- 
fendant Harriet  Piper,  that  there  was  a  mistake  in  said  note 
in  the  interest  clause  thereof,  and  that  it  did  not  draw  inter- 
est as  was  intended  by  the  parties;  and  thereupon  the  said 
Troy  caused  to  be  drawn  up  a  note,  of  which  the  following 
is  a  copy : 

"  ?483.33.  March  31st,  1883. 

"  One  hundred  and  fifty  days  after  date,  we  promise  to  pay 
to  the  order  of  Harriet  Piper,  at  Fortville,  four  hundred  and 
oighty-three  -^^  dollars,  value  received,  without  any  relief 
from  valuation  or  appraisement  laws,  with  eight  per  cent, 
per  annum  from  date  until  paid  and  attorneys'  fees.  The 
drawers  and  endorsers  severally  waive  presentment  for  pay- 
ment, protest  and  notice  of  protest  and  non-payment  of  this 
note.  (Signed)  Gray  &  Walker.^' 

And  the  same  was  thereupon  executed  by  Joseph  B.  Gray 
in  the  name  of  Gray  &  Walker,  and  was  by  said  Troy  pre- 
sented to  the  defendant,  Harriet  Piper,  for  her  endorsement, 
in  lieu  of  the  original  note.  Said  note  was  made  by  the 
parties  for  the  purpose  of  correcting  a  mistake  which  was 
made  in  the  original  note,  as  to  the  interest  that  the  note 
should  draw,  and  was  accepted  by  said  Troy  in  payment  for 
the  real  estate  above  described.  Afterwards,  said  Troy  pur- 
chased of  the  plaintiff,  Wynn,  certain  real  estate  in  Hancock 
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county,  and,  in  payment  therefor,  transferred  and  endorsed 
said  note  to  her.  All  the  parties  up  to  that  time  believed 
the  note  to  be  a  valid  and  binding  promissory  note  of  the  firm 
of  Gray  &  Walker.  Prior  to  the  giving  of  the  note  first 
above  mentioned,  and  at  the  time  of  its  execution,  Gray  & 
Walker  were  partners  in  a  firm  composed  of  Joseph  B.  Gray 
and  Marcellus  B.  Walker,  who  were  engaged  in  the  mercan- 
tile business  in  said  town  of  Fortville.  Prior  to  the  execu- 
tion of  said  first  note.  Gray  had  borrowed  of  the  defendant 
Harriet  Piper,  the  sum  of  $300  upon  his  own  credit  and 
for  his  own  purposes,  and  had  executed  to  her  his  note  there- 
for. During  the  existence  of  such  firm,  Gray  also  borrowed 
of  the  defendant  Piper,  an  amount  equal  to  the  residue  of 
such  note,  upon  the  credit  and,  ostensibly,  for  the  purposes 
of  said  firm  in  its  business,  and  thereupon  executed  to  her  a 
note  in  said  firm  name  for  his  individual  debt  aforesaid  and 
said  partnership  debt.  Said  note  was  so  executed  without 
the  knowledge  or  consent  of  Marcellus  B.  Walker.  Prior 
to  the  time  of  the  execution  of  the  note  in  suit  in  this  ac- 
tion, the  firm  of  Gray  &  Walker  was  dissolved,  and  the  note 
in  suit  was  executed  by  Joseph  B.  Gray,  in  the  name  of 
Gray  &  Walker,  without  the  knowledge  or  consent  of  said 
Walker.  After  the  maturity  of  said  note,  on  the  18th  day 
of  December,  1882,  plaintiff  Wynn  brought  suit  against  said 
Gray  &  Walker  as  defendants,  in  the  Hancock  Circuit  Court, 
to  recover  upon  such  note.  Gray  made  default,  and  judg- 
ment was  rendered  against  him  for  the  amount  due  on  the 
note.  Walker  appeared  and  answered  by  a  denial  under 
oath  of  his  execution  of  the  note ;  and  upon  the  trial  of  this 
issue,  a  verdict  was  rendered  and  judgment  was  returned,  in 
favor  of  said  Walker,  for  his  costs  taxed  at  $44.05. 

Prior  to  the  trial  of  said  cause,  the  defendant  in  this  suit, 
Harriet  Piper,  knew  of  Walker's  defence  to  the  note,  but 
she  did  not  employ  counsel  nor  take  any  part  in  the  pro?('- 
cution  of  such  cause,  and  only  appeared  at  the  trial  thereof 
as  a  witness  for  the  plaintiff.     Troy  knew  of  the  pendency 
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of  such  cause,  and  employed  counsel  therein,  who  appeared 
for  him  and  assisted  in  the  prosecution  thereof.  At  the  ma- 
turity of  the  note  in  suit,  Joseph  B.  Gray  was  insolvent,  and 
had  no  property  out  of  which  the  debt,  or  any  part  thereof, 
could  have  been  made  by  execution. 

Upon  the  foregoing  facts,  the  court  stated  the  following 
conclusions  of  law : 

1.  "The  plaintiff  is  entitled  to  recover  of  the  defendants, 
Harriet  Piper  and  Christopher  C.  Troy,  severally,  the  amount 
of  the  note  sued  on,  with  the  interest  thereon,  and  the  costs  of 
the  trial  of  the  issue  joined  between  plaintiff  and  Marcellus 
B.  Walker,  in  the  action  brought  thereon  against  him  and 
Gray,  to  wit,  the  sum  of  $586. 

2.  "  The  plaintiff  is  not  entitled  to  have  such  sum  declared 
to  be  a  lien  upon  the  real  estate  conveyed  by  Christopher  C. 
Troy  to  the  defendant  Harriet  Piper,  as  a  vendor's  lien  or 
otherwise." 

rHd  the  trial  court  err  in  its  conclusion  of  law  (which  we 
have  numbered  2),  upon  the  facts  specially  found  ?  In  other 
words,  did  the  court  err  in  holding,  upon  the  facts  found, 
that  appellant  had  no  lien,  either  as  vendor  or  otherwise, 
upon  the  lots  of  Harriet  Piper  ?  This  is  the  only  question 
we  are  required  to  consider  and  decide ;  for,  we  do  not  un- 
derstand that  appellant  complains  here  of  the  first  conclusion 
of  law,  or  of  the  personal  judgment  rendered  thereon,  in  her 
favor,  against  each  of  the  appellees  for  the  full  amount  due 
on  the  note  in  suit.  As  the  appellant  has  presented  her  case 
here,  solely  upon  her  exceptions  to  the  court's  conclusions  of 
law,  it  is  settled  by  our  decisions  that  she  thereby  admits  that 
the  facts  of  the  case  have  been  fully  and  correctly  found,  and 
oan  only  claim  that  the  trial  court  has  erred  in  applying  the 
law  to  the  facts  so  found.  Onizan  v.  Smith,  41  Ind.  288; 
Robinson  v.  Snyder,  74  Ind.  110;  Bass  v.  Elliott,  105  Ind. 
617. 

Upon  the  facts  found  by  the  court,  we  are  of  opinion  that 
the  appellant  has  no  possible  ground  or  reason  for  complain- 
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ing  of  either  of  the  conclusions  of  law.  The  fundamental 
fact  alleged  by  appellant,  in  stating  her  supposed  cause  of 
action  against  the  appellee  Harriet  Piper,  was  that  the  lat- 
ter  had  assigned  the  note  in  suit,  by  endorsement^  to  her  co- 
appellee  Troy.  In  the  absence  of  an  averment  of  this  fun- 
damental fact,  it  is  certain,  we  think,  that  appellant's  com- 
plaint would  not  have  stated  any  cause  of  action  against  the 
appellee  Harriet  Piper.  Yet,  in  its  special  finding  of  facts, 
the  court  wholly  failed  to  find  as  a  fact,  perhaps  through  an 
oversight,  and  perhaps  for  the  want  of  any  evidenge,  that  ap- 
pellee Harriet  Piper  had  ever  assigned,  by  endorsement,  the 
note  in  suit  to  her  co-appellee,  Christopher  C.  Troy.  The 
evidence  is  not  in  the  record,  and  we  do  not  know  why  the 
court  failed  to  find  this  fundamental  fact,  if  it  were  the  fact. 

In  this  state  of  the  record,  it  seems  to  us  that  Harriet 
Piper  alone  has  cause  to  complain  of  the  court's  conclusions 
of  law,  and,  surely,  appellant  ought  not  to  complain,  for, 
upon  the  facts  found  by  the  court,  the  conclusioAs  of  law 
were  more  favorable  to  her  than  she  was  authorized  to  ask  or 
expect. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  29, 1886 ;  petition  for  a  rehearing  overruled  Jan.  14, 1887. 


No.  12,721. 

Stix  et  al.  i\  Sadler  et  al. 

Voluntary  Assignment. — Sale  of  Mortgaged  Property. — Enforcement  (f  Mort- 
gage Against  Proceed/^. — Section  2G74,  R.  S.  1881,  concerning  voluntarj 
assio^nments,  is  not  applicable  to  a  complaint  by  a  mortgagee  seeking 
to  enforce  his  mortgage  against  the  proceeds  of  a  sale  of  the  mortgaged 
property. 

Sake. — Sale  by  Assignee. — Payment  of  Lien. — Contract. — The  creditors  of  a 
debtor  who  has  made  an  assignment  for  the  benefit  of  his  creditors  can 
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not,  to  the  injury  of  the  mortgagee,  repudiate  a  contract  made  by  the 
assignee  with  the  holder  of  a  chattel  mortgage  to  sell  the  mortgaged 
property  and  apply  the  proceeds  to  the  payment  of  the  lien. 

Same. — Pi-^erence  of  Creditor. — ChaUel  Mortgage, — A  debtor  may  in  good 
faith  prefer  a  creditor,  and  a  chattel  mortgage  executed  five  days  prior 
to  a  deed  of  assignment  will  be  upheld  in  the  absence  of  a  showing  of 
fraud. 

TKiAii. — By  Court. — Suit  to  Set  Aside  a  Mortgage, — A  suit  to  set  aside  a  mort- 
gage is  of  equitable  cognizance,  and  triable  by  the  court. 

SpeciaXj  Finding. — Facts  Not  Found. — Pi'eaumption. — Facts  not  stated  in  a 
special  finding  are  presumed,  as  against  the  party  haying  the  burden 
of  proof,  not  to  exist. 

Same. — FVaud. — Chattel  Mortgage. — Fraud  is  a  question  of  fact,  and  must 
be  found  as  such.  It  is  not  enough  to  justify  a  judgment  in  favor  of 
one  who  attacks  a  chattel  mortgage  on  the  ground  of  fraud  that  some 
of  the  circumstances  recited  in  the  special  finding  might  be  deemed  evi- 
dences of  fraud. 

Demand. —  When  Not  Necessary. — A  party  who  is  brought  into  court  at  the 
suit  of  another  is  excused  from  making  a  demand  which  might  be' 
required  if  he  were  the  moving  party. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  G.  G.  Dunn,  for  appellants. 
G.    TF.  Frxedley,  E.  D.  Pearson ,  A,   G.  Gavins y  E.  H.  C. 
Cavins  and  W.  L.  Gavins,  for  appellees. 

Elliott,  C.  J. — The  creditors  of  Samuel  C.  Sadler  brought 
this  suit  to  set  aside  a  chattel  mortgage  executed  by  him  to  • 
his  wife,  Sarah  Q.  Sadler.  The  mortgage  was  executed,  as 
appears  from  the  allegations  of  the  appellants^  complaint, 
five  days  prior  to  the  execution  of  a  deed  of  general  assign- 
ment by  Samuel  C  Sadler  to  William  H.  Martin  for  the 
benefit  of  the  assignor's  creditors.  It  is  charged  that  the 
mortgage  was  executed  without  consideration  and  for  the  pur- 
pose of  defrauding  the  creditors  of  the  mortgagor. 

The  second  paragraph  of  Mrs.  Sadler's  answer  alleges  that 
the  mortgage  was  executed  to  secure  a  debt  of  twenty-two 
hundred  dollars  due  her  from  her  husband,  and  that  it  was 
executed  in  good  faith,  and  that  the  assignment  to  Martin 
was  made  subject  to  the  lien  created  by  it. 
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This  answer  is  certainly  good,  although,  in  view  of  the  fact 
that  the  general  denial  was  filed,  it  may  have  been  unneces- 
sary. It  is  too  clear  to  require  discussion  that,  if  the  mort- 
gage was  executed  in  good  faith  and  upon  a  sufficient  con- 
sideration, it  can  not  be  set  aside  by  the  creditors  on  the 
ground  of  fraud. 

The  cross  complaint  sets  forth  the  mortgage,  states  the  con- 
sideration for  which  it  was  executed,  shows  that  the  debt  due 
her  is  unpaid,  and  avers  that  William  H.  Martin,  the  as- 
signee of  the  mortgagor,  "  for  the  purpose  of  executing  his 
trust  and  to  the  end  that  the  property  might  bring  the  best 
price,  solicited  her  to  permit  him  to  sell  the  property ;  that 
*she  assented ;  that  he  did  sell  the  property  for  the  sum  of 
$4,650."  The  prayer  is  that  the  mortgage  lien  of  the  cross 
complainant  may  be  transferred  to  the  proceeds  of  the  sale 
of  the  mortgaged  property. 

The  chief  ground  taken  in  support  of  the  assault  upon  the 
cross  complaint  is,  that  it  is  bad  because  it  does  not  aver  that 
the  mortgagee  had  taken  some  steps  to  enforce  the  lien  of 
her  mortgage.  The  basis  of  the  argument  is  asserted  to  be 
in  the  provision  of  the  statute  concerning  voluntary  assign- 
ments, which  readH  thus :  "  Before  the  holder  of  any  lien  or 
encumbrance  shall  be  entitled  to  receive  any  portion  of  his 
debt  out  of  the  general  fund,  he  shall  proceed  to  enforce  pay- 
ment of  his  debt,  by  sale  or  otherwise,  of  the  property  on 
which  such  lien  or  encumbrance  exists."  R.  S.  1881,  section 
2674.  This  provision  of  the  statute,  It  is  obvious,  does 
not  apply  to  the  case  before  us,  for  here  the  mortgagee  is 
not  seeking  paymenf  of  the  mortgage  debt  out  of  the  general 
fund.  The  cross  complainant  does  not  ask  that  any  part  of 
the  general  fund  be  appropriated  to  the  payment  of  her  debt, 
but  asks  only  that  the  mortgage  be  enforced  against  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property,  so  that  the  pro- 
vision of  the  statute  quoted  is  totally  irrelevant. 

The  third  paragraph  of  the  answer  to  the  cross  complaint 
is  founded  on  an  agreement  between  the  assignee  and  the 
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mortgagee,  wherein  the  former  agreed  to  sell  the  mortgaged 
property  and  account  to  the  latter  for  the  proceeds  of  the 
sale.  We  perceive  no  taint  of  wrong  or  illegality  in  such 
an  agreement.  The  assignee,  as  the  representative  of  the 
creditors,  might,  as  it  appears  he  did,  regard  it  for  the  inter- 
ests of  the  creditors  to  himself  sell  the  property  and  apply 
the  proceeds  to  the  payment  of  the  lien,  and  in  assenting  to 
his  desire  in  that  particular,  the  mortgagee  did  not  lose  her 
mortgage  security.  At  all  events,  her  assent  did  not  deprive 
her  of  the  benefit  of  her  mortgage.  It  seems  too  clear  to 
require  discussion  that  the  creditors  can  not  take  advantage 
of  their  representative's  promise  and  destroy  the  mortgage. 
He  stands  as  their  representative,  and  they  can  not,  by  re- 
pudiating his  contract,  get  the  avails  of  a  sale  which  he 
had  promised  to  pay  to  the  mortgagee  who  had  given  him 
authority  to  sell  the  mortgaged  property. 

If  it  were  granted  that  the  assignee  failed  in  his  duty  by 
omitting  to  petition  the  court  to  sell  the  property,  it  would  by 
no  means  follow  that  the  mortgagee  must  lose  her  security. 
If  the  representative  of  the  creditors  caused  them  loss  by  a 
breach  of  duty,  their  recourse  would  be  against  him  and  his 
sureties,  for  they  can  not,  by  repudiating  his  contract,  entail 
loss  upon  the  mortgagee  who  trusted  him.  But  it  does  not 
appear  that  any  loss  resulted  from  the  act  of  the  assignee  in 
selling  the  property ;  for  aught  that  appears,  it  was  the  best 
course  that  could  have  been  taken. 

A  suit  to  set  aside  a  mortgage  is  of  equitable  cogni- 
zance, and  in  this  instance  there  was  no  error  in  refusing  a 
trial  by  jury.  Hendricks  v.  Frank,  86  Ind.  278;  Evans  v. 
Kealis,  87  Ind.  262  ;  Quarl  v.  Abbett,  102  Ind.  233,  see  p.  243. 

In  arguing  the  questions  which  counsel  conceive  arise  on 
the  special  finding,  much  time  is  devoted  to  the  question  of 
fraud,  it  being  assumed  that  there  was  a  fraudulent  purpose 
on  the  part  of  the  mortgagor  and  mortgagee.  This  argu- 
ment IS  built  on  a  false  basis,  for,  where  there  is  no  motion 
Vol.  109.— 17 
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for  a  new  trial,  the  facts  stated  iu  the  special  finding  are  as- 
sumed to  be  true,  and  assuming  the  facts  to  be  true  no  fraud 
existed.  This  follows  from  the  familiar  rule,  that  facts  not 
stated  in  a  special  finding  are  presumed  not  to  exist  as  against 
the  party  having  the  burden  of  proof.  Vinton  v.  Baldwin, 
95  Ind.  433,  and  cases  cited;  Mitchell  v.  Oolglazier,  106  Ind. 
464;  Cincinnati,  etc,  R,  W,  Co,  v.  Gaines,  104  Ind.  526; 
Kurtz  V.  Ca7*7',  105  Ind.  574;  Rice  v.  City  of  Evansville,  lOS 
Ind.  7. 

Fraud  is  by  our  statute  made  a  question  of  fact,  and  should 
be  found  as  a  fact.  Rose  v.  Colter,  76  Ind.  590.  But,  if  it 
were  conceded  that  an  inference  of  fraud  might  be  drawn 
from  evidence  recited  in  the  special  finding,  still,*  the  appel- 
lant could  not  prevail,  for  the  evidence  recited — and,  be  it 
said,  improperly  recited  in  the  special  finding— does  not  neces- 
sarily lead  to  the  inference  that  the  mortgagee  was  guilty  of 
fraud. 

The  mortgage  provides  that  the  mortgagor  may  remain  in- 
possession,  but  this  was  not  in  itself  fraudulent.  Nor  is  the 
fact  that  the  mortgagee  permitted  the  mortgagor  to  assign  the 
property,  sufficient  to  constitute  the  mortgage  a  fraudulent 
one.  The  grant  of  permission  to  sell  the  mortgaged  proj)- 
erty  may  be,  and,  doubtless,  often  is,  evidence  of  fraud,  but 
it  does  not,  of  its(^lf,  condemn  the  transaction.  Many  cir- 
cumstances are  valuable  as  evidences  of  fraud,  but  these  cir- 
cumstances can  not  supply  the  place  of  a  finding  of  the  fact 
that  fraud  existed.  It  is  not  enough  to  justify  a  judgment 
in  favor  of  one  who  attacks  a  chattel  mortgage  on  the  ground 
of  fraud  that  some  of  the  circumstances  recited  in  the  sjiecial 
findino:  miii:ht  be  deemed  evidences  of  fraud,  for  there  is  an 
essential  diffc  rence  between  the  material  fact  that  fraud  exists 
and  circumstances  which  tend  to  prove  it.  Gaff  v.  Rogers^ 
71  Ind.  459;  McLaughlin  v.  Ward,  77  Ind.  383;  3Iorri8  v. 
Stern,  80  Ind.  227,  see  p.  231 ;  McFadden  v.  Hopkins,  81  Ind. 
459 ;  Jai^vis  v.  Banta,  83  Ind.  528 ;  Louthain  v.  3Iiller,  85 
Ind.  161;    Bcrghof  y.  JFcDonald,  S7  lud.  549;    McFadden 
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V.  Fritz,  90  Ind.  590 ;  Dessar  v.  Field,  99  Ind.  548 ;  Tucker 
V.  (hnrady  103  Ind.  349  j  Elston  v.  Castor,  101  Ind.  426,  see 
p.  445. 

The  doctrine  of  the  case  last  cited  forcibly  applies  here,  for 
it  was  then*  said :  '*  The  court  below  found  these  facts,  but 
failed  to  find  the  ultimate  fact,  that  in  all  this  there  was  any 
collusion  between  the  brothers,  or  that  there  was  any  fraud, 
or  intent  to  defraud  any  one.  If  appellants  w^ere  satis- 
fied that  the  several  facts  mentioned  were  badges  of  fraud, 
and  that  fraud  in  fact  should  have  been  found,  their  proper 
course  was  by  a  motion  for  a  new  trial.  Fraud  in  such  cases 
is  a  question  of  fact,  and  hence  we  can  not  determine  it  here 
as  a  matter  of  law  from  the  facts  here  found." 

It  is  well  settled  by  the  adjudged  cases  that  a  debtor  may 
prefer  a  creditor  provided  the  preference  is  made  in  good 
faith.  In  this  instance  there  is  nothing  in  the  special  finding 
impeaching  the  good  faith  of  the  mortgagor  or  mortgagee. 

It  was  incumbent  on  the  appellants  to  prove  that  the  mort- 
gage was  fraudulent,  as  that  is  the  gravamen  of  their  com- 
plaint, so  that,  upon  them,  rested  the  burden  of  proof,  and, 
under  the  rule  of  which  we  have  spoken,  the  special  finding 
when  silent  is  deemed  against  them.  It  must,  therefore,  be 
held  that  as  the  mortgage  appears  from  the  special  findings  to 
have  been  executed  five  days  prior  to  the  deed  to  the  assignee, 
it  is  not  part  of  the  assignment.  If  it  was  part  of  the  assign- 
ment, then  it  devolved  upon  the  appellants  to  prove  that  fact. 

The  appellants  brought  the  appellee  into  court  and  chal- 
lenged her  to  litigate  the  matters  in  controversy.  As  she  was 
not  the  moving  party,  it  was  not  necessary  for  her  to  make 
a  demand.  We  are  inclined  to  think  it  would  not  have  been 
necessary  had  she  begun  the  litigation,  but  this  point  we  need 
not  decide,  for,  having  been  put  to  her  defence  by  the  chal- 
lenge of  the  appellants,  she  was  under  no  obligation  to  make 
any  demand  save  by  her  pleadings  in  court. 

Judgment  affirmed. 

Filed  Jan.  14,  1887. 
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No.  11,971. 

Vos^  ET  AL.  V.  Eller. 

MoRTOAQE. —  When  Deed  and  Contemporaneous  Contract  ConstituU  a  Mortgage, 
— Conditional  Sale. — Where,  upon  construing  together  a  deed  absolute  on 
it8  face  and  a  contemporaneous  written  contract,  it  appears  tha,t  at  the 
time  they  were  executed  there  was  a  pre-existing  debt  owing  to  the 
grantee,  the  subsequent  payment  of  which  by  the  grantor  would  entitle 
him  to  a  reconveyance  of  the  property,  and  that  the  grantee  surrendered 
no  remedy  previously  available  to  him  for  the  collection  of  his  debt, 
and  that  the  obligation  of  the  grantor  remained  the  same,  such  deed  and 
contract  constitute  a  mortgnge,  and  not  a  conditional  sale. 

New  Trial,.— As  of  Right. —  Cancellation  of  MorUfage. —  Quieting  Title.— k 
new  trial  as  of  right  is  not  allowable  in  a  suit  to  have  a  deed  adjudged 
to  be  a  mortgage  and  to  procure  its  cancellation,  as  satisfied,  even  thd\igh 
the  complaint  also  prays  for  a  quieting  of  title. 

Estoppel. — Mortgage. — Claim  of  Title. — One  who  takes  a  mortgage  of  real 
estate  is  estopped  to  claim  title  thereto. 

From  the  Hamilton  Circuit  Court. 

T.  J»  Kane  and  T.  P.  Davis,  for  appellants. 
D.  Moss  and  R.  R.  Stephenson,  for  appellee. 

Mitchell,  J. — This  action  was  commenced  by  James  6. 
Eller  against  the  heirs  and  personal  representatives  of  Gus- 
tavus  H.  Voss,  deceased. 

The  complaint  alleged  that  the  plaintiff,  Eller,  being  largely 
indebted  to  the  decedent,  Gustavus  H.  Voss,  conveyed  to  the 
latter  in  his  lifetime  certain  tracts  and  parcels  of  land  in 
Hamilton  county,  by  a  deed  absolute  in  form,  but  which  was 
in  fact  intended  as  a  mortgage  to  secure  the  payment  of  such 
indebtedness. 

It  is  also  alleged  that  contemporaneously  with  the  execu- 
tion of  the  deed,  and  as  a  part  of  the  same  transaction,  the 
plaintiff  and  the  decedent  entered  into  a  written  contract  in 
relation  to  the  conveyance.  This  contract,  as  well  as  the 
deed,  is  embodied  in  the  complaint,  and  is  alleged  to  have 
had  the  effect  to  constitute  the  deed  and  contract  a  mortgage. 
It  is  further  alleged  that  after  the  deed  and  contract  were 
executed,  the  plaintiff  had,  pursuant  to  the  contract,  sold 
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part  of  the  land,  and  that  Voss  had,  in  accordance  with  the 
agreement,  made  conveyances  to  the  purchasers  to  whom 
sales  were  thus  made.  From  the  proceeds  of  sales,  from 
rents  received  by  the  decedent,  and  from  other  payments 
made  to  him,  it  is  averred  that  the  indebtedness  to  secure 
which  the  deed  had  been  executed,  had,  prior  to  the  com- 
mencement of  the  action,  been  fully  paid  and  satisfied. 

The  complaint  charges  that  notwithstanding  the  debt  so 
secured  had  been  in  this  manner  fully  paid,  Voss  in  his  life- 
time refused  to  reconvey  the  lands  remaining  unsold,  and 
that  the  defendants,  the  heirs  and  personal  representatives 
of  Voss,  were  asserting  some  interest  in  or  lien  upon  such 
lands  on  account  of  the  uncanc(;jlled  mortgage. 

The  prayer  of  the  complaint  is,  that  the  court  adjudge  the 
deed  to  be  a  mortgage,  and  order  it  to  be  satisfied  of  record, 
and  that  the  title  to  the  land  be  quieted  in  the  plaintiff. 

The  agreement,  executed  concurrently  with  the  deed,  after 
reciting  that  a  conveyance  of  certain  lands  had  that  day  been 
made  by  Eller  to  Voss,  proceeded  as  follows : 

"Xow  said  deed  is  made  for  the  payment  of  certain  debts 
and  claims  said  Voss  now  holds  against  said  Eller,  to  wit: 
One  mortgage  of  ($5,000)  principal,  and  the  several  interest 
notes  due  and  to  become  due  thereon,  supposed  to  be  about 
$1,500,  but  is  to  regulate  and  determine  by  the  amount  of 
said  notes  which  Voss  will  hold  on  the  1st  day  of  May  next ; 
and  also  for  the  payment  of  several  judgments  which  Voss 
now  holds  against  said  Eller,  as  appears  by  the  records  of 
the  Hamilton  Circuit  Court,  supposed  to  be  $1,500,  more  or 
leSvS,  as  will  appear  from  the  docket  of  said  court.  Now 
Voss  agrees  that  said  Eller  may  and  shall  proceed  to  sell 
said  farm,  which  is  to  be  done  between  this  and  the  1st  dav 
of  next  May,  but  he  is  not  to  sell  it  for  less  than  the  amount 
of  said  mortgage,  interest  and  taxes,  and  all  it  will  bring 
over  that  sum  is  to  be  applied  to  payments  on  said  judg- 
ments. Eller  is  also  to  proceed  to  sell  said  lots,  and  is  to 
have  a  period  of  five  years  to  do  so  in,  by  paying  all  taxes 
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and  assessments  against  the  same  and  ten  per  cent,  interest 
avinually  to  Voss  upon  said  sum  due  Voss,  and  Voss  agrees 
to  make  warranty  deeds  to  all  purchasers  of  said  property  if 
made  to  good  parties  and  upon  such  terms  as  is  usual.  All 
deferred  payments  to  be  secured  by  mortgage  upon  the  prop- 
erty sold,  good,  sound  bank  notes  with  ten  per  cent,  interest, 
and  so  soon  as  all  claims  of  said  Voss  have  been  j)aid  with 
the  said  interest,  Voss  agrees  to  deed  any  of  said  property 
which  mav  revert  to  said  Eller  free  of  all  costs  whatever,  in 
full  for  his  commission  for  selling  said  property,  and  make 
no  other  claim  against  said  Voss  for  his  services;  and  Eller 
further  agrees  to  use  his  best  endeavors  to  sell  said  proj^rty 
at  as  early  a  day  as  possible.  None  of  said  lots  are  to  be 
sold  for  less  than  $200  each  without  the  consent  of  Voss. 
Eller  may  subdivide  said  farm  and  sell  the  same  in  any  such 
parcels  as  he  and  Voss  may  deem  the  besi:  subdivision.  None 
of  said  lands  south  of  tlie  railroad  to  be  sold  for  less  than 
seventy  dollars  per  acre,  and  that  on  the  north  less  than 
$100;  and  it  is  agreed  now  that  Eller  may  sell  the  thirty-eight 
acres  on  the  south  by  itself.     Each  has  a  copy. 

"  G.  H.  Voss. 
"June  8th,  1876.  James  AY.  Eller/' 

The  court  below  having  overruled  a  demurrer  to  the  com- 
plaint, the  question  first  to  be  considered  is  as  to  the  legal 
effect  of  the  deed  and  the  contract  above  set  out.  Construed 
together,  as  it  is  conceded  they  must  be,  do  they  constitute  a 
mortgage,  or  a  conditional  sale? 

On  behalf  of  the  appellants  the  argument  is,  that  the  re- 
cital that  "  said  deed  is  made  for  the  payment  of  certain  (Jebt'^ 
and  claims  said  Voss  now  holds  against  said  Eller,"  is  con- 
clusive of  the  fact  that  the  previously  existing  indebtedness 
was  extinguished  by  the  conveyance  of  the  land.  The  ap- 
pellants' position  is,  that  there  can  be  no  mortgage  without 
a  subsisting  indebtedness,  and,  they  argue,  since  by  the  ex- 
press terms  of  the  agreement,  the  conveyance  was  accepted 
in  payment  of  the  pre-existing  debts,  the  transaction  was  not 
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a  mortgage.  Upon  the  facts  as  assumed,  the  conclusion  might 
well  follow. 

While  each  case  involving  a  controversy  such  as  the  one 
before  us,  must  be  decided  in  view  of  its  own  distinguishing 
<;ircumstances,  some  rules  of  more  or  less  general  application 
are  of  controlling  influence  in  determining  whether  a  given 
transaction  is  of  one  character  or  the  other. 

A  recognized  method  by  which  to  determine  whether  a 
deed,  absolute  on  its  face,  may  nevertheless  operate  as  a  mort- 
gage, is  to  ascertain  whether  or  not  at  the  time  of  its  execu- 
tion, there  was  a  pre-existing  or  concurrently  created  debt  by 
Avay  of  loan,  owing  to  the  grantee,  the  subsequent  payment 
of  which,  in  pursuance  of  a  contemporaneous  agreement,  en- 
titled the  grantor,  or  debtor,  to  a  reconveyance  of  the  estate. 
An  absolute  convevance  without  anv  other  consideration  than 
that  assumed,  coupled  with  an  agreement  to  reconvey,  will 
be  regarded  as  a  mortgage. 

Whatever  form  the  transaction  may  have  assumed,  if  the 
relation  of  debtor  and  creditor,  with  its  reciprocal  rights,  con- 
tinues between  the  contracting  parties,  or  if  such  relation  was 
then  created,  by  a  loan  or  advance,  and  if  the  agreement, 
whether  in  the  deed  or  in  a  separate  instrument  concurrently 
executed,  is  such  that  the  debtor,  by  merely  paying  his  debt, 
becomes  entitled  to  insist  upon  a  reconveyance,  or  to  other- 
wise defeat  the  estate  conveyed,  the  convevance  will  be  re- 
garded  as  a  security  for  such  continuing  or  newly  incurred 
debt.  Cox  V.  RatcUffe,  105  Ind.  374,  and  cases  cited  (2  West. 
R.  811,  and  note) ;  Cornell  v.  Hall,  22  Mich.  377;  Peucjh  v. 
Davis,  96  U.  S.  332;  Russell  v.  Southard,  12  How.  139; 
Hanlon  v.  Doherty,  ante,  p.  37 ;  Jones  Mortg.,  sections  242, 
258,  265,  269.   . 

A  deed,  and  an  agreement  in  writing,  executed  contempo- 
raneously therewith,  having  the  characteristics  above  stated, 
constitute  a  mortgage  by  construction  of  law.  Parol  evi- 
dence will  not  be  received  for  the  purpose  of  showing  that 
the  parties  intended  that  a  transaction  evidenced  by  writings 
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of  that  description,  should  constitute  a  sale.  Proctor  v.  Cole^ 
66  Ind.  576;  Jones  Mortg.,  sections  248,  277. 

It  does  not  follow  that  a  debtor  may  not  convey  property 
to  his  creditor  in  payment  of  an  existing  debt,  nor  that  the 
two  may  not,  by  a  contract  made  at  the  time  of  a  conveyance  so 
made,  thereafter  occupy  the  relation  of  vendor  and  purchaser 
toward  each  other,  in  respect  to  the  land  so  conveyed.  If 
the  pre-existing  liability  of  the  debtor  is  extinguished,  and  the 
personal  remedy  of  the  creditor  is  released  in  consideration 
of  a  sale  and  conveyance  of  the  property,  the  fact  that  aeon- 
tract  to  resell,  upon  certain  terms  and  conditions,  is  entered 
into,  does  not  constitute  the  transaction  a  mortgage.  Or,  if, 
as  a  result  of  the  agreement,  the  debt  is  extinguished,  leav- 
ing the  grantor  the  optioA  to  pay  or  not,  as  he  pleases,  and 
thereby  entitle  himself  to  a  reconveyance,  the  transaction 
operates  as  a  conditional  sale.  Hays  v.  Gtrr,  83  Ind.  275; 
Conway  v.  Alexander ^  7  Cranch,  218 ;  Flagg  v.  3Iann,  14  Pick. 
467;  Smith  v.  Crosby,  47  Wis.  160;  Jones  Mortg.,  sections 
259-261. 

This  brings  us  to  consider  the  agreement  heretofore  setout, 
the  legal  effect  of  which  is  to  be  determined  by  the  whole 
instrument. 

The  recital  that  the  conveyance  was  made  in  payment  of 
certain  debts  and  claims,  held  by  Voss  against  Eller,  must  be 
considered  in  the  light  of  what  follows. 

The  claims  mentioned  are,  first,  one  mortgage  of  $5,000, 
principal,  and  the  .several  interest  notes  '^due  and  to  become 
due  thereon,"  supposed  to  be  about  $1,500,  the  amount  to  be 
determined  "  by  the  amount  of  said  notes  which  Voss  will 
hold  on  the  1st  dav  of  Mav  next." 

This  makes  it  certain  that  the  mortgage  debt  was  not 
treated  as  extinguished  bv  the  conveyance.  Otherwise  there 
could  have  been  no  propriety  in  stipulating  that  the  amount 
of  interest  "  due  and  to  become  due  "  thereon,  should  be  esti- 
mated by  the  amount  of  interest  notes  which  should  be  held 
by  Voss  nearly  one  year  after  the  conveyance. 
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The  other  claims,  which  the  recital  relied  on  applies  to  as- 
having  been  paid  by  the  conveyance,  are  certain  judgments 
appearing  on  the  records  of  the  Hamilton  Circuit  Court,  in 
favor  of  Voss  against  Eller,  which  were  supposed  to  amount 
to  about  $1,500.  The  contract  provides  that  Eller  shall  pro- 
ceed to  sell  the  farm  prior  to  the  1st  day  of  May  next  ensu- 
ing, the  sale  to  be  for  a  sum  not  less  than  the  mortgage  debt,, 
interest  and  taxes,  and  that  all  that  should  be  realized  from 
such  sale  over  that  sum  was  to  be  applied  to  the  payment  of 
the  judgments. 

This  provision  makes  it  clear  that  neither  the  mortgage 
debt, nor  the  debts  evidenced  by  the  judgments,  were  extin- 
guished, or  treated  as  canceled. 

The  contract  stipulates  further  that  so  soon  as  all  claims  of 
Voss  had  been  paid,  with  interest,  the  latter  agreed  to  con- 
vey "  any  of  said  property  which  may  revert  to  said  Eller,  ' 
free  of  all  costs  in  full  for  his  commission  in  selling  said 
property." 

As  there  are  no  other  claims  referred  to  in  the  written 
agreement,  except  the  mortgage  debt,  and  interest  notes  due, 
and  to  become  due,  and  the  judgments  therein  mentioned,  it 
conclusively  follows  that  it  was  the  payment  of  these  original 
claims,  and  the  interest  thereon,  that,  under  the  very  terms 
of  the  contract,  was  to  entitle  Eller  to  a  reconveyance  of  any 
of  the  property  remaining  unsold. 

Looking  behind  the  mere  form  to  the  substance  of  the 
transaction,  it  becomes  apparent  that  Voss  surrendered  none 
of  the  remedies  which  were  available  to  him  for  the  collec- 
tion of  his  claims  against  Eller,  prior  to  the  conveyance  in 
question,  nor  did  he  thereby  acquire  any  new  rights,  except 
to  retain  the  title  as  a  security  until  his  pre-existing  claims 
were  actually  paid.  Both  the  form  and  extent  of  Eller^s 
obligations  remained  the  same,  after  as  before  the  deed  and 
agreement.  Such  being  the  fact,  the  real  nature  of  the  trans- 
at'tion  can  neither  be  obscured  nor  controlled  by  mere  gen- 
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eral  statements.  We  conclude  that  the  deed  and  accompany- 
ing contract  constitute  on  their  face  a  legal  mortgage. 

,At  the  hearing,  the  appellee  was  permitted  to  give  in  evi- 
dence certain  admissions  made  by,  and  conversations  had 
with  the  decedent  in  respect  to  the  extent  of  the  indebted- 
ness owing  by  Eller  to  Voss,  as  compared  with  the  value  of 
the  property  subsequently  conveyed.  Tlie  conversations  ob- 
jected to  were  had  about  one  month  prior  to  the  conveyance 
in  question.  It  is  said,  in  objection  to  the  ruling  admitting 
this  evidence,  that  it  was,  in  effect,  an  effort  to  contradict  the 
written  agreement  subsequently  entered  into  between  Eller 
^aud  Voss.  This  view  is  not  sustained  by  the  record.  What 
was  eaid  by  the  witness  in  answer  to  the  question  objected  to, 
Avas  as  follows : 

"  He,  Voss,  wanted  me  to  give  my  obligation  to  him  for 
the  $5,000  that  James  owed  him  and  take  the  property  and 
-clear  it  out  and  make  all  out  of  it  I  could,  and  help  James  out 
with  his  debt.  He  claimed  there  was  property  enougli  there 
to  pay  all  his  debts  and  leave  him  some,  and  he  was  afraid 
the  creditors  would  just  come  in  and  take  it  all;  he  said  that 
would  take  it  all  and  leave  him  nothing,  and  he  wanted  me 
to  take  the  $5,000  and  two  interest  notes  that  were  back." 

We  perceive  nothing  in  the  foregoing  which  in  any  degree 
contradicts  the  writing. 

The  appellants  contend  further,  that  the  finding  of  the 
court  that  the  debts  due  from  Eller  to  Voss  had  been  fully 
paid  prior  to  the  commencement  of  the  suit,  is  not  sustained 
by  the  evidence. 

Without  entering  upon  a  detailed  examination  of  the  evi- 
dence here,  it  is  enough  to  say,  it  fairly  shows  that  the  debts 
were  paid. 

Lastly,  it  is  contended  that  the  court  erred  in  not  granting 
the  appellants  a  new  trial,  as  a  matter  of  right. 

The  suit  was,  in  effect,  a  bill  to  redeem,  and  to  procure  the 
cancollation  of  a  mortgage.  Having  already  determined  that 
the  deed  and  written  agreement  executed  with  it  constituted 
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a  mortgage,  it  must  be  held  that  the  nature  and  character  of 
the  action  to  procure  its  cancellation,  was  in  no  sense  differ- 
ent from  a  suit  to  procure  the  cancellation  of  any  other  mort- 
gage. That  the  complaint  also  prayed  that  the  plaintiff's 
title  might  be  quieted,  is  not  controlling.  The  action  did 
not  involve  the  title  to  land  to  any  greater  extent  than  title 
is  involved  in  any  other  suit  to  declare  a  mortgage  satisfied, 
and  to  procure  its  cancellation.  Having  taken  a  mortgage 
the  mortgagee  was  estopped  to  claim  the  title.  Conklin  v. 
Smith,  7  Ind.  107.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  18, 1887. 
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demurrer,  must  be  good  as  to  the  entire  answer  to  which  it  is  addressed.         ^  J^ 
Will. — Devise  of  Life- Estate. — Power  to  Dii^)»e  of  Fee. — A  testator  devised 

to  his  wife  certain  real  and  personal  property  for  life,  and  directed  that 

what  should  not  be  consumed  at  her  death  should  be  divided  among  his 

children. 
Qe/rf,  that  she  had  power  to  convey  the  fee  in  the  land,  and  might  do  so  • 

without  referring  to  the  will. 

From  the  Sullivan  Circuit  Court. 

*/".  W.  Shelton,  J.  8,  Bays,  J.  C.  Chaney,  C.  B.  RobbinSy  J. 
T,  Hays  and  H,  J,  Hays,  for  appellants. 
J,  C  Briggs  and  W.  C.  Hultz,  for  appellee. 

Elliott,  C  J. — The  appellee  brought  this  action  to  quiet 
title  to  real  estate  of  which  she  claimed  to  be  the  owner. 

The  appellants  answered  in  three  paragraphs,  the  first  of 
which  is  the  general  denial.  The  reply  of  the  appellee  is 
addressed  to  the  entire  answer,  and  purports  to  be  a  reply  to 
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all  of  that  pleading.  It  is,  in  fact,  not  sufficient  as  to  the 
first  paragraph  of  the  answer.  It  is  a  familiar  rule  of  plead- 
ing that  a  reply  must  be  good  as  to  the  entire  answer  to  which 
it  is  addressed  or  it  will  be  bad  on  demurrer.  This  rule 
makes  it  plain  that  the  trial  court  erred  in  overruling  the 
appellants'  demurrer  to  the  appellee's  reply. 

For  the  error  pointed  out  the  judgment  must  be  reversed, 
but,  as  the  will  of  Samuel  Silvers,  upon  which  the  titles  of 
the  respective  parties  depend,  must  be  construed  and  acted 
upon  when  the  case  gets  back  into  the  trial  court,  it  is  thought 
to  be  our  duty  to  give  it  a  construction  now.  The  first  item 
of  the  will  reads  thus:  "After  my  decease,  and  all  my  just 
debts  paid,  to  my  dearly  beloved  wife,  during  her  natural 
life,  I  will  and  bequeath  our  homestead,  with  all  of  our  farm 
land,  containing  about  twenty-nine  acres,  more  or  less.  Also 
one  thousand  dollars  of  my  personal  property,  of  whatever 
she  may  choose  to  select,  during  her  natural  life.  If  any  of 
my  personal  property  or  real  estate,  say  lot  44,  New  Leba- 
non, not  set  apart  heretofore,  will  be  sold  by  my  executors 
or  administrators  and  divided  as  I  hereafter  direct.  Also  in 
same  manner  what  may  not  be  consumed  of  personal  and 
real  estate  at  my  wife's  decease.^* 

The  second  item  of  the  will  isas  follows :  "  To  my  daughter, 
Susan  M.  Merry,  and  her  heirs,  I  will  and  bequeath  one-fifth 
part  of  my  estate  after  all  my  just  debts  are  paid,  and  herein 
not  otherwise  appropriated." 

The  third,  fourth,  fifth  and  sixth  items  respectively,  make 
disposition  of  the  four-fifths  of  the  testator^s  estate  to  chil- 
dren and  grandchildren,  in  terms  similar  to  those  used  in  the 
second  item. 

The  question  is,  does  the  will  devise  to  the  widow  an  estate 
in  fee  simple  in  the  real  estate  described  in  the  first  item 
or  does  it  invest  her  with  the  power  of  disposing  of  the  fee? 
We  think  the  case  is  governed  by  the  decision  in  Clark  v. 
MiddleHworihy  82  Ind.  240,  and  that  upon  the  authority  of 
that  case  the  widow  had  power  to  convey  the  fee.     It  will 
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be  observed  that  the  words  "  what  may  not  be  coDsumed  of 
real  and  personal  estate  at  my  wife's  decease,"  found  in  item 
first  of  the  will,  are  quite  as  strong  as  those  used  in  the  will 
iuvolved  in  the  case  referred  to,  and  in  addition  to  this  it 
must  be  borne  in  mind  that  in  all  the  subsequent  items  of  the 
will  the  testator  is  careful  to  limit  the  estate  devised  to  prop- 
erty not  "  herein  otherwise  appropriated." 

It  is  evident  from  these  clauses  of  the  will,  that  the  testa- 
tor intended  to  appropriate  solely  for  the  benefit  of  his  widow 
the  property  described  in  the  first  item  of  his  will,  and  to 
give  his  children  and  grandchildren  only  so  much  of  it  as 
remained  unconsumed  at  the  death  of  his  widow.  It  would 
be  a. perversion  of  the  language  of  the  will  to  award  the  dev- 
isees named  in  the  items  of  the  will  subsequent  to  that  mak- 
ing the  devise  to  the  wife  any  part  of  the  land  there  devised 
to  her ;  and  it  would  also  be  in  plain  disregard  of  the  testa- 
tor's intention,  for  it  is  in  terms  and  in  effect  appropriated 
absolutely  to  her.  Van  Gorder  v.  Smithy  99  Ind.  404,  recog- 
nizes the  general  principle  which  applies  here,  for  it  is  there 
held,  and  the  decision  is  well  supported,  that  if  an  estate  is 
devised  for  life,  with  a  power  of  disposition,  the  devisee  may 
convey  the  fee  in  the  land  devised. 

A  devisee  of  land  invested  with  the  power  of  disposition, 
may  convey  the  land  without  referring  to  the  will.  Clark  v. 
Middlesworth,  supra;  South  v.  South,  91  Ind.  221  (46  Am. 
K.  591) ;  Doumie  v.  Buennagel,  94  Ind.  228. 

Judgment  reversed. 

Filed  Jan.  1%  1887. 
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No.  12,724. 

Cooper,  Administrator,  v.  Williams. 

Decedents'  Estates.  —  Administraior.  —  Oare  Begpecling  iVopcrty.  —  An 
administrator  is  required  to  adopt  such  precautions  against  loss  to  prop- 
erty coming  under  liis  care  as  ordinarily  prudent  men  are  accustomed 
to  employ  with  respect  to  their  own  property. 

Supreme  Court. —  Weight  of  Evidence.—A  judgment  will  not  be  reversed 
on  the  weight  of  the  evidence. 

From  the  Gibson  Circuit  Court. 

M.  W.  Fields  and  J.  W,  Ewingy  for  appellant. 
W.  M,  Land  and  J,  B.  Gamble,  for  appellee. 

Mitchell,  J. — Cooper,  as  administrator  of  the  estate  of 
John  D.  Williams,  deceased,  submitted  his  final  settlement 
report  to  the  Gibson  Circuit  Court  at  its  September  term, 
1885.  After  charging  himself  with  the  amount  of  the  in- 
ventory of  personal  property,  and  taking  credit  for  property 
taken  by  the  widow,  and  for  various  items  of  disbursements^ 
there  appeared  to  be  in  his  hands  the  sum  of  $365.69. 

In  a  statement  appended  to  the  report,  the  administrator 
represented  to  the  court  that  an  item  of  $350,  which  ap- 
peared on  the  inventory  with  which  he  was  charged,  was  the 
appraised  value  of  a  quantity  of  corn  in  cribs,  estimated,  when 
appraised,  at  one  thousand  bushels.  He  stated  further,  that 
when  he  came  to  sell  and  weigh  out  the  corn,  it  was  found 
to  be  badly  damaged  and  unmerchantable ;  that  it  fell  short 
of  the  estimate,  and  that  for  these  reasons,  and  for  the  further 
reason  that  the  purchaser  of  fifty-four  bushels  subsequently 
became  insolvent,  he  had  only  realized  the  sum  of  J162.45 
for  the  corn.  He  asked  that  he  might  be  credited  on  his  ac- 
count with  $187.55,  the  difierence  between  the  amount  real- 
ized and  the  amount  with  which  he  stood  charged  on  the 
inventory. 

At  the  proper  time,  Emily  Williams,  widow  of  the  dece- 
dent, appeared  and  filed  exceptions  to  the  report.  She  alleged 
that,  on  the  1st  day  of  November,  1883,  when  Cooper  wa* 
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appointed  and  qualified  as  administrator,  the  estate  owned  a 
crop  of  corn,  consisting  of  eighty  acres,  standing  in  the  field 
ready  to  be  gathered ;  that  the  crop  would  have  yielded  an 
average  of  seventy-five  bushels  per  acre,  and  was  worth 
twenty-five  cents  a  bushel  in  the  field,  and  would  have 
brought  that  if  it  had  been  gathered  and  sold  seasonably, 
and  that  after  deducting  twelve  bushels  per  acre,  the  land- 
lord's share,  there  would  have  remained  five  thousand  bushels 
upon  which  the  estate  could  have  realized  twenty-five  cents 
a  bushel.  She  charges  that  the  administrator  failed  to  in- 
ventory the  corn  until  the  5th  day  of  the  following  March ; 
that  he  refused  to  sell  it  either  at  public  or  private  sale, 
and  refused  the  decedent's  heirs  permission  to  gather  it  in ; 
that  he  neglected  the  crop  and  permitted  it  to  stand  in  the 
field,  which  he  knew  was  liable  to  overflow  in  seasons  of 
high  water,  where  it  remained  exposed  to  injury  by  floods 
until  the  month  of  February,  1884,  when  it  was  gathered 
into  cribs,  and  afterwards  inventoried.  Meanwhile  it  is 
alleged,  the  crop  was  overflowed  by  high  water  and  damaged 
in  the  sum  of  $1,000.  The  exceptor  prayed  that  the  ad- 
ministrator be  charged  with  $1,250  on  account  of  the  corn 
crop,  instead  of  $350. 

The  matter  being  thus  at  issue,  was  submitted  to  the  court 
for  trial.  After  hearing  the  evidence  the  court  found  and 
adjudged  that  the  administrator  was  not  entitled  to  the  de- 
duction claimed  by  him  on  account  of  the  alleged  loss  sus- 
tained in  failing  to  realize  the  sum  at  which  the  corn  was 
appraised.  His  claim  for  services  as  administrator,  amount- 
ing to  $18.26,  was  also  rejected.  Otherwise  his  account  was 
approved. 

The  administrator  brings  the  record  here  and  asks  a  reversal 
on  the  evidence. 

The  only  question  presented  for  the  consideration  of  this 
court,  therefore,  is:  Was  there  any  legal  evidence  fairly  tend- 
ing to  sustain  the  finding  and  judgment  of  the  court  below? 

The  evidence  discloses  that  the  appellant  owned  the  land 
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«pon  wliich  the  corn  was  raised,  the  decedent  having  rented 
it  under  an  agreement  that  he  was  to  yield  to  the  landlord,  as 
rent,  twelve  bushels  of  shelled  corn  per  acre,  to  be  delivered 
on  the  river  bank  in  sacks. 

All  the  witnesses  agree  that  the  crop  would  have  yielded 
fifty  bushels  per  acre  and  upward,  if  it  had  been  gathered 
before  the  overflow.  As  it  was,  when  gathered,  it  produced 
one  thousand  one  hundred  and  fifty-one  bushels  of  shelled 
corn  and  one  hundred  and  eighty-eight  and  a  half  bushels 
of  ears.  Out  of  this  the  appellant  took  as  his  rental,  eight 
hundred  and  sixty-four  bushels  of  the  shelled  corn,  leaving 
for  the  estate,  two  hundred  and  eighty-seven  bushels,  besides 
the  corn  in  the  ear.  From  the  proceeds  of  this  was  to  be 
paid  the  expense  of  gathering,  shelling  and  sacking  the  whole. 
To  say  the  least,  the  result  attained  was  most  disastrous  for 
the  estate. 

The  land  upon  which  the  corn  was  grown  constituted  part 
of  the  Wabash  bottom,  and  the  evidence  tended  to  show  that  it 
was  accustomed  to  overflow  during  the  winter  freshets.  There 
was  evidence,  some  of  it  from  the  appellant's  witnesses,  tend- 
ing to  show  that,  by  the  exercise  of  diligence,  the  corn  might 
have  been  gathered  in  the  first  part  of  November,  following 
the  appellant's  appointment  as  administrator.  During  the 
middle  and  latter  part  of  the  month  the  land  was  submerged. 
The  water  did  not  recede  until  in  December.  After  the 
water  receded  the  corn  was  gathered  diligently. 

Upon  the  whole  evidence,  while  there  may  be  some  ques- 
tion whether  the  preponderance  lies  on  the  side  of  the  appel- 
lant's diligence,  or  whether  it  establishes  negligence,  there 
can  be  no  dispute  but  that  there  was  evidence  which  fairly 
supports  the  conclusion  that  the  appellant  failed  to  exercise 
th^t  degree  of  promptness  in  having  the  crop  secured  that 
its  hazardous  situation  required. 

With  respect  to  property  which  comes  under  the  care  of 
administrators,  they  are  required  to  adopt  such  precautions 
against  loss,  and  exercise  such  forethought  for  its  security  as 
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ordinarily  prudent  men  are  accustomed  to  employ  in  refer- 
ence to  their  own  property. 

There  is  evidence  in  the  record  fairly  justifying  the  con- 
clusion, which  the  court  below  must  have  reached,  that  the 
appellant  failed  to  conform  to  this  requirement. 

As  we  are  not  permitted  to  consider  evidence  with  a  view 
of  determining  on  which  side  the  preponderance  lies,  we  can 
not  disturb  the  finding  below. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  15,  1887. 


No.  12,700. 

The  Phenix  Insurance  Company  v.  Allen  et  al. 

Insubakce. — Personal  Property, — Mi9de9criplion  of  Location, — Reformation, — 
Where  the  agent  of  an  insurance  company,  without  the  knowledge  or 
consent  of  the  insured,  inserts  a  false  description  of  the  location  of  per- 
sonal property  in  the  application,  thereby  causing  a  misdescription  in 
the  policy,  these  facts,  in  an  action  on  the  policy,  may  be  ayerred  and 
proyed  without  asking  a  reformation  of  either  instrument. 

Same. — EsloppeL — In  such  case  the  insurance  company  is  estopped  from 
setting  up  the  misdescription  as  a  defence  to  the  action. 

From  the  Jefferson  Circuit  Court. 

C  Walker,  for  appellant. 
W.  jB.  Johnson^  for  appellees. 

NiBLACK,  J. — This  was  an  action  by  David  Allen,  Jr.,  and 
Frank  Allen  against  the  Phenix  Insurance  Company  of 
Brooklyn,  in  the  State  of  New  York,  upon  a  policy  of  insur- 
ance issued  upon  a  lot  of  hay  and  other  property,  both  real 
and  personal,  and  situate  in  Switzerland  county. 

The  action  was  commenced  in  the  Switzerland  Circuit 
Vol.  109.— 18 
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Court,  but  the  venue  was  afterwards  changed  to  the  court 
below. 

The  complaint  was  in  three  paragraphs.  The  first  and 
third  paragraphs  counted  upon  the  policy  of  insurance,  alleg- 
ing the  lo6S  of  the  hay  and  some  other  personal  property  by 
fire. 

The  second  paragraph  was  in  form  a  complaint  upon  the 
policy,  but  alleged  a  mistake  in  its  execution,  and  asked  a 
reformation  in  accordance  with  what  was  claimed  to  have 
been  the  true  intention  of  the  parties.  This  paragraph  was 
held  to  be  an  equitable  proceeding,  and  triable  by  the  court 
alone. 

Demurrers  to  each  paragraph  of  the  complaint  were  sev- 
erally overruled. 

The  first  and  third  paragraphs  were  submitted  to  a  jury 
for  trial.  After  the  evidence  was  concluded  the  circuit  court 
instructed  the  jury  to  return  a  verdict  for  the  defendant  on 
the  first  paragraph,  which  they  accordingly  did.  But  upon 
the  third  paragraph  the  verdict  was  for  the  plaintiffs,  and 
they  had  judgment  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  third  paragraph  of  the  complaint,  and  upon  the  refusal 
of  the  circuit  court  to  grant  a  new  trial. 

The  third  paragraph  of  the  complaint  charged  that  the 
plaintiffs  were,  on  the  9th  day  of  May,  1884,  the  owners  of 
a  forty-acre  tract  of  land  in  section  five  (5),  in  township  two 
(2)  north,  of  range  three  (3)  west,  on  which  had  been  erected 
and  were  standing  a  one-story,  shingle-roof,  frame  and  log 
dwelling-house,  and  a  shingle-roof,  frame  granary ;  that  on 
the  same  day,  the  plaintiffs  were,  as  lessees,  occupying  and 
cultivating  a  tract  of  laud  containing  one  hundred  and 
eighty-four  acres  in  section  ten  (10),  in  the  same  township 
and  range,  belonging  to  another  person;  that  at  the  same 
time  the  plaintiffs  were  the  owners  of  twenty-five  tons  of  hay, 
two  horses,  and  a  considerable  amount  of  other  specifically 
described  personal  property  situate  and  kept  in  a  barn  located 
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on  said  leased  tract  of  land  in  said  section  ten  (10) ;  that,  on 
said  9th  day  of  May,  1884,  one  CliflFord  Fish,  who  was  tlie 
agent <>f  the  defendant,  visited  the  plaintiffs  at  said  barn  on 
said  section  ten  (10),  and  proposed  that  the  defendant  would 
issue  to  them  a  policy  of  insurance  against  loss,  by  fire  and 
lightning,  on  their  said  destructible  property,  which  he  then 
saw  and  examined,  for  the  aggregate  sum  of  $7.60,  to  run 
from  the  1st  day  of  May,  1884,  for  the  term  of  five  years, 
such  policy  of  insurance  to  be  issued  in  consideration  of  the 
sum  of  $11.50,  for  which  the  plaintiffs  might  execute  their 
promissory  note,  payable  on  the  1st  day  of  May,  1885;  that 
the  plaintiffs  accepted  the  offer  thus  made  to  them,  and  exe- 
cuted to  the  defendant  their  promissory  note  for  $11.50,  pay- 
able on  said  1st  day  of  May,  1885,  and  signed  an  application 
for  a  policy  of  insurance  to  be  issued  in  accordance  with  the 
agreement  which  had  been  entered  into  concerning  the  same ; 
that  said  application,  when  it  was  signed  and  delivered  to 
the  said  Fish,  was  blank  as  to  the  location  of  the  property  on 
which  the  policy  of  insurance  was  to  be  issued ;  that  in  this 
blank  condition  the  said  Fish  delivered  the  application  to  one 
Addison  Works,  at  the  city  of  Vevay,  who  was  the  local 
agent  of  the  defendant  for  the  county  of  Switzerland ;  that 
the  said  Works,  without  the  knowledge  or  consent  of  the 
plaintiffs,  filled  up  the  blank  in  said  application  so  as  to  make 
it  appear  that  the  personal  property,  as  well  as  the  buildings 
to  be  included  in  the  policy  of  insurance,  was  situate  upon 
their  forty-acre  tract  of  land  in  section  five  (5),  hereinabove 
referred  to ;  that  with  the  blank  so  filled  up,  the  said  Works 
transmitted  such  application  to  the  defendant's  office  in  the 
city  of  Chicago,  in  the  State  of  Illinois ;  that  the  defendant 
thereupon  issued  to  the  plaintiffs  a  policy  of  insurance  upon 
the  property  mentioned  in  the  application  in  accordance  with 
the  original  agreement  with  Fish,  except  that  the  personal 
property  was  erroneously  described  therein  as  situate  in  sec- 
tion five  (5),  instead  of  in  section  ten  (10),  following,  in  that 
respect,  the  description  of  it  given  by  the  said  Works  as  it  was 
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by  him  wrongfully  written  into  the  application ;  that  the 
personal  property  covered  by  said  policy  of  insurance^  except 
the  two  horses,  being  at  the  time  situate  upon  the  said  section 
ten  (10),  as  the  said  Fish  well  knew,  was,  on  the  20th  day 
of  November,  1884,  destroyed  by  fire,  of  which  the  defend- 
ant was  duly  notified  ;  that  the  plaintiffs  did  not  know,  until 
after  the  greater  part  of  the  property  insured  was  so  destroyed 
by  fire,  that  such  property  was  described  in  the  policy  of  in- 
surance as  situate  upon  said  section  five  (5),  as  hereinabove 
set  forth. 

It  is  claimed  that  this  paragraph  of  the  complaint  was  bad 
upon  demurrer,  upon  the  ground  that  it  was  a  complaint  in 
part  upon  a  written  contract,  and  in  part  upon  a  parol  con- 
tract, which  latter  contract  had  been  merged  into  and  super- 
seded by  the  written  contract ;  also  upon  the  ground  that  it 
rested  the  right  of  the  plaintiffs  to  recover,  upon  extrinsic 
facts  to  be  proven  by  parol  evidence,  varying  and  contradict- 
ing the  alleged  written  contract  of  insurance. 

No  rule  of  law  is  more  firmly  established  than  the  one 
which  declares  that  a  parol  agreement  is  merged  in,  and  su- 
perseded by,  a  subsequent  written  agreement  embracing  the 
same  subject-matter.  It  is  equally  well  settled  as  a  general 
rule,  that  parol  evidence  is  inadmissible  to  either  vary  or  con- 
tradict a  written  instrument.  It  is  also  true,  that  the  locality 
in  which  goods  are  kept  is  an  important  element  in  a  contract 
of  insurance,  and  that  ordinarily  it  must  be  made  to  appear 
that  the  property  was  at  the  place  designated  in  the  policy 
when  it  was  destroyed.  1  Wood  Fire  Ins.,  section  47.  But 
no  one  of  these  rules  is  applicable  to  the  case  made  by  the 
paragraph  of  the  complaint  under  consideration.  The  aver- 
ments of  this  paragraph  were  to  the  effect,  that  the  words 
on  the  face  of  the  application  which  gave  a  false  descrip- 
tion of  the  location  of  the  personal  property  afterwards  de- 
stroyed by  fire,  and  which  caused  a  misdescription  of  such 
location  to  be  inserted  in  the  policy  of  insurance,  were  writ- 
ten into  the  application  by  an  agent  of  the  defendant  without 
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the  knowledge  or  consent  of  the  plaintiffs,  and  hence  never 
became  a  part  of  the  application  which  the  plaintiffs  signed ^ 
and  for  which  they  were,  in  any  manner,  responsible.  If 
this  misdescription  of  the  location  of  the  personal  property 
was  so  written  into  the  application,  without  the  knowledge 
or  consent  of  the  plaintiffs,  it  was  a  fact  which  they  were 
entitled  to  aver  in  their  complaint  and  to  prove  at  the  trial, 
without  asking  a  reformation  either  of  the  application  or  of 
the  policy  of  insurance  issued  upon  it.  The  writing  into 
the  application  the  alleged  misdescription  in  question  by  the 
defendant's  agent,  without  the  knowledge  or  consent  of  the 
plaintiffs,  estopped  the  defendant  from  setting  up  such  mis- 
description as  a  defence  to  the  action.  These  general  prin- 
ciples governing  actions  on  policies  of  insurance  are  well 
recognized  by  numerous  authorities.  1  Wood  Fire  Ins.,  sec- 
tion 49 ;  May  Ins.,  section  141 ;  American,  etc.,  Ins.  Co.  v. 
McLcinathan,  11  Kan.  533;  Lynchburg  Fire  Ins.  Co.  v.  West, 
76  Va.  575  (44  Am.  R.  177);  Combs  v.  Hannibal,  etc.,  Ins. 
Co.,  43  Mo.  148;  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  479 
(30  Am.  R.  521) ;  Planters'  Ins.  Co.  v.  Sorrels^  1  Baxter,  352 ; 
Woodbury,  etc.,  Ass'ii  v.  Charter  Oak,  etc.,  Ins.  Co.,  31  Conn. 
517;  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  2  Am.  Leading 
Cases,  865;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Plumb 
V.  Qittaraugus,  etc.,  Ins.  Co.,  18  N.  Y.  392;  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222. 

Evidence  was  introduced,  and  instructions  to  the  jury  were 
given  and  refused,  and  the  cause  was  in  all  respects  tried  in 
accordance  with  the  general  principles  governing  actions  on 
policies  of  insurance  above  enumerated.  There  was  also 
evidence  tending  to  sustain  the  verdict,  and  hence  no  suffi- 
cient reason  has  been  shown  for  a  reversal  of  the  judgment. 
North  British  Mercantile  Ins.  Co.  v.  Crutchjield,  108  Ind.  518. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  25,  1887. 
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Eastman  v.  The  State. 

Medicine  and  Surgery. —  Regulating  Pi-actice  of. —  Constitutional  Law.^ 

Police  Poicer. — The  Legislature  has  power  to  regulate  the  practice  of 

medicine  and  surgery,  and  to  prescribe  the  qualitications  of  applicants 

for  license. 
Same. — License, — County  Clerk, — Judicial  Power. — The  power  conferred  upon 

the  county  clerk  to  accept  or  reject  an  application  for  license  is  not  a 

judicial  one. 
Same. — Exceptions  to  Statute. —  When  will  Xotbe  Ci-eaied. — The  courts  can  not 

create  exceptions  to  a  statute  where  its  words  are  free  from  ambiguity 

and  its  purpose  plain. 
Same. —  TFjWom  q/'*Sfa/(t/€.— The  wisdom  or  expediency  of  a  statute  is  a 

question  solely  for  the  Legislature. 
Criminal  Law. — Indictment, — Language  of  Statute. — It  is  sufficient  to  charge 

an  offence  in  the  language  of  the  statute. 

From  the  Steuben  Circuit  Court. 

G,  B,  AdanuSy  for  appellant. 

i.  T.  Michcnery  Attorney  General,  and  W.  L,  Hordy  for  the 
State. 

Elliott,  C.  J. — The  appellant  challenges  the  validity  of 
the  act  regulating  the  practice  of  medicine  and  surgery,  and 
on  this  challenge  arises  the  principal  question  in  the  case. 

The  police  power  of  a  State  is  very  broad  and  comprehen- 
sive. It  has  been  variously  defined  bv  the  courts  and  idTut' 
writers.  It  is,  said  one  of  the  courts, "  that  inherent  and  plenary 
power  in  the  State,  which  enables  it  to  prohibit  all  things 
hurtful  to  the  comfort,  safety  and  welfare  of  society."  Lake- 
vieio  V.  Bose  Hill  Cemetery  Co,,  70  111.  191  (22  Am.  R.  71). 
"All  laws,"  says  another  court,  "  for  the  protection  of  the 
lives,  limbs,  health  and  quiet  of  persons,  and  the  security  of 
all  property  within  the  State,  fall  within  this  jreneral  power 
of  the  government."     State  v.  Noyes,  47  Maine,  189. 

In  Thorpe  v.  Rnthml  etc.,  R,  R,  Co.y  27  Vt.  140,  it  was  held, 
that,  under  the  general  police  power  of  the  State,  **  persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  burdens,  in 
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order  to  secure  the  general  comfort,  health,  and  prosperity  of 
the  State,  of  the  perfect  right  in  the  Legislature  to  do  which 
no  question  ever  was,  or,  upon  acknowledged  general  princi- 
ples, ever  can  be  made,  so  far  as  natural  persons  are  con- 
cerned." 

In  speaking  of  this  power,  it  was  said  by  this  court,  in 
Hochett  V.  State,  105  Ind.  250  (55  Am.  R.  201),  that  "  It 
extends  to  the  protection  of  the  lives,  limbs,  health,  comfort 
and  convenience,  as  well  as  the  prosperity,  of  all  persons  within 
the  State.  It  authorizes  the  Legislature  to  prescribe  the  mode 
and  manner  in  which  every  one  may  so  use  his  own  as  not 
to  injure  another,  and  to  do  whatever  is  necessary  to  promote 
the  public  welfare,  not  inconsistent  with  its  own  organic 
law." 

The  views  expressed  in  these  cases  are  well  supported  by 
authority.  Western  Union  TeL  Co.  v.  Pendleton ,  95  Ind.  12 
(48  Am.  R.  692) ;  Cooley  Const.  Lim.  572  ;  Barbier  v.  Con- 
nolly,  113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S.  703; 
Live  Stock  Ass'n  v.  Crescent  City,  1  Abbott  U.  S.  Rep.  388 ; 
Slaughiei'-Hoxtse  Cases,  16  Wall.  36. 

The  practice  of  medicine  and  surgery  is  a  vocation  that 
very  nearly  concerns  the  comfort,  health  and  life  of  every 
})erson  in  the  land.  Physicians  and  surgeons  have  committed 
'O  their  care  the  most  important  interests,  and  it  is  an  almost 
imperious  necessity  that  only  persons  possessing  skill  and 
knowledge  should  be  permitted  to  practice  medicine  and  sur- 
gery. For  centuries  the  law  has  required  physicians  to  pos- 
sess and  exercise  skill  and  learnincr,  for  it  has  mulcted  in 
damages  those  who  pret(Mid  to  be  physicians  and  surgeons, 
but  have  neither  learning  nor  skill.  It  is,  therefore,  no  new 
principle  of  law  that  is  asserted  by  our  statute;  but,  if  it 
were,  it  would  not  condemn  the  statute,  for  the  statute  is  an 
exercise  of  the  police  power  inherent  in  the  State.  It  is,  no 
one  can  doubt,  of  high  importance  to  the  community  that 
health,  limb  and  life  should  not  be  left  to  the  treatment  of 
ignorant  pretenders  and  charlatans.     It  is  within  the  power 
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of  the  Legislature  to  enact  such  laws  as  will  protect  the  peo- 
ple from  ignorant  pretenders,  and  secure  them  the  service.^ 
of  reputable,  skilled,  and  learned  men,  although  it  is  not 
within  the  power  of  the  Legislature  to  discriminate  in  favor 
of  any  particular  school  of  medicine.  When  intelligent  and 
educated  men  differ  in  their  theories,  the  Legislature  has  no 
power  to  condemn  the  one  or  approve  the  other,  but  it  may 
require  learning  and  skill  in  the  school  of  medicine  which 
the  physician  professes  to  practice.  While  v.  Carroll,  42  N* 
Y.  161  (1  Am.  R.  503). 

The  rule  requiring  physicians  to  possess  learning  and  skill 
is  a  very  ancient  one.  Bonham^8  Qise,  8  Coke  R.  227  ;  Col- 
lege of  Physicians  v.  Lcveit,  1  Ld.  Raym.  472.  This  rule  of 
the  common  law  has  been  incorporated  in  many  of  the  State 
statutes,  and  these  statutes  have  always  been  upheld. 

The  statute  of  Minnesota  is  very  similar  to  ours,  and  it 
was  held  to  be  valid  in  State  v.  State  Med.  Ex,  Board y  32 
Minn.  324  (50  Am.  R.  575),  the  court  saying:  "In  the  pro- 
fession of  medicine,  as  in  that  of  the  law,  so  great  is  the 
necessity  for  special  qualification  in  the  practitioner,  and  so 
injurious  the  consequences  likely  to  result  from  the  want  of 
it,  that  the  power  of  the  Legislature  to  prescribe  such  rea- 
sonable conditions  as  are  calculated  to  exclude  from  the  pro- 
fession those  who  are  unfitted  to  discharge  its  duties,  can 
not  be  doubted." 

Speaking  of  a  statute  like  ours,  another  court  said :  "  We 
are  of  opinion  that  all  of  the  provisions  of  the  act  under 
consideration,  as  above  set  out,  and  independent  of  any  con- 
stitutional warrant  for  its  enactment,  would  be  maintainable 
under  the  police  power  of  the  State ;  that,  under  this  gen- 
eral power,  the  Legislature  is  the  proper  judge  as  to  what 
regulations  are  demanded  in  dealing  with  the  property  and 
restraining  the  actions  of  individuals."  Logan  v.  State,  6 
Texas  App.  306. 

The  subject  was  examined  in  all  its  important  phases  in 
Ex  Parte  Spinney,  10  Nev.  323,  and  the  statute  declared  valid. 
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A  like  result  was  reached  bv  the  court  in  Hewitt  v.  Charier^ 
16  Pick.  353.  A  full  discussion  of  the  question  will  be 
found  in  Fox  v.  Washington  Territoryy  5  West  Coast  Rep. 
339,  where  a  similar  result  was  reached.  Judge  Cooley 
strongly  and  unequivocally  affirms  the  validity  of  statutes 
like  ours.  Cooley  Torts,  289,  290.  The  question  received 
a  very  careful  consideration  in  State  v.  Dent,  25  W.  Va.  1,. 
and  it  was  held  that  the  statute  was  valid  in  every  part. 

For  more  than  eighty  years  a  similar  statute  has  been  in 
force  in  Xew  York,  and  the  courts  of  that  State  have  uni- 
formly regarded  it  as  valid.  Sheldon  v.  Clark,  1  Johns.  513  ;. 
Allcott  V.  Barber,  1  Wend.  526;  Timnierman  v.  Morrison,  14 
Johns.  369;  Thompson  v.  Staats,  15  Wend.  395;  Bailey  v. 
Mogg,4:  Denio,  60;  Finch  v.  Gridley,  25  Wend.  469.  In 
very  many  other  cases  such  statutes  have  been  enforced.  Anile 
v.  ^ate,  6  Texas  App.  202 ;  Mmser  v.  Chase,  29  Ohio  St.  577 ; 
WeH  V.  Clutter,  37  Ohio  St.  347;  Bibber  v.  Simpson,  59 
Maine,  181;  Thompson  v.  Ilazen,  25  Maine,  104;  State  v. 
Gregory,  83  Mo.  123  (53  Am.  R.  565). 

The  appellant  is  right  in  asserting  that  the  departments  of 
the  government  are  separate  and  distinct,  and  that  a  clerk 
of  a  county  can  not  exercisd  judicial  powers.  Smith  v.  MyerSy. 
ante,  p.  1,  and  cases  cited.  But  he  is  wrong  in  affirming 
that  the  act  under  examination  confers  upon  the  clerk  judi- 
cial powers. 

The  power  to  accept  or  reject  an  application  for  license, 
under  the  statute,  is  not  a  judicial  one,  although  it  may  in- 
volve some  exercise  of  discretion.  Elmore  v.  Overton,  104 
Ind.  548  (54  Am.  R.  343) ;  Cooley  Torts,  411. 

If  an  exercise  of  discretion  constituted  a  clerk  a  judicial 
officer,  then  he  would  be  such  in  every  case  in  which  he 
issues  a  writ,  files  a  paper  or  approves  a  bond,  for  all  these 
acts  involve  some  exercise  of  discretionary  power.  The 
statute  does  not  require  the  clerk  to  sit  in  judgment  upon 
the  sufficiency  of  the  application  for  a  license,  for  the  affida- 
vits prescribed  and  the  diploma  required  constitute  the  evi- 
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dence  upon  which  the  clerk  mast  act.  The  diploma  and  affi- 
davits compel  him  to  grant  the  license,  and  it  is,  therefore, 
not  possible  to  regard  his  duty  as  a  judicial  one.  Floimioy 
V.  City  of  Jeffersonvllley  17  Ind.  169;  Betts  v.  Divion,  3  Conn. 
107;  State,  ex  reL,  v,  Doyle,  40  Wis.  175. 

Whether  the  statute  is  a  wise  one  or  not  is  purely  a  legis- 
lative question,  and  so  is  the  question  whether  it  is  reasonable 
or  unreasonable.  This  doctrine  was  thus  expressed  in  Hed- 
derich  v.  State,  101  Ind.  564  (51  Am.  R.  768) :  "  Whether 
a  statute  is  or  is  not  a  reasonable  one,  is  a  legislative,  and  uot 
a  judicial  question.  Whether  a  statute  does,  or  does  not, 
unjustly  deprive  the  citizen  of  natural  rights,  is  a  question 
for  tlie  Legislature,  and  not  for  the  courts.  There  is  no  cer- 
tain standard  for  determining  what  are,  or  are  not,  the 
natural  rights  of  the  citizen.  The  Legislature  is  just  a<^ 
capable  of  determining  the  question  as  the  courts.  Men's 
opinions  as  to  what  constitute  natural  rights  greatly  differ, 
and  if  courts  should  assume  the  function  of  revising  the  acts 
of  the  Legislature  on  tlie  ground  that  they  invaded  natural 
rights,  a  conflict  would  arise  which  could  never  end,  for  there 
is  no  standard  by  which  the  question  could  be  finally 
determined." 

Judge  Cooley  says :  "  Xor  can  a  court  declare  a  statute  un- 
constitutional and  void,  solely  on  the  ground  of  unjust  and 
oppressive  provisions,  or  because  it  is  supposed  to  violate  the 
natural,  social,  or  political  rights  of  the  citizen,  unless  it  can 
be  shown  that  such  injustice  is  prohibited  or  such  rights  guar- 
anteed or  protected  by  the  Constitution.'^  Cooley  Const. 
Lim.  (5th  ed.)  197.  At  another  place  this  author  says :  "  The 
judiciary  can  only  arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  ConstitJition.  It  can  not  run  a  race  of 
opinions  upon  points  of  right,  reason,  and  expediency  with 
the  law-making  power."     Ibid.  201. 

The  offence  is  charged  in  the  language  of  the  statute,  and 
this  is  suflBcicnt.     State  v.  Milk)',  98  Ind.  70,  and  cases  cited; 
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Graeter  v.  Stat€y  105  Ind.  271 ;  Aiitle  v.  State,  6  Texas  App. 
202. 

In  discussing  the  evidence,  counsel  assert  that  as  the  terms 
of  the  statute  are  broad  and  sweeping,  courts  must  create  ex- 
ceptions in  order  to  give  it  a  just  and  reasonable  effect.  There 
are,  perhaps,  extreme  cases  where  exceptions  may  be  created 
bv  the  courts,  but  these  cases  are  verv  rare,  and  the  authority 
to  create  exceptions  is  one  to  be  exercised  with  great  delicacy. 
It  can  never  be  exercised  where  the  words  of  the  statute  are 
free  from  ambiguity  and  its  purpose  plain.  It  is  only  where 
the  necessity  is  imperious,  and  where  absurd  or  manifestly 
unjust  consequences  would  otherwise  certainly  result,  that 
the  courts  can  create  exceptions.  This  is  not  such  a  case.  It 
is  the  purpose  of  the  statute  to  prevent  persons  who  do  not 
|K)ssess  the  necessary  qualifications  to  practice  medicine  or 
surgery,  from  inflicting  injury  upon  the  citizens  by  under- 
taking to  treat  diseases,  wounds  and  injuries.  It  is  the  plain 
intention  of  the  statute  to  keep  out  of  the  professions  of  m(;d- 
icine  and  surgery  all  who  do  not  possess  learning  and  skill 
sufficient  to  enable  them  to  properly  discharge  the  duties  in- 
cumbent upon  members  of  those  honorable  professions,  and 
courts  have  no  right  to  create  an  exception  which  will  defeat 
that  intention. 

It  is  immaterial  whether  the  person  who  undertakes  to 
treat  diseases  or  wounds  does  it  for  hire  or  not,  for  unless  he 
is  qualified  as  the  statute  requires,  he  must  not  undertake  the 
treatment  of  diseases  or  wounds  at  all.  The  courts  can  not 
divide  professional  persons  into  classes,  and  assert  that  one 
class  is  within  the  law  and  the  other  not,  for  the  law  applies 
to  all  who  assume  the  responsible  duty  of  treating  the  sick, 
wounded  or  injured  citizens,  as  well  those  who  expect  com- 
pensation for  their  services,  as  those  who  do  not.  The  great 
object  of  the  law  is  to  allow  none  but  skilled  and  learned 
persons  to  attempt  to  exercise  functions  and  duties  which  re- 
quire knowledge  and  skill,  and  it  is  not  material  whether  re- 
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ward  is  paid  or  promised,  or  the  services  are  rendered  with- 
out compensation  or  the  promise  of  it. 

Tlie  State  has  an  interest  in  the  life  and  health  of  all  its 
citizens,  and  the  law  under  examination  was  framed,  not  to 
bestow  favors  upon  a  particular  profession,  but  to  discharge 
one  of  the  highest  duties  of  a  State,  that  of  protecting  its 
citizens  from  injury  and  harm. 

It  has  been  for  ages  a  ruling  principle  of  jurisprudence, 
"  that  regard  for  the  public  welfare  is  the  highest  law," 
and  that  principle  is  here  of  controlling  force,  for  few 
things,  if  indeed  any,  are  more  important  than  that  the 
health,  limbs  and  lives  of  the  citizens  should  not  be  entrusted 
to  the  care  of  persons  who  lack  the  knowledge  and  skill  re- 
quisite to  enable  them  to  render  proper  medical  and  surgical 
treatment  to  the  citizens  afflicted  by  disease,  wounds  or  inju- 
ries. 

Judgment  affirmed. 

Filed  Jan.  25,  1887. 
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McGuiRE  V.  Wallace. 

lOB    »J| 

I'H  *^      Habeas  Corpus. —  Delaij  of  Trial. — AppUcaiion  for  Diacharge  from  CutHodV' 

■163  4fM  — Judgment. — Collateral  Attack. — Upon  the  hearing  of  an  application  by 

a  prisoner,  under  sections  1782  and  1784,  R.  S.  1881,  to  be  discharged 

from  custody  on  the  ground  that  liis  trial  has  been  delayed  more  than 

two  terms  without  his  consent,  if  it  appears  that  the  delay  has  been 

caused  by  any  act  of  the  applicant,  it  is  the  duty  of  the  court  to  remand 

him,  and  the  judgment   in   that  proceeding  Is  conclusive  on  haleoi 

corpus. 

From  the  Fulton  Circuit  Court. 

C,  H.  BlaoMum,  M.  L.  Esaick  and  0.  F.  Montgomery,  for 
appellant. 

G,  W.  IToIman,  J,  S,  Slick  and  C,  P,  Drummondy  for  appellee. 
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Mitchell,  J. — On  the  1st  day  of  October,  1885,  the 
grand  jury  of  Fulton  county,  by  an  indictment  duly  re- 
turhed,  presented  to  the  Fulton  Circuit  Court,  then  in  ses- 
sion, that  Patrick  McGuire  had  theretofore  on  the  5th  dav 
of  August,  1885,  wilfully,  purposely  and  with  premeditated 
malice,  feloniously  killed  and  murdered  one  Michael  Kain. 

On  the  19th  day  of  the  following  November,  the  accused 
was  taken  into  custody  by  Robert  C.  Wallace,  sheriff  of 
Fulton  county,  upon  a  warrant  duly  issued  in  that  behalf, 
and  committed  to  the  jail  of  the  county.  He  has  remained 
in  confinement  continuously  ever  since,  awaiting  trial  on  a 
charge  of  murder  in  the  first  degree. 

At  the  September  term,  1885,  that  being  the  term  at  which 
the  indictment  was  returned,  the  cause  was  continued  by 
agreement. 

At  the  succeeding  February  and  April  terms,  continuances 
were  orilered,  over  the  defendant's  objection,  upon  the  writ- 
ten application  of  the  prosecuting  attorney,  the  ground  of 
the  application  being  at  each  term  the  alleged  absence  of  one 
Mary  E.  Graul,  an  important  witness  on  the  State's  behalf. 

At  the  ensuing  September  term,  the  prisoner  made  an  ap- 
plication to  the  court  to  be  discharged,  on  the  ground  that 
he  had  been  confined  in  the  Fulton  county  jail  without  trial 
for  a  continuous  period  embracing  more  than  two  terms,  after 
his  presentment  and  arrest.  His  application  was  overruled, 
the  cause  was  continued  until  the  next  term,  and  the  defend- 
ant remanded  into  the  custody  of  the  sheriff. 

At  the  succeeding  term,  the  defendant  renewed  his  appli- 
cation to  be  discharged,  alleging  as  a  ground  therefor,  that 
two  previous  continuances  upon  the  application  of  the  State 
had  theretofore  been  granted  without  his  consent,  and  that 
he  had  theretofore  applied  to  be  discharged  at  the  preceding 
September  term,  and  that  such  application  had  been  refused, 
and  the  cause  continued  over  his  objection.  He  averred  that 
the  delay  and  continuances  had  not  been  caused  by  any  act 
of  his,  nor  by  any  person  at  his  instance  or  request,  and  that 
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at  each  previous  terra  there  had  been  sufficient  time  for  the 
trial.  This  last  application  was  denied^  and  the  prisoner  again 
remanded  to  the  custody  of  the  sheriff. 

On  the  1st  day  of  December,  1886,  the  appellant  filed  his 
petition  to  the  circuit  court  of  Fulton  county,  in  which  he 
set  forth  substantially  the  facts  above  recited,  and  added  that 
he  was  unlawfully  imprisoned  in  the  Fulton  county  jail,  and 
restrained  of  his  liberty  by  the  appellee  as  sheriff.  It  is 
again  alleged  in  this  petition  that  all  of  the  continuances  above 
recited,  except  the  first,  were  without  the  appellant's  consent, 
and  over  his  objection,  and  that  neither  of  the  continuances 
was  caused  by  any  act  of  his,  or  of  any  one  acting  for  him 
or  with  his  knowledge  or  consent,  and  that  he  had  been  denied 
a  trial  without  cause  or  fault  on  his  part,  there  having  been 
at  each  term  sufficient  time  to  have  tried  him. 

He  prayed  for  the  writ  of  habeas  corpus  against  Robert  C. 
Wallace,  sheriff  of  Fulton  county,  and  asked  to  be  discharged 
from  the  alleged  unlawful  restraint  and  imprisonment. 

The  writ  was  awarded  accordingly,  and  with  the  body  of 
the  prisoner,  the  sheriff  returned  the  facts,  in  nowise  substan- 
tially different  from  those  already  recited. 

Upon  an  inspection  of  the  record  of  the  cause  pending 
upon  the  indictment,  the  court  gave  judgment  against  the  pe- 
titioner, and  airain  remanded  him  to  the  custodv  of  the  sher- 
iff.     From  this  judgment  the  appeal  before  us  is  prosecuted. 

On  the  appellant's  behalf  it  is  contended,  that  upon  the 
record  as  stated  in  the  petition,  and  substantially  admitted  in 
the  sheriff's  return,  the  prisoner  was  illegally  restrained,  and 
that  the  order  made  at  the  November  term,  1886,  remand- 
ing him  to  the  custody  of  the  sheriff,  was  beyond  the  juris- 
diction of  the  court,  and  consequently  void. 

The  insistence  of  the  appellant  is,  that  after  two  continu- 
ances have  been  had  by  the  State,  after  the  term  at  which  an 
indictment  has  been  returned,  a  defendant,  who  has  not  con- 
sented to  such  continuances,  and  who  has  been  detained  in 
jail  without  a  trial  on  a  criminal  charge,  for  a  continuous 
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period  embracing  more  than  two  terms  after  his  arrest  and 
commitment,  may  then  make  application  to  be  discharged ; 
that,  upon  such  application,  the  court,  if  satisfied  that  there 
is  evidence  for  the  State  which  can  not  then  be  had,  that 
reasonable  effort  has  been  made  to  procure  the  same,  and  that 
there  is  just  ground  to  believe  that  such  evidence  may  be  had 
at  the  next  term,  may  continue  the  cause  until  the  next  term, 
and  that  at  such  next  term  it  is  imperatively  required  that 
the  prisoner  should  be  either  brought  to  trial  or  discharged. 

This  result  is  said  to  follow  from  a  construction,  or  bv  the 
terms,  of  sections  1782  and  1784,  of  the  code  of  criminal  pro- 
cedure, R.  S.  1881. 

Plausible  and  ingenious  as  the  argument  is  in  support  of 
this  view,  we  can  not  give  it  our  approbation. 

Section  1782  provides  the  method  by  which  the  prosecut- 
ing attorney  may  obtain  the  postponement  of  a  criminal  trial 
on  account  of  the  absence  of  any  witness  whose  name  is  en- 
dorsed on  the  indictment.  It  provides  further  that  no  de- 
fendant shall  be  detained  in  jail  without  a  trial  on  a  criminal 
charge,  for  a  continuous  period  embracing  more  than  two 
terms  after  the  term  at  which  the  indictment  was  found,  "  ex- 
cept where  a  continuance  was  had  on  his  motion,  or  the  delay 
was  caused  by  his  act,  or  where  there  was  not  sufficient  time 
to  try  him  during  said  terms." 

This  section,  as  also  the  two  sections  following  it,  was  en- 
acted in  aid  of  section  12  of  the  Bill  of  Rights,  which  pro- 
vides, among  other  things,  that  justice  shall  be  administered 
"completely,  and  without  denial;  speedily,  and  without 
delay." 

The  State  may  not,- therefore,  as  was  the  case  in  those  times 
when  the  liberty  of  the  citizen  was  subject  to  the  unbridled 
will  of  the  crown,  detain  any  person  in  prison  upon  any  pre- 
text whatever,  without  bringing  him  to  trial  as  the  statute 
prescribes.  These  beneficent  provisions  of  the  law*  were 
enacted  to  promote  justice,  and  as  a  means  for  the  vindica- 
tion of  the  innocent  and  oppressed.    They  were  not  intended 
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as  a  shield  for  the  guilty  and  lawless,  nor  are  they  to  be  so 
construed  as  to  oflTer  inducements  for  those  who  commit 
crime,  to  enter  upon  active,  aggressive  schemes  to  prevent 
the  State  from  obtaining  the  evidence  thereof. 

An  exception  was,  therefore,  wisely  engrafted  upon  section 
1782,  the  effect  of  which  is,  that  when  a  continuance  is  had 
upon  the  motion  of  the  accused,  or  when  the  delay  has  been 
•caused  by  his  own  act,  such  continuance  or  such  delay  shall 
not, be  estimated  as  one  of  the  terms  embraced  within  tho 
continuous  period  of  confinement  referred  to  in  that  sec- 
tion. In  such  a  case,  it  must  be  considered  that  the  prisoner 
has  waived  his  constitutional  and  statutory  right  to  have  a 
«peedy  trial.  Butler  v.  State,  97  Ind.  378,  and  cases  cited. 
These  exceptions  are  operative  so  long  as  the  causes  upon 
•which  they  are  predicated  continue. 

In  Commonwealth  v.  Haggerty,  4  Brews.  320,  a  case  in 
many  respects  analogous,  the  court  said :  '*  This  defendant 
has  voluntarily  delayed  his  trial.  He  has  succeeded  in  car- 
rying off  the  commonwealth's  witnesses.  Possibly  when  he 
•did  this,  he  had  no  intention  of  securing  the  present  result. 
Like  the  defendants  in  Respublica  v.  Arnold,  3  Yeates,  26.3, 
he  doubtless  supposed  that  if  he  stripped  the  commonweahh 
of  her  weapons,  the  victory  would  of  necessity  be  with  him. 
He  is  not  the  first  artificer  who  has  been  caught  in  his  own 
toils,  and  by  the  very'  means  employed  to  defeat  justice 
he  finds  himself  confounded."  Clark  v.  Commonwealth,  29 
Pa.  St.  129;  Commomoealth  v.  Sheriff,  etc.,  16  S.  &  R.  304;  1 
Bishop  Crim.  Proc,  section  951rf. 

Section  1784  evidently  contemplates  that  the  accused  is  not 
to  be  discharged,  as  a  matter  of  course,  after  the  expiration 
of  two  terms  of  continuous  confinement,  or  at  any  other  time, 
under  the  provisions  of  section  1782,  except  upon  applica- 
tion to  the  court.  After  such  confinement,  that  section  con- 
templates that  an  application  may  be  made  for  the  dischai^ 
of  the  defendant.  This  application  is  to  be  made  to  the  court 
in  which  the  indictment  is  pending.     Upon  that  application 
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it  becomes  a  question  whether  the  delay  resulted  from  any  of 
the  causes  which  are  within  the  exception  contained  in  sec- 
tion 1782.  If  the  delay  was  not  occasioned  by  any  of  the 
matters  within  the  exception,  the  court,  if  satisfied  that  there 
is  evidence  for  the  State,  which  reasonable  diligence  had  not 
<?nabled  it  to  procure,  and  that  there  is  just  ground  to  believe 
that  such  evidence  may  be  procured  by  the  next  term,  shall 
continue  the  case  and  remand  the  prisoner.  In  such  a  case, 
if  the  State  fails  to  bring  the  accused  to  trial  at  the  next 
term,  he  is  entitled  to  his  discharge.  Such  a  discharge  amounts 
to  an  acquittal  of  the  offence.  Ex  parte  McGehan^  22  Ohio 
St.  442 ;  Erwin  v.  StatCy  29  Ohio  St.  186  ;  Johnson  v.  StcdCy 
42  Ohio  St.  207. 

If,  however,  upon  such  application,  whenever  made,  the 
court  should  be  satisfied  that  the  delay  was  the  result  of  one 
of  the  causes  within  the  exception,  it  would  be  the  duty  of 
the  court  to  continue  the  cause  until  the  next  term,  and  re- 
mand the  prisoner  unconditionally  to  await  his  trial.  As  long 
and  as  often  as  the  State  is  able  to  make  it  appear  that  the 
occasion  of  the  delay  is  one  of  the  excepted  causes,  the  appli- 
cation must  fail. 

The  appellant's  first  application  having  resulted  in  a  con- 
tinuance until  the  next  ensuing  term,  it  is  now  said  the  only 
order  or  judgment  which  the  court  had  jurisdiction  to  make 
upon  the  second  application,  was  an  order  discharging  the 
prisoner.  As  we  have  seen,  this  is  a  misapprehension  of  the 
statute. 

The  application  involved  an  inquiry  concerning  questions 
of  fact  in  respect  to  the  cause  of  the  delay  in  bringing  on 
the  trial.  Both  the  State  and  the  accused  were  entitled  to  be 
heard  upon  this  investigation.  The  presumptions  were  in 
favor  of  tlfe  accused.  We  must  presume  that  the  court  heard 
the  evidence  on  both  sides,  and  that  its  order  and  judgment 
was  in  consonance  with  the  law  and  the  facts.  The  presump- 
tions are  all  in  favor  of  the  order  of  the  court  below.  Its 
Vol..  109.— 19 
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judgment,  until  it  is  reversed  or  superseded  by  another  order^ 
upon  a  subsequent  application,  is  a  valid  judgment,  and  good 
authority  for  the  retention  of  the  prisoner  in  custody.  Ex 
parte  McGehan,  supra;  Johnson  v.  States  supra. 

Whether  or  not  an  appeal. may  be  taken  from  an  order, 
such  as  that  made,  we  need  not  now  inquire.  It  is  enough 
to  say  that  both  the  petition  and  the  return  before  us  show 
that  the  appellant  is  in  custody  in  pursuance  of  the  order  of 
a  court  of  competent  jurisdiction,  such  order  being  final  so 
long  as  it  is  permitted  to  stand.  When  this  point  in  the  in- 
vestigation is  reached,  all  further  inquiry  is  at  an  end.  The 
prohibition  contained  in  section  1119,  R.  S.  1881,  forbidding 
an  inquiry  into  the  legality  of  any  judgment  oi-  process,  does 
not  take  from  the  court  having  jurisdiction  of  the  writ,  the 
power  of  determining  whether  the  judgment  or  process  ema- 
nated from  a  court  of  competent  jurisdiction,  and  whether  the 
court  had  the  power  to  give  the  judgment  or  issue  the  process 
iij  question.  When,  however,  the  jurisdiction  depends  upon 
certain  facts,  and  the  court  has  passed  upon  those  facts,  its 
determination  is  conclusive  until  reversed.  People  v.  Liscomb, 
60  N.  Y.  559  (19  Am.  R.  211). 

The  restraint  which  results  from  the  final  order  of  a  court 
of  competent  jurisdiction,  can  not  be  adjudged  unlawful  upon 
a  collateral  inquiry  such  as  this.  Smith  v.  HesSy  91  Ind.  424; 
Ilolderman  v.  Thompson,  105  Ind.  112  ;  Willis  v.  BayleSj  105 
Ind.  363;  Wright  w.  State,!  Ind.  324;  Wentworth  w .  Alex- 
ander, ^^  Ind.  39. 

The  learned  counsel  for  the  appellant  concede  that  unless 
the  judgment  of  the  Fulton  Circuit  Court  was  void,  we  have 
no  revisory  or  corrective  jurisdiction,  in  a  proceeding  such  as 
this.     That  it  was  not  void  has  already  been  determined. 

The  judgment  is  affirmed,  w-ith  costs. 

Filed  Jan.  25,  1887. 
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Deed. — Aehiowledffment. — A  deed  is  good  between  the  parties  without  a 
certificate  of  acknowledgment. 

Same. —  Quilclaim. — Notice  of  Piior  Sale. —  Unrecorded  Deed.  —  One  who 
receives  a  quitclaim  deed,  with  notice  that  the  land  has  been  sold,  takes 
no  title  as  against  a  prior  unrecorded  deed  held  by  a  good  faith  pur- 
chaser. 

Same. — Construction, — Law  of  Place, — The  law  of  the  place  where  real 
property  is  situated  governs  the  construction  and  effect  of  a  deed  con- 
veying it. 

Evidence. — Pat^. — Statutory  Power  to  Convey. — To  authorize  the  admis- 
sion in  evidence  of  a  patent  issued  by  another  State,  ostensibly  in  pur- 
suance of  a  statute  authorizing  a  county  to  convey  lands  to  the  State, 
it  must  be  shown  that  the  lands  described  in  the  patent  were  within  the 
provisions  of  the  statute. 

Same. — Tax  Deed. — Law  of  Wisconsin. — A  tax  deed  under  the  laws  of  Wis- 
consin, being  regular  on  its  face,  is  presumptive  evidence  of  the  regu- 
larity of  prior  proceedings,  and  is  prima  facie  proof  of  title  in  the 
grantee. 

From  the  Kosciusko  Circuit  Court. 

C.  Glemans,  for  appellant. 

W.  S.  Marshally  H,  S,  Biggs  and  /.  TF.  Cooky  for  appellee. 

Elliott,  C.  J. — The  appellee^s  intestate,  during  life, 
executed  to  the  appellant  a  warranty  deed  for  land  in  the 
State  of  Wisconsin,  and  the  action  is  based  upon  that  deed. 
The  deed  as  it  appears  in  the  record  is  perfect,  except  that 
no  certificate  of  acknowledgment  is  annexed. 

The  failure  of  the  officer  to  annex  the  certificate  of  ac- 
knowledgment did  not  vitiate  the  instrument,  for  a  deed  is 
good  between  the  parties,  although  not  entitled  to  record, 
without  an  acknowledgment  before  an  officer  of  its  execu- 
tion. Bever  v.  Norths  107  Ind.  544.  A  prima  facie  case  is 
made  by  the  plaintifl^,  in  such  an  action  as  this,  when  the 
deed  is  introduced,  and  evidence  is  given  showing  that  the 
grantor  had  no  title  to  the  land  which  he  assumed  to  convey. 

The  contention  of  the  appellee's  counsel  is,  that  although  it 
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should  be  conceded  that  some  errors  occurred  on  the  trial,  still, 
there  can  be  no  reversal,  because  these  errors  did  not  affect  the 
merits  of  the  case.     The  ground  upon  which  this  argument  is 
placed  is,  as  we  understand  counsel,  that  the  party  in  posses- 
sion of  the  land  and  claiming  to  own  it  has  no  title,  because  he 
knew  before  his  purchase  that  his  grantor  had  no  title,  and 
with  this  knowledge  accepted  a  quitclaim  deed.    The  evidence 
upon  this  point  i.«,  that  a  man  named  Ringle  wrote  the  ap- 
pellee's intestate,  Daniel  Shoup,  enquiring  about  the  land, 
and  in  answer  Shoup  wrote  him  that  he  had  sold  all  his  land 
in  Wisconsin.     In  answer  to  Shoup's  letter  Ringle  wrote,  in 
substance,  as  follows :  ^*  There  is  no  deed  on  record  from  vou 
conveying  the  land,  you  can  have  no  trouble  in  giving  a 
quitclaim  deed  of  the  land.     I  want  the  receipt  for  the  tax 
of  1859.     A  quitclaim  deed  wUl  do  me  no  good  unless  I  also 
have  this  receipt.     There  is  no  deed  from  you  conveying  the 
land  on  record,  and  I  was  of  the  opinion  that  the  title  was 
in  you.     I  will,  however,  accept  your  title  for  what  it  is 
worth."     We  have  no  doubt  that  the  counsel  is  right  in  as- 
suming that  Ringle  bought  the  land  with  notice  that  Shoup 
had  previously  sold  it,  and  that  if  Ringle's  title  depended 
solely  on  the  conveyance  received  from  Shoup,  he  would 
have  no  title  as  against  the  appellee.     A  notice  to  one  who 
receives  a  quitclaim,  that  the  land  has  been  sold,  is  sufficient 
to  deprive  him  of  title  as  against  a  prior  unrecorded  deed 
held  by  a  purchaser  in  good  faith.     But,  while  we  thus  far 
agree  with  appellee's  counsel,  we  can  not  yield  to  the  con- 
clusion deduced,  for  that  conclusion  rests  wholly  upon  the 
assumption  that  the  only  title  asserted  by  Ringle  rests  on 
Shoup's  quitclaim  deed,  and  this  assumption  is  unauthorized. 
We  are,  therefore,  required  to  go  further  into  the  case. 

The  appellant  gave  in  evidence  an  act  of  the  Legislature 
of  Wisconsin,  passed  in  1867,  authorizing  the  county  of 
Marathon,  in  which  the  land  was  situated  that  Shoup  assumed 
to  convey,  to  transfer  land  to  the  State  in  payment  of  the 
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county^s  indebtedness.  The  introduction  of  this  act  was  fol- 
lowed by  the  introduction  of  other  statutory  provisions  in 
the  laws  of  Wisconsin,  and  by  an  offer  to  introduce  a  certifi- 
cate, or  patent,  issued  under  that  law  to  Gustave  Mueller  on 
the  27th  day  of  June,  1873.  We  incline  to  the  opinion 
that  the  patent  would  have  been  admissible  had  the  appel- 
lant proved  that  the  land  was  owned  by  the  county  of  Mara- 
thon, and  was  within  the  provisions  of  the  statute,  but  we  do 
not  find  any  proof  of  these  facts  in  the  record ;  on  the  con- 
trary, we  find  that  the  appellant  himself  introduced  a  deed 
from  William  C.  Graves  to  Shoup,  executed  on  the  16th  day 
of  April,  1858.  The  trial  court  could  not,  in  the  face  of 
this  deed,  assume  that  the  particular  parcel  of  land  was  one 
which  the  county  of  Marathon  had  a  right  to  convey  under 
the  provisions  of  the  statute  of  Wisconsin.  In  order  to 
prove  a  covenant  broken,  it  is  not  enough  to  prove  that  a 
conveyance  was  ostensibly  made  under  the  provisions  of  a 
statute;  it  must  also  be  proved  that  the  parcel  of  land  was 
embraced  within  the  provisions  of  the  law.  It  is  important 
to  bear  in  mind  that  the  deed  from  Graves  to  Shoup  was  ex- 
ecuted in  1858,  fifteen  years  prior  to  the  date  of  the  certifi- 
cate, or  patent,  issued  to  Mueller,  and  that  the  certificate  was 
not  issued  until  five  years  after  Shoup  executed  the  deed  to 
the  appellant.  In  view  of  these  facts,  it  would  have  been 
unreasonable  to  presume  that  the  land  in  question  was  within 
the  statutes  of  Wisconsin. 

It  is  said  by  the  appellee's  counsel,  that  the  tax  deeds  of- 
fered in  evidence  by  the  appellant  were  properly  excluded, 
for  the  reason  that  the  statute  of  W^isconsin  requires  that  tax 
deeds  shall  be  executed  by  the  county  clerk,  and  those  offered 
in  evidence  purport  to  have  been  executed  by  the  clerk  of 
the  board  of  supervisors.  We  have  examined  the  decisions 
of  the  Supreme  Court  of  Wisconsin,  and  find  that  they  rule 
this  point  against  the  appellee.  The  tax  deed  is  not,  under 
the  laws  of  that  State,  vitiated  by  the  fact  that  the  clerk  do- 
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scribes  himself  as  clerk  of  the  board  of  supervisors  of  the 
county.     Scheiber  v.  KaehleVy  48  Wis.  291. 

The  statute  of  Wisconsin,  read  in  evidence,  in  one  section 
provides  that  a  tax  deed  "duly  witnessed  and  acknowledged 
sliall  be  presumptive  evidence  of  the  regularity  of  all  the  pro- 
ceedings, from  the  valuation  of  the  land  by  the  assessor  up 
to  and  including  the  execution  of  the  deed."  And  in  another 
section  it  provides  that  "  the  production  of  the  deed,  a  copy  of 
which  is  set  forth  in  the  complaint  .substantially  in  the  form 
prescribed  by  law,  or  a  certified  copy  of  the  record  thereof, 
shall  be  presumptive  evidence  of  an  absolute  title  in  fee  sim- 
ple in  the  grantee  therein  named."  Wis.  R.  S.  1878,  sec- 
tions 1176,  1203. 

In  commenting  upon  this  statute,  it  was  said  by  the  court, 
in  Marshall  v.  Benson,  48  Wis.  558  :  "  It  is  claimed  that  the 
tax  deed  is  void  upon  its  face  because  it  does  not  show  the 
year  in  which  the  taxes  were  assessed,  for  the  non-payment 
of  which  the  lot  in  controversy  was  sold  and  conveyed.  It 
is  a  complete  answer  to  that  objection,  to  state  that  the  deed 
is  in  the  form  then  and  now  prescribed  by  statute.  *  * 
The  tax  deed,  being  regular  on  its  face,  and  having  been 
duly  witnessed  and  acknowledged,  is  presumptive  evidence 
of  the  regularity  of  all  prior  proceedings  in  respect  to  the 
taxation  and  sale  of  the  lot.  R.  S.,  377,  section  1176.  Its 
production,  therefore,  was  prima  facie  proof  of  title  in  the 
grantee  therein  named." 

The  law  of  the  phice  where  rea)  property  is  situated  governs 
the  construction  and  effect  of  a  deed  convevins:  it.  BetheU  v. 
Bcthell,  92  Ind.  318.  The  validity  and  effect  of  the  tax  deeds 
offered  in  evidence  are,  therefore,  to  be  determined  by  the 
law  of  Wisconsin. 

The  question  before  us  is,  not  what  must  appear  to  consti- 
tute a  valid  tax  title  where  the  deed  is  impeached,  but  what 
is  the  prima  facie  effect  of  the  deed,  so  that  the  cases  of ////- 
fjers  V.  Quinney,  51  Wis.  62,  and  Smith  v.  Todd,  55  W^is.  459, 
iire  not  in  point. 
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The  trial  court  erred  in  refusing  to  admit  the  tax  deeds  in 
<*vidence. 

Judgment  reversed. 

Filed  Jan.  26,  1887. 
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Company  v.  Quick. 

Railroad. —  Liabilih/  for  Animah  Killed.  —  Fence.  —  Station  Orounds  and 
Sidings. — A  railroad  company  is  not  required  to  fence  its  track  at  sta- 
tions and  sidings  where  freight  or  passengers  are  received  or  discharged, 
and  are  not  liable  to  pay  for  animals  which  enter  upon  the  track  at 
such  places  and  are  killed,  without  negligence  on  the  part  of  the  com- 
pany. 

Same. — The  material  question  in  such  cases  is  the  condition  of  the  road 
at  the  place  where  the  animals  enter  upon  the  track,  and  not  at  the 
place  where  they  are  killed. 

Practice. — ShoH-Hand  Reporter. — Long-Hand  Report  of  Evidence. — Exhibits. 
— Original  Papern,  When  Part  of  Record. — Bill  of  Exceptimis.  —  Supreme 
Court. — Original  papers  read  in  evidence,  and  accompanying  and  iden- 
tified by  the  long-hand  report  of  the  evidence  taken  down  in  short-hand 
by  the  official  reporter,  will  be  treated  in  the  Supreme  Court  as  con- 
stituting a  part  of  such  report,  and  as  properly  in  the  record  when 
embraced  in  a  bill  of  exceptions. 

Trial. — Erroneous  Theoi-y.— Supreme  Court.—- Reversal  of  Judgment. — The  trial 
of  a  cause  upon  an  erroneous  theory  is  a  mis-trial,  authorizing  a  reversal 
of  the  judgr.ient,  except  where  a  just  conclusion  has  been  reached  upon 
the  merits. 

From  tlie  Clinton  Circuit  Court. 

C  W,  Fairbanks  and  W.  R.  Moore,  for  appellant. 

(t.  TF.  Paul,  J.  E.  Humphries  and  TF.  M.  Reeves,  for  appellee. 

NiBLACK,  J. — This  action  was  commenced  in  the  Mont- 
gomery Circuit  Court,  and  by  a  change  of  venue  taken  to 
the  Clinton  Circuit  Court,  where  it  was  tried. 
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The  complaint  charged,  that  the  Indiana,  Bloomington  and 
Western  Railway  Company,  on  the  21st  day  of  July,  1883, 
operated  a  line  of  railway  between  Indianapolis,  in  this  State, 
and  the  city  of  Bloomington,  in  the  Stateof  Illinois,  running 
through  the  county  of  Montgomery  in  the  first  named  State ; 
that  on  that  day,  and  in  said  county  of  Montgomery,  the  rail- 
way company  ran  its  locomotive  and  tmin  of  cars  upon  five 
horses  belonging  to  the  plaintiff  Quick,  and  killed  said  horses, 
which  were  of  the  aggregate  value  of  one  thousand  dollars; 
that  at  the  place  at  which  the  horses  entered  upon  said  rail- 
way line,  it  was  not  fenced. 

The  railway  company  answered  in  three  paragraphs : 

First.    In  denial. 

Second,  That  the  horses  mentioned  in  the  complaint  en- 
tered upon  the  railway  track,  and  were  killed,  at  a  point 
where  said  track  could  not  be  fenced  without  injury  and  great 
inconvenience  to  the  public,  that  is  to  say,  at  a  point  where 
said  track  crosses  a  highway,  and  where  the  fencing  of  such 
track  would  unlawfully  obstruct  said  highway. 

TIiircL  That  said  horses  entered  upon  the  railway  track  at 
a  point  where  the  same  could  not  be  lawfully  fenced  in,  that 
is  to  say,  at  the  railway  company^s  depot  and  station  grounds 
at  Wesley  station  in  said  county  of  Montgomery,  said  depot 
and  station  grounds  being  used  to  receive  and  discharge  freight 
and  passengers ;  that  a  fence  at  said  point  would  greatly  injure 
and  embarra&s  the  railway  company  and  the  travelling  and 
shipping  public,  in  the  transaction  of  railway  business  at  said 
station. 

Issue,  trial  by  a  jury,  verdict  in  favor  of  Quick,  a  new  trial 
refused,  and  judgment  on  the  verdict. 

It  was  shown  at  the  trial  that  Wesley  station  is  a  flag  sta- 
tion upon  the  railway  in  question,  on  the  west  side  of  a  pub- 
lic highway  running  from  north  to  south  through  Montgomery 
county  ;  that  the  passenger  depot  consists  of  a  small  build- 
ing and  a  platform  over  sixty  feet  long,  situate  on  the  south 
side  of  the  main  track,  and  immediately  west  of  the  high- 
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way;  that  at  a  point  near  six  hundred  feet  west  of  the  high- 
way a  switch  diverges  from  the  south  side  of  the  main  track, 
and  runs  up  to  within  a  short  distance  of  the  highway,  at  a 
point  south  of  the  depot,  and  about  sixty-four  feet  distant 
from  the  main  track ;  that  there  are  cattle-pens  contiguous  to 
the  switch,  used  for  shipping  cattle  and  other  animals ;  that 
the  open  area  between  the  switch  and  the  main  track  in  the 
vicinity  of  the  depot  is  used  in  the  ^reception  and  discharge 
of  freight,  and  in  connection  with  the  general  business  of 
the  railway  company  at  that  place ;  that  there  is  a  fence  on 
the  north  side  of  the  main  track,  extending  up  to  the  high- 
way ;  that  there  is  also  a  fence  on  the  south  side  of  the  switch, 
commencing  at  the  highway  and  thence  running  west  to  and 
alongside  of  the  main  track,  but  that  there  is  no  fence  on  the 
west  side  of  the  highway  to  prevent  animals  from  entering 
either  upon  the  switch  or  main  track,  or  into  the  open  area 
between  the  two  side  fences ;  that  there  is  a  cattle-pit  and 
cross-fences  a  short  distance  west  of  the  terminus  of  the 
switch,  and  a  trestle-bridge  of  considerable  length  several 
hundred  feet  further  west;  that,  on  the  21st  day  of  July,. 
1883,  Quick,  who  lived  about  one  mile  and  a  quarter  north 
of  Wesley  station,  was  the  owner  of  five  valuable  horses,, 
which  he  had  on  pasture,  in  a  lot  near  his  house ;  that  in  the 
early  part  of  that  night  a  storm  swept  over  the  farm  on  which 
Quick  resided,  and  blew  down  a  part  of  the  fence  around  the 
lot  in  which  the  horses  were  inclosed;  that  the  horses  there- 
upon passed  out  of  the  lot  through  the  break  in  the  fence 
thus  made,  and  went  out  upon  the  highway,  to  which  refer- 
ence has  been  made,  in  the  direction  of  Wesley  station ;  that 
on  reaching  the  railway  the  horses  turned  west,  and  went 
some  distance  down  the- open  space  between  the  main  track 
and  the  north  line  of  fence  running  parallel  with  it;  that 
soon  after  a  freight  train  approached  Wesley  station  from  the 
east ;  that  after  the  train  passed  the  station  the  horses  ran 
on  to  the  track  in  front  of  it,  and  one  of  them,  falling  into 
the  cattle-pit,  was  run  upon  and  killed ;  that  the  remaining^ 
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four  horses  leaped  over  the  cattle-pit  and  continued  on  the 
track  until  they  ran  into  the  trestle-bridge,  where  they  were 
also  run  upon  and  killed. 

There  was  some  conflict  in  the  evidence  as  to  the  condition 
of  the  cattle-pit  at  the  time  one  of  the  horses  fell  into  it  as 
stated,  and  as  to  some  other  kindred  aiFairs,  but  as  there  was 
no  question  of  negligence  involved  in  the  issues,  which  the 
jury  were  empanelled  to  try,  such  conflicting  evidence  had 
no  reference  to  any  material  matter  now  before  us. 

The  controlling  question  at  the  trial  was,  had  the  railway 
company  wrongfully  failed  to  fence  in  its  track  at  the  point 
at  which  the  horses  entered  upon  its  right  of  way  ? 

Wood,  in  his  work  on  Railway  Law,  at  page  1555,  states 
the  general  rule  to  be  that  railway  companies  are  not  re- 
quired to  fence  their  depot  grounds,  as  such  a  fence  would 
be  a  great  inconvenience  to  the  companies  as  well  as  to  the 
public,  and  that  where  cattle  or  other  domestic  animals,  stray- 
ing upon  the  highway,  enter  upon  the  track  of  a  railway 
company  over  such  grounds,  or  at  any  other  point  where  the 
company  is  not  obliged  to  erect  a  fence,  such  company  can 
only  be  held  liable  for  injuries  wilfully  inflicted.  See,  also, 
pages  1543  and  1564. 

In  this  State  it  has  been  held  that  railway  companies  are 
qot  required  to  fence  their  tracks  at  stations  and  sidings 
where  freight  or  passengers  are  received  or  discharged,  and 
are  not  liable  to  pay  for  cattle,  or  other  animals,  which  may 
wander  upon  the  track  at  such  places  and  be  killed,  without 
negligence  on  the  part  of  such  companies.  This  holding  has 
been,  and  still  is,  upon  the  theory  that  when  a  railway  track 
is  as  securely  fenced  as  the  nature  of  its  business  and  public 
convenience  will  permit,  it  is  "securely  fenced  in ''  within  the 
meaning  of  section  4031,  R.  S.  1881,  and  is  either  expressly, 
or  in  principle,  sustained  by  a  long  line  of  decided  cases. 
IndianapoliSf  etc.,  R.  R,  Co,  v.  Oestel,  20  Ind.  231 ;  Jeffer- 
^sonville,  etc,  R.  R.  Co.  v.  Beatty,  36  Ind.  15;  Indianapolu, 
^te.,  R.  R.  Co.  V.  C/ir?Vy,  43  Ind.  143;  Pittsburgh,  etc.,  R. 
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n^'.  Co,  V.  Bowyer,  45  Ind.  496 ;  Ohio,  etc,  R,  W,  Co.  v.  Row- 
land, 50  Ind.  349 ;  Indianapolis,  etc.,  R.  W.  Oh.  v.  Crandall, 
68  Ind.  365;  Cincinnati,  etc.,  R.  R.  Co.  v.  Wood,  82  Ind. 
593;  Fort  Waijne,  etc.,  R.  R.  Go.  v.  Herbold,  99  Ind.  91. 

The  doctrine,  which  the  foregoing  cases  are  cited  as  sus- 
taining, is  applicable  to  the  essential  facts  of  this  case,  and, 
consequently,  a  new  trial  ought  to  have  been  allowed  for 
want  of  sufficient  evidence  to  support  the  verdict. 

The  evidence  given  in  this  cause  was  taken  down  by  a 
short-hand  reporter,  and  a  long-hand  and  duly  certified  re- 
port of  the  evidence  so  given  was  made  by  the  reporter  and 
filed  with  the  clerk  of  the  court  below.  A  map  of  Wes- 
ley station  and  its  immediate  vicinity  and  some  other  papers 
in  writing,  which  were  put  in  evidence,  were  attached  to  this 
long-hand  report,  and  are  referred  to  and  identified  by  it  as 
exhibits  which  constitute  a  part  of  the  evidence.  This  orig- 
inal long-hand  report  of  the  evidence,  with  the  exhibits 
attached,  has  been  embraced  in,  and  certified  to  us  as  a  part 
of,  the  bill  of  exceptions. 

The  point  is  made  that  the  bill  of  exceptions  shows  upon 
its  face  that  it  does  not  contain  all  the  evidence  given  in  the 
cause,  because  the  accompanying  exhibits  are  not  copied  into 
the  long-hand  report  of  the  evidence,  and  because  original 
papers  can  not  be  certified  to  us  as  a  part  of  the  transcript 
of  the  proceedings  below. 

It  is  true,  that,  under  our  former  practice,  and  as  a  general 
rule  now,  a  paper  read  in  evidence  must  be  copied  into  the 
transcript  of  the  bill  of  exceptions  at  some  appropriate  place. 
It  is  also  true,  that,  as  a  general  rule,  an  original  paper  can 
not  be  certified  or  transmitted  as  a  part  of  the  transcript  of 
the  proceedings  from  which  an  appeal  is  prosecuted  to  this 
court.  But  the  long-hand  report  of  the  evidence  before  us 
is  not,  and  does  not  purport  to  be,  a  transcript  of  the  evi- 
dence introduced  at  the  trial.  It  is,  under  section  4010,  R. 
S.  1881,  an  original  manuscript  or  document  incorporated  in 
the  bill  of  exceptions.     It  follows  that  oriirinal  papers  read 
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in  evidence,  and  accompanying  and  properly  identified  by 
such  long-hand  report,  may  be  treated  in  this  court  as  em- 
braced within,  and  constituting  a  part  of  it.  The  exhibits 
in  question  are,  consequently,  before  us  as  a  part  of  the  evi- 
dence, and  hence  we  have  no  reason  for  concluding  that  the 
bill  of  exceptions  does  not  contain  all  the  evidence  given  in 
the  cause.  Marshall  v.  State,  ex  rel.,  107  Ind.  173;  Wagoner 
v.  Wilson,  108  Ind.  210. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial. 

Filed  Jan.  11,  1887. 

On  -Petition  for  a  Rehearing. 

NiBLACK,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  and  in  a  brief  accompanying  it,  bitter  complaint  is 
made  that  we  did  not  at  the  former  hearing  consider  the  cause 
upon  the  theory  upon  which  it  was  tried  in  the  court  below, 
accompanied  with  an  intimation  that  we  certainly  did  not 
read  the  evidence  given  at  the  trial  with  as  much  care  as  it 
was  our  duty  to  have  done  in  justice  to  the  appellee. 

We,  nevertheless,  did  read  the  evidence  very  carefully,  and, 
although  we  did  not  deem  it  then  necessary  to  say  so,  we 
came  to  the  conclusion  that  the  case  had  been  tried  upon  an 
utterly  erroneous  theory,  and  that  the  judgment  might  have 
been  rightfully  reversed  for  that  reason  alone. 

The  averment  of  tlie  complaint  was,  as  has  been  already 
stated,  that  the  horses  entered  upon  the  railway  track  at  a 
point  at  which  it  was  not  securely  fenced,  and  the  evidence 
showed  beyond  all  controversy  that  they  entered  the  track, 
or,  which  was,  in  legal  contemplation,  the  same  thing,  into 
an  open  area  adjoining  the  track,  at  Wesley  station,  near,  if 
not  quite,  a  half  a  mile  east  of  where  four  of  the  horses  were 
killed,  and  a  very  material  distance  east  of  the  place  at  which 
the  other  horse  ran  into  the  cattle-pit  and  was  also  killed. 

The  real  condition  of  the  track  with  reference  to  fencing, 
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at  Wesley  station,  became,  therefore,  under  the  issues  and  the 
evidence,  the  controlling  question  at  the  trial. 

In  cases  like  this,  it  is  the  condition  of  the  road  at  the 
place  at  which  the  animals  entered  upon  the  track,  and  not 
where  they  were  killed,  which  becomes  the  material  ques. 
tion  for  decision.  Toledo,  etc,  i2.  W.  Co.  v.  SteveiiSy  63  Ind. 
337  ;  Wabash,  etc.,  R.  W.  Co.  v.  Forshee,  77  Ind.  158  ;  Lovr- 
uviUe,  etc.,  R.  W.  Co.  v.  Porter,  97  Ind.  267 ;  Louisville,  etc., 
R.  W.  Co.  V.  Thomas,  106  Ind.  10. 

It  is  true  that  much  of  the  evidence  introduced  at  the  trial 
had  reference  to  the  condition  of  the  cattle-pit  into  which  one 
of  the  horses  fell,  and  over  which  the  others  leaped,  and  coun- 
sel, during  the  progress  of  the  trial,  seemed  to  regard  that  as 
the  pivotal  question  in  the  cause,  but,  for  the  reasons  given, 
it  was  a  merely  incidental  and  immaterial  question. 

After  the  horses  got  upon  the  track  in  front  of  the  loco- 
motive, they  would  probably  have  been  in  less  danger  if  there 
had  been  no  cattle-pit,  over  which  they  were  compelled  to  pass. 
The  more  impassable  the  cattle-pit  may  have  been,  the  greater 
obstruction  it  would  have  been  to  the  horses  in  their  effort  to 
escape  from  the  train.  However  securely  constructed  the 
cattle-pit  in  question  may  have  been,  and  however  well  kept 
in  repair,  it  would  have  afforded  the  railway  company  no  de- 
fence if  its  road  ought  to  have  been  fenced  where  the  horses 
entered  upon  it,  that  i§,  at  Wesley  station. 

If  counsel  choose,  and  are  permitted  by  the  msi  prius 
court,  to  try  a  cause  upon  a  theory  outside  of  any  issue  formed 
by  the  pleadings,  it  does  not  follow  that  the  cause  must  be 
reviewed  in  this  court  upon  the  same  theory ;  on  the  contrary, 
such  a  trial  is  mis-trial,  and  can  not  be  sustained  bv  this 
court,  except,  perhaps,  in  a  case  in  which  a  palpably  just  con- 
clusion has  been  reached  upon  the  real  merits  of  the  cause. 

The  petition  for  a  reliearing  is  overruled. 

Filed  Jan.  26,  1887. 


302 


SUPREME  COURT  OF  INDIANA, 


Latta  et  al.  v.  Miller,  Administrator. 


100  9» 
188   110 


lUO    902 
•160  805 


109    SDH 
.102    415 


100 
160 
170 


302. 

182 

354| 


No.  12,141. 

Latta  et  al.  v.  Miller,  Administrator. 

Pleading. — Complainl. — Anticipated  Defence. — Promissory  Note. — Release  of 
Maker  Endorsed  Thereon. — Where  a  complaint  counts  upon  a  promissory 
note,  and  the  anticipated  defence  lo  the  note  is  a  written  release  of  the 
maker  so  endoi-sed  on  the  note  as  to  become  in  some  sense  a  part  of  the 
cituse  of  action,  the  plaintiff  may  state  in  the  complaint  the  anticipated 
defence  and  the  facts  intended  to  show  that  it  is  invalid ;  but  if  the 
facts  stated  in  avoidance  of  the  defence  are  not  sufficient  for  that  pur- 
pose, the  complaint  is  bad  on  demurrer. 

Administrator. — Power  to  Beiease  Maker  of  Promissory  Note. — Under  the 
law  of  this  State  an  administrator  has  power,  in  good  faith  and  upon  a 
suQlcient  consideration,  to  release  one  of  the  makers  of  a  promissory 
note,  executed  to  him  in  his  fiduciary  capacity,  from  liability  for  the 
balance  of  the  note  remaining  unpaid. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  aud  F.  E.  Baker ^  for  appellants. 
R.  M.  JoIiJison,  E.  G,  Herr,  H,  D.  Wilson  and  IF.  J,  Davis, 
for  appellee. 

HowK,  J. — In  this  case,  the  appellee  Miller,  administrator 
of  the  estate  of  Jacob  Beckner,  deceased,  sued  the  appellants, 
Latta  and  Sparklin,  in  a  complaint  of  four  paragraphs,  upon 
a  promissory  note,  of  which  the  following  is  a  copy : 

''$190.    "  Goshen,  Ind.,  April  27th,  1881. 

"  Fourteen  months  after  date,  we  promise  to  pay  to  the 
order  of  William  C.  Miller,  guardian  of  J.  Beckner,  seven 
hundred  and  ninety  dollars,  at  our  office,  for  value  received, 
without  any  relief  whatever  from  valuation  or  appraisement 
laws,  with  seven  per  cent,  interest  from  date  until  paid,  and 
attorneys'  fees.  (Signed)     Latta  &  Sparklin.'* 

The  appellants  severed  in  their  defence,  and  each  answered 
separately  in  four  special  paragraphs;  to  each  of  which  par- 
agraphs the  appellee's  demurrer,  for  the  alleged  want  of  fects, 
was  sustained  by  the  court.  The  appellants  severally  de- 
clined to  amend  or  plead  further,  and  judgment  was  rendered 
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against  them^  in  appellee's  favor,  for  the  amount  found  due 
on  their  note,  and  the  costs  of  suit. 

In  this  court,  the  appellants  have  separately  asvsigned  errors, 
which  call  in  question  the  decisions  of  the  circuit  court,  (1) 
in  overruling  their  separate  demurrers  to  each  paragraph,  ex- 
cept the  third,  of  appellee's  complaint,  and  (2)  in  sustain- 
ing appellee's  demurrers  to  each  paragraph  of  their  separate 
answers. 

The  cause  was  submitted  in  this  court  by  agreement,  on 
the  3d  day  of  February,  1885.  It  does  not  appear  that  any 
brief  or  argument  has  ever  been  filed  here  by  or  on  behalf 
of  the  appellant,  Sparkliu;  and,  therefore,  this  appeal  must 
be  dismissed  as  to  him,  at  his  costs,  under  rule  14  of  the  rules 
of  this  court,  for  the  want  of  such  brief.  This  leaves  for  our 
consideration  and  decision  such  questions  only  as  are  pre- 
sented by  the  errors  assigned  by  the  appellant,  Latta;  and 
these  are  the  only  questions  discussed  by  counsel,  in  their 
briefs  of  this  caMse. 

On  behalf  of  appellant,  Latta,  it  is  first  insisted  that  the 
court  below  erred  in  overruling  his  demurrer  to  the  first  par- 
agraph of  appellee's  complaint.  In  this  first  paragraj>h,  the 
appellee  alleged  that,  on  the  27th  day  of  Ai>ril,  1881,  he  was 
the  legal  guardian  of  the  person  and  estate  of  one  Jacob 
Beckner,  then  an  inhabitant  of  Elkhart  county,  and  a  person 
of  unsound  mind;  that,  on  the  day  last  named,  the  appel- 
lants were  partners  in  business  under  the  firm  name  of  Latta 
&  Sparklin;  that,  on  said  day,  at  the  instance  and  request  of 
the  appellants,  the  appellee,  as  such  guardian,  loaned  them, 
of  the  money  and  property  of  said  Jacob  Beekner,  under 
guardianship  as  aforesaid,  the  sum  of  §790,  and  the  appel- 
lants, on  the  same  day,  received  such  money  as  partners  and 
used  the  same  in  their  partnership  business,  and  evidenced 
such  loan  by  their  promissory  note,  setting  out  the  same  note 
whereof  a  copy  is  heretofore  given  in  this  opinion ;  that  at 
the  time  such  money  was  so  loaned  to  appellants,  they  well 
knew  that  the  money  was  trust  funds  belonging  to  the  estate 
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•of  said  Jacob  Beckner ;  that,  after  the  execution  of  such 
note,  to  wit,  on  the  14th  day  of  October,  1881,  said  Jacob 
Beckner  died  at  Elkhart  county,  and  afterwards,  on  October 
20th,  1881,  the  appellee  was  appointed  and  qualified,  and 
w*as  then  acting,  as  administrator  of  such  decedent's  estate; 
that  afterwards,  and  after  the  2d  day  of  April,  1882,  the  ap- 
pellants, Latta  and  Sparklin,  dissolved  their  copartnership, 
without  having  paid  or  arranged  for  the  payment  of  their 
aforesaid  note;  that,  on  April  2d,  1882,  the  appellant  Latta, 
then  and  there  well  knowing  that  appellee  was  the  adminis- 
trator of  such  decedent's  estate,  and  that  the  debt  evidenced 
by  such  note  was  of  the  trust  moneys  of  such  estate,  and  not 
otherwise,  proposed  to  appellee  that  he  would  then  pay  on 
such  note  an  amount  equal  to  the  one-half  of  the  principal 
and  of  the  accrued  interest  thereof,  and  then  and  there  asked 
appellee  to  receive  the  same;  that  appellee  accepted  such 
proposition  and  received  such  money,  without  any  considera- 
tion whatever  therefor  and  solely  to  accommodate  appellant 
Latta  (except  the  payment  of  the  one-half  of  the  amount 
then  due  on  such  note) ;  that  appellant  Latta,  on  April  2d, 
1882,  paid  appellee  the  sum  of  3422.18,  of  the  trust  funds 
belonging  to  such  estate,  and  the  appellee  then  and  there,  in 
his  individual  capacity  and  not  as  administrator,  receipted  to 
appellant  Latta,  for  the  sum  so  paid,  by  signing  his  name  to 
a  writing  endorsed  on  such  note,  in  the  words  and  figures 
following,  to  wit : 

"  Having  received  one-half  of  the  value  of  this  note  from 
M.  M.  Latta,  I  hereby  release  all  claim  on  him  for  the  bal- 
ance.   April  2d,  1882.     (Signed)    William  C.  Miller." 

But  with  the  intent  and  "distinct  understanding  by  each 
of  these  parties,"  that  said  Sparklin  should  in  no  manner 
thereby  be  released  or  discharged  from  his  liability  on  said 
note ;  and  the  appellee  averred  that  the  residue  of  such  note 
was  then  due  and  owing  to  him,  as  administrator.  Where- 
fore, etc. 

In  each  of  the  second  and  fourth  paragraphs  of  his  com- 
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plaint,  appellee  sued  appellants  for  the  recovery  of  the  same 
sum  of  money,  belonging,  as  alleged,  to  the  "trust  funds*' 
of  the  estate  of  appellee's  intestate,  mentioned  in  the  prom- 
issory note  declared  upon  in  the  first  paragraph  of  such  com- 
plaint. The  second  paragraph  of  complaint  contained  no 
reference  whatever  to  any  promissory  note ;  but  in  such  par- 
agraph, appellee  said  that  on  the  27th  day  of  April,  1881,  he 
was  the  lawful  guardian  of  the  person  and  estate  of  one  Ja- 
cob Beckner,  who  was  then  and  there  a  person  of  unsound 
mind  and  an  inhabitant  of  Elkhart  county ;  that  on  said  day 
ap})ellec,  as  such  guardian,  loaned  appellants,  then  partners 
doing  business  in  such  county,  under  the  firm  name  of  Latta 
<fe  Sparklin,  $790  of  the  funds  and  property  of  the  estate  of 
said  Jacob  Beckner ;  that  appellants  then  and  there  well  knew 
that  the  money,  so  loaned  to  them,  was  of  the  funds  and 
money  of  said  estate;  that  afterwards,  on  October  14th, 
1881,  said  Jacob  Beckner  died  at  such  county,  and  appellee 
was  administrator  of  such  decedent's  estate ;  and  that  the 
sum  of  money  so  loaned  appellants,  "  trust  funds  as  afore- 
said," with  interest  from  April  27th,  1881,  was  then  due 
and  owing  appellee  from  the  appellants,  and  wholly  unpaid. 
Wherefore,  etc. 

In  the  fourth  paragraph  of  his  complaint,  appellee  again 
declared  upon  the  promissory  note,  heretofore  copied  in  this 
opinion,  and  stated  substantially  the  same  facts  in  relation 
to  the  note  and  the  endorsement  thereon,  as  were  stated  in  the 
first  paragraph  of  complaint,  the  substance  of  which  we  have 
already  given.  The  fourth  paragraph  covers  nearly  three 
times  as  many  pages  of  manuscript  as  the  first  paragraph  of 
complaint,  and  this  constitutes  the  principal  diflPerence  be- 
tween the  two  paragraphs.  The  material  facts  of  appellee's 
cause  of  action,  as  stated  in  the  fourth  paragraph  of  his  com- 
plaint, are  concealed  and  almost  wholly  lost  in  a  dense  mass 
of  unnecessary  verbiage.  Sucli  pleading  is  a  proper  subject 
of  criticism  and,  speaking  mildly,  can  not  be  commended. 
Vol.  109.— 20 
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Appellant's  learned  counsel  concede,  in  argument,  that  the 
second  paragraph  ol"  appellee's  complaint  is  "  probably  good ;  ** 
but  they  vigorously  assail  the  first  and  fourth  paragraplis  of 
such  complaint,  upon  the  ground  that  neither  of  these  para- 
graphs stated  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellant  Latta. 

Of  the  first  paragraph  of  complaint  counsel  say :  "  In  ad- 
dition to  the  averments  as  to  the  execution  and  non-payment 
of  the  note,  the  paragraph  sets  up  a  valid  release  of  all  lia- 
bility thereon.  Such  pleading  ought  not  to  be  tolerated  by 
the  courts,  as  it  violates  the  fundamental  principles  of  good 
pleading.  It  attempts  to  embody  in  tlie  complaint  a  cause 
of  action,  an  anticipated  defence,  and  matter  in  avoidance 
of  such  defence.'^  What  is  thus  said  by  counsel,  in  relation 
to  the  first  paragraph,  might  be  equally  as  well  said  of  and 
concerning  the  fourth  paragraph  of  complaint. 

Doubtless,  it  is  true  as  a  general  rule,  that  good  pleading 
requires,  under  our  civil  code,  that  the  complaint  or  j)ara- 
graph  thereof  shall  contain  no  more  than  "A  statement  of 
the  facts  constituting  the  cause  of  action,  in  plain  and  con- 
cise language,  without  repetition."  Section  338,  R.  S.  1881. 
But,  like  other  general  rules,  this  one  has  its  exceptions  ;  and 
the  case  in  hand  falls  within  the  exceptions  to  the  general 
rules  of  good  pleading.  Where,  as  in  this  case,  the  com- 
plaint or  paragraph  thereof  counts  upon  a  promissory  note, 
and  the  anticipated  defence  to  the  suit  is  the  written  release 
of  the  maker  from  all  liability  on  such  pote,  by  the  payee 
and  holder  th^M'cof,  so  endorsed  on  the  note  as  to  become  in 
some  sense,  and  to  some  extent,  a  part  of  the  cause  of  action, 
it  seems  to  us  that  the  plaintiff  can  not  v/oll  avoid  the  state- 
ment, in  such  complaint  or  parafrra])h,  of  such  anticipated 
defence,  and  of  the  ^^qXs  which  show,  as  claimed  by  him,  that 
such  defence  was  and  is  invalid  and  void.  It  is  true,  no 
doubt,  as  appellant's  counsel  insist,  that  where  the  complaint 
or  paragraph  thereof,  after  stating  the  plaintiff's  fcause  of  ac- 
tion, sets  up  an  anticipated  defence  thereto,  and  then  attempts 
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to  avoid  or  defeat  such  defence  by  the  statement  of  alleged 
facts  in  relation  thereto,  if  the  facts  thus  stated  are  not  suffi- 
cient to  avoid  or  defeat  such  anticipated  defence,  the  com- 
plaint or  paragrapli  tliereof  must  be  held  bad  on  demurrer 
thereto  for  the  want  of  facts.  This  must  be  so,  in  the  nature 
of  things,  because  the  anticipated  defence,  if  not  avoided, 
constitutes  a  complete  bar  to  the  cause  of  action  stated  in  the 
complaint  or  paragraph  thereof. 

Appellant's  counsel  then  discuss,  with  much  learning  and 
ability,  (1)  the  alleged  sufficiency  of  the  anticipated  defence 
to  defeat  or  bar  the  cause  of  action  stated  in  the  first  and 
fourth  paragraphs  of  the  complaint,  and  (2)  the  alleged  in- 
sufficiency of  the  matters  in  avoidance  pleaded  by  appellee, 
in  these  two  paragraphs  of  complaint,  to  avoid  or  defeat  such 
anticipated  defence. 

The  controlling  questions  in  the  case,  however,  are  pre- 
sented fairly  for  both  parties,  as  it  seems  to  us,  by  the  errors 
assigned  by  appellant  Latta,  upon  the  decisions  of  the  court, 
in  sustaining  appellee's  demurrers  to  each  of  the  four  para- 
graphs of  his  separate  answer.  The  first  paragraph  of  such 
answer  was  pleaded  to  the  first,  second  and  fourth  paragraphs 
of  complaint,  and  therein  appellant  Latta  admitted  the  exe- 
cution of  the  note  in  suit,  as  alleged  in  such  complaint;  but 
appellant  averred  that  appellee  ought  not  further  to  have  an 
action  against  him,  for  that  on  April  21st,  1882,  and  about 
two  months  before  the  maturity  of  such  note,  the  appellee, 
having  doubt  about  appellant's  ability  to  pay  such  note,  or 
any  part  thereof,  when  it  should  fall  due,  and  there  being,  in 
fact,  great  doubt  whether  appellant  would  have  sufficient 
property,  subject  to  execution,  when  the  note  should  become 
due,  to  pay  such  debt,  in  consideration  that  he  agreed,  at  ap- 
pellee's request,  to  procure  the  sum  of  $422.18,  which  he  did 
not  then  have,  and  to  pay  to  appellee,  as  such  administrator, 
such  sum  of  money,  being  the  one-half  of  the  principal  and 
accrued  interest  on  such  note,  before  the  same  fell  due,  did, 
as  such  administrator,  without  any  fraud  or  misrepresentation 
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or  undue  advantage  on  appellant's  part,  agree  to  release  ap- 
pellant from  all  liability  on  said  note  and  indebtedness,  and 
to  endorse  such  release  on  such  note ;  and  appellant  said  that 
on  the  faith  of  such  agreement,  he  procured  said  sum  of 
money,  which  he  did  not  then  have,  and  then  and  there  paid 
the  same  to  appellee,  as  such  administrator,  who  then  and 
there,  without  any  fraud  on  appellant's  part,  accepted  the 
same  in  full  payment  and  release  of  appellant's  liability  ou 
said  note  and  indebtedness,  and  then  and  there  executed  his 
release  on  the  back  of  note,  as  follows : 

"  Having  received  one-half  the  value  of  this  note  from  M. 
M.  Latta,  I  hereby  release  all  claim  on  him  for  the  balance. 
$422.18.     April  21st,  1882. 

(Signed)         "  William  C.  Miller." 

And  appellant  said,  that,  in  consideration  of  said  agree- 
ment and  release,  he  procured  and  paid  to  appellee,  as  such 
administrator,  said  sum  of  $422.18,  without  any  knowledge 
on  his  part  that  his  co-defendant,  Sparklin,  might  be  thereby 
released  from  such  note,  which  sum  of  money  appellee  ac- 
cepted in  full  paymont  and  release  of  appellant's  liability  on 
said  note  and  indebtedness,  and  which  sum  appellee  still 
retained. 

The  second  paragraph  of  T^atta's  separate  answer  was  ad- 
dressed to  the  second  paragraph  only  of  appellee's  complaint, 
and  therein  he  admitted  that  appellee,  at  the  time  stated  in 
the  second  paragraph  of  complaint,  loaned  the  sum  of  money 
therein  mentioned  to  the  firm  of  Latta  &  Sparklin ;  but  ap- 
pellant averred  that  at  appellee's  request,  on  the  day  such 
loan  was  made,  and  as  a  part  of  its  terms,  Latta  &  Sparklin 
executed  to  appellee,  to  evidence  such  indebtedness,  their  note 
in  words  and  figures  following :  (Setting  out  the  note,  a  copy 
of  which  is  heretofore  given  in  this  opinion).  And  appellant 
averred  that  the  sum  of  $790,  mentioned  in  such  note,  was 
the  same  money  mentioned  in  the  second  paragraph  of  appel- 
lee's complaint.  Appellant  then  alleged,  in  such  second  par- 
agraph of  his  answer,  substantially  the  same  facts,  in  almost 
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the  same  language^  and  set  out  the  same  written  release  of 
all  claim  on  him  for  the  balance  of  the  note^  which  he  had 
pleaded  in  the  first  paragraph  of  his  answer. 

The  third  paragraph  of  Latta's  separate  answer  was  an 
answer  to  the  first  and  fourth  paragraphs  of  appellee's  com- 
plaint, and  therein  Latta  admitted  the  execution  of  the  note 
sued  on,  but  he  said  that  appellee  ought  not  further  to  have 
his  action  thereon  against  him,  for  that  on  April  21st,  1882, 
and  about  two  months  before  such  note  became  due,  appellee, 
knowing  that  the  makers  of  such  note,  who  had  been  at  a 
previous  time  partners  in  the  practice  of  medicine,  had  dis- 
solved their  partnership,  and  that  they  had  each  agreed  to 
assume  and  pay  the  one-half  of  all  their  joint  obligations, 
requested  appellant  Latta  to  pay  him  the  one-half  of  the 
principal  and  interest  then  accrued,  on  such  note,  which  then 
amounted  to  $422.18,  and  the  appellee  then  and  there,  in 
consideration  that  Latta,  who  did  not  then  and  there  have 
that  amount  of  money,  would  procure  and  pay  him  that  sum, 
agreed  with  Latta  to  accept  such  sum  in  full  payment  and  re- 
lease of  all  his  liability  on  such  note,  and  to  look  to  Sparklin 
alone  for  the  payment  of  the  balance  of  the  money  mentioned 
in  said  note  ;  that  Latta  then  and  there  accepted  and  agreed 
to  the  aforesaid  promises  and  agreements  of  appellee,  and  in 
consideration  thereof,  and  in  reliance  thereon,  he  at  great  in- 
convenience borrowed  such  sum  of  $422.18,  and  then  and 
there  paid  the  same  to  appellee,  as  such  administrator,  who 
then  and  there,  in  pursuance  of  said  agreement,  and  in  con- 
sideration that  Latta  would  and  did  pay  him,  as  such  admin- 
istrator, such  sum  of  $422.18  on  such  note,  about  two  months 
before  the  same  became  due,  executed  upon  the  back  of  such 
note  a  full  release  and  discharge  of  Latta  from  all  liability 
on  such  note,  which  release  still  remained  in  full  force,  and 
was  in  the  words  and  figures  following :  (Setting  out  the  samo 
written  release,  heretofore  copied  in  this  opinion). 

And  appellant  Latta  denied  that  he  was  ever  the  family 
physician  of  appellee,  and  he  denied  each  and  every  charge 
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of  fraud,  misrepresentation  or  undue  advantage,  in  procur- 
ing said  release,  charged  in  such  paragraphs  of  appellee's 
complaint. 

The  fourth  paragraph  of  Latta's  answer  was  addressed  to 
the  fourth  paragraph  only  of  appellee's  complaint,  and  con- 
tained substantially  the  same  admissions,  averments  of  facts 
and  denials,  as  the  third  paragraph  of  such  answer. 

It  is  claimed  on  behalf  of  the  appellant  Latta,  and  cor- 
rectly so  we  think,  that  the  rulings  of  the  court  below  upon 
the  several  paragraphs  of  his  answer,  and  the  errors  assigned 
here  upon  such  rulings,  fairly  present  foi  our  decision  the 
question  of  the  validity  and  binding  force  of  appellee's  writ- 
ten release  of  Latta  from  all  liability  on  the  note  in  suit.  In 
other  words,  upon  the  facts  stated  in  tliese  paragraphs  of  an- 
swer, had  the  appellee  as  administrator  power  and  authority, 
under  our  law,  in  good  faith  and  upon  a  sufficient  considera- 
tion, to  release  Latta  from  all  claim  on  him  for  the  balance 
of  the  note  in  suit?  We  are  of  opinion  that  this  question 
must  be  answered  in  the  affirmative. 

In  Underwood  v.  Sample,  70  Ind.  446,  the  appellant,  as 
'executrix  of  a  decedent's  will,  had  sued  appellee.  Sample,  and 
one  McBride  upon  a  promissory  note,  executed  by  them  to 
the  decedent  in  his  lifetime.  Sample  had  answered  specially 
to  the  effect  that  McBride  was  principal,  and  he  was  surety 
only,  in  the  note  sued  on;  that,  without  his  knowledge  or 
<'onsent,  the  executrix  had  agreed  with  McBride,  the  prin- 
cipal in  such  note,  upon  a  new  and  valuable  consideration,  to 
extend  the  time  of  payment  of  the  note  for  five  years  after 
its  maturity.  Upon  appeal,  it  was  objected  to  the  sufficiency 
of  Sample's  special  answer,  that  appellant  had  no  power,  as 
executrix,  to  make  a  contract  for  the  extension  of  the  time 
of  payment  of  the  note.  But  it  was  held  by  this  court,  that 
an  executor  has  power  to  extend  the  time  of  payment  of  a 
<lebt  due  the  estate  of  his  testator.  It  was  there  said  :  "The 
<'xecutor  has,  in  this  Stato,  a  general,  and  in  many  respects 
iin  absolute,  power  over  the  debts  due  the  estate  of  his  tes- 
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tator.  When  done  without  fraud  or  collusion,  he  may  assign 
or  release  such  debts  and  may  exercise  general  acts  of  own- 
ership over  them  in  regard  to  their  security  or  collection, 
subject  only  to  his  liability  on  his  bond  for  any  loss  which 
may  occur  by  reason  of  his  mismanagement  of  such  debts." 

"  The  common  law  of  England,  and  statutes  of  the  British 
Parliament  made  in  aid  thereof  prior  to  the  fourth  year  of 
the  reign  of  James  the  I."  (A.  D.  1607),  (with  certain  excep- 
tions), which  are  of  a  general  nature,  not  local  to  that  king- 
dom, and  not  inconsistent  with  our  Constitutions  and  statutes, 
Federal  and  State,  constitute  now,  as  thev  have  alwavs  consti- 
tuted,  a  very  large  part  of  the  law  of  this  State.  Section  236, 
E.  S.  1881 ;  Stevenson  v.  Qoudy  5  Blackf.  92  ;  Lafayette,  etc.. 
It.  R.  Co.  V.  Shriner,  6  Ind.  141 ;  Dawson  v.  Coffman,  28 
Ind.  220. 

In  Weyer  v.  Second  NatH  Bank,  57  Ind.  198,  this  court 
said :  "At  common  law,  an  executor  or  administrator  had 
the  same  property  in,  and,  of  course,  the  same  powers  over, 
the  personal  effects  or  estate  of  his  docodent,  that  such  de- 
cedent had  at  and  before  his  death.  In  Whale  v.  Booth,  4 
T.  R.  625,  note  a.  Lord  Mansfield,  C.  J.,  said:  ^The 
general  rule  both  of  law  and  equity  is  clear,  that  an  execu- 
tor may  dispose  of  the  assets  of  the  testator ;  that  over  them 
he  has  absolute  power ;  and  that  they  can  not  be  followed  by 
the  testator's  creditors.' " 

It  will  be  understood,  of  course,  that  an  administrator  has 
the  same  property  in,  and  the  same  powers  over,  the  personal 
<  state  of  his  decedent,  as  an  executor;  because  the  law  is,  that 
after  administration  has  been  granted,  "the  power  of  an 
jidministrator  is  equal  to,  and  with,  the  power  of  an  execu- 
tor."    2  Williams  Exec,  6th  Am.  ed.,  p.  992. 

The  common  law  rights  and  powers  of  an  executor  or  ad- 
ministrator, over  promissory  notes,  bills  of  exchange  or  other 
■evidences  of  debt,  belonging  to  the  decedent's  estate,  so  far 
as  we  are  advised,  have  never  been  changed  or  restricted 
even  by  statute  in  this  State,  but  have  often  been  recognized 
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in  the  decisions  of  this  court.  Thus,  we  have  often  held 
that  an  executor  or  administrator  may  transfer,  by  his  en- 
dorsement, promissory  notes  payable  to  his  decedent,  so  as  to 
vest  the  absolute  title  thereto  in  his  assignee.  Thomas  v. 
ReisteTy  3  Ind.  369 ;  Hamrick  v.  Graven,  39  Ind.  241 ;  Thorn- 
asson  V.  Broton,  43  Ind.  203;  Krviz  v.  Stewart,  76  Ind.  9; 
Rogers  v.  Zook,  86  Ind.  237. 

Indeed,  the  only  restraint  upon  the  common  law  rights 
and  powers  of  an  executor  or  administrator,  in  or  over  prom- 
issory notes  and  other  evidences  of  debt,  belonging  to  the 
decedent's  estate,  is  imposed,  not  by  statute  in  this  State,  but 
by  the  decisions  of  this  court.  Thus,  where  an  executor  or 
administrator  barters  and  assigns  promissory  notes  belonging 
to  his  decedent's  estate,  for  his  own  private  purposes,  to  an 
assignee  with  notice,  we  have  held,  and  correctly  so  we  think, 
that  such  transfer  of  the  notes  was  simply  a  devastavit  of  the 
estate;  and  that  any  one  who,  with  notice,  participated  in 
such  devastavit,  would  be  liable  for  the  full  amount  to  any 
creditor,  subsequent  administrator,  or  heir  at  law,  of  the  de- 
cedent. ThoTfuisson  v.  Brown,  supra;  Fleece  v.  Jones,  71 
Ind.  340;  Rogers  v.  Zook,  supra. 

In  the  case  in  hand,  it  is  not  claimed  on  either  side  that  the 
transaction  between  appellee  and  appellant,  which  resulted  in 
the  release  of  Latta  from  liability  for  the  balance  of  the  note 
in  suit,  was  a  devastavit  of  the  estate  of  appellee's  intestate. 
Indeed,  so  far  as  the  record  shows,  appellee,  in  good  faith  and 
for  a  valuable  consideration,  released  appellant  Latta  from 
further  liability  on  the  note  in  suit.  Appellee,  as  admin- 
istrator, under  the  law  of  this  State,  had  full  power  and 
authority  to  execute  the  release ;  and  such  release,  upon  the 
facts  stated  in  each  paragraph  of  Latta's  answer,  constituted 
a  valid  and  suflBcient  defence  in  bar  of  appellee's  action. 

The  court  clearly  erred,  we  think,  in  sustaining  appellee's 
demurrers  to  each  and  every  paragraph  of  Latta's  answer. 

The  judgment  against  Latta  is  reversed,  with  costs,  and 
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the  cause  is  remanded  with  instructions  to  overrule  the  de- 
murrers to  the  several  paragraphs  of  Latta's  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

MiTCHELX.^  J.^  took  no  part  in  the  decision  of  this  cause. 

FUed  Jaa.  27, 1887. 


No.  12,825. 

Wolke  et  al.  v.  Kuhne. 

PROJoasoRY  Note. — Capacity  of  JPbyee  to  Endorse, —  Warranty. — Estoppd, — 
The  maker  of  a  note  negotiable  under  the  law  merchant  warrants  the 
capacity  of  the  payee  to  transfer  it  in  the  usual  course  of  business,  and 
can  not,  by  asserting  the  contrary,  defeat  it  in  the  hands  of  a  good-faitb 
holder. 

From  the  Allen  Superior  Court. 

W.  6r.  Oolerick,  H.  Colei-icky  W.  8.  Oppenheimer  and  P.  B. 
Colericky  for  appellants. 
T.  E.  Ellison,  for  appellee. 

Elliott,  C.  J. — Wolke,  as  principal,  and  Trentman,  as 
surety,  executed  the  promissory  note  in  suit,  payable  to  the 
order  of  "  T.  W.  Woollen,  Attorney  General.'^ 

There  is  evidence  very  satisfactorily  showing  that  Kuhne 
became  the  owner  of  the  note  in  good  faith,  for  value,  and 
without  notice  of  any  defence,  before  its  maturity. 

We  incline  to  the  opinion  that  the  words  added  to  the  name 
of  the  payee  are  merely  descriptive  of  the  person,  and  can 
not,  in  any  event,  trammel  the  rights  of  a  bona  fide  holder. 
Jackson  School  Tp.  v.  Farlow,  75  Ind.  118 ;  Hayes  v.  Matthews^ 
63  Ind.  412;  Hays  v.  Crutcher,  54  Ind.  260;  Means  v. 
SicormMedt,  32  Ind.  87  (2  Am.  R.  330) ;  Kenyon  v.  Williams, 
19  Ind.  44;  Hobbs  v.  Cowden,  20  Ind.  310;  Shepherd  v. 
Evans,  9  Ind.  260. 
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We  are  clearly  of  the  opinion  that  the  appellants  are  not 
in  a  situation  to  dispute  the  authority  of  the  payee  to  accept 
and  transfer  the  note  executed  by  them.  Whatever  may  be 
the  right  of  the  State,  it  is  certain  these  appellants  can  not 
successfully  present  the  question  of  the  authority  of  T.  W. 
Woollen  to  take  or  transfer  the  note  executed  to  him.  That 
is  a  question  between  him  and  the  State,  with  which  these 
appellants  have  no  concern,  for  they  have  executed  a  com- 
mercial note,  fair  on  its  face  and  complete  in  all  its  parts,  and 
they  can  not  defeat  it  in  the  hands  of  a  bona  fide  holder.  JVl?w? 
V.  Walker,  108  Ind.  365. 

The  makers  of  a  note  negotiable  under  the  law  merchant 
warrant  the  capacity  of  the  payee  to  transfer  it  in  the  usual 
^course  of  business.  Mr.  Bigelow  thus  states  the  rule:  "The 
execution  of  a  negotiable  note  is  a  warranty  of  the  existing 
capacity  of  the  payee  to  endorse  the  paper."  Bigelow  Estop. 
512.  Another  author  says :  "  The  person  to  whose  order  a 
bill  or  note  is  made  payable,  is  generally  vested  with  the  right 
to  transfer  the  same  by  endorsement;  and  it  does  not  lie  with 
the  maker  or  acceptor  to  dispute  the  power  of  the  payee  to 
endorse  and  transfer  the  instrument.  By  making  the  note  or 
accepting  the  bill,  and  issuing  it,  the  maker  and  acceptor 
assert  to  the  world  the  competency  of  the  payee  to  negotiate 
and  assign  the  paper;  and  they  are  not  afterwards  permitted 
to  gainsay  the  assertion  so  made.'^  Edwards  Bills  and  Notes, 
section  363.  An  English  author,  whose  work  has  long  been 
recognized  as  authority,  in  speaking  of  the  acceptor  of  a  bill, 
says :  "  He  moreover  admits,  and  so  does  the  maker  of  a 
promissory  note,  the  then  capacity  of  the  payee,  to  whose 
order  the  bill  or  note  is  made  payable,  to  endorse."  Byles 
Bills,  202. 

This  well  established  principle  rules  the  case  against  the 
appellants.  The  decision  in  Union  School  Tp,  v.  First  Nafl 
Bank,  102  Ind.  464,  expresses  the  law  correctly  upon  the  case 
then  before  the  court,  but  it  has  no  application  to  such  a 
case  as  this. 
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The  only  error  in  the  instructions  is,  that  they  are  more 
favorable  to  the  appellants  than  the  law  warrants. 

We  are  inclined  to  think  that  the  objection  of  the  appellee, 
that,  as  the  complaint  on  which  the  case  was  tried  is  not  in 
the  record,  no  question  is  properly  presented,  is  well  taken, 
but,  as  the  merits  of  the  case  are  plain  and  decisive,  we  have 
not  put  our  decision  upon  that  objection. 

Judgment  affirmed. 

Filed  Jan.  27, 1887. 


Xo.  11,520. 

Hull  v.  Louth,  Guardian,  et  al. 

Deed. — Insanity  of  Grantor. — Disaffimuince. — Reatiiution. — E.,  a  person  of 
unsound  mind,  incapable  of  comprehending  the  nature  of  the  transac- 
tion, without  any  valuable  consideration,  conveyed  her  real  estate  to  T. 
by  deed,  which  was  duly  recorded.  To  secure  a  loan  of  money  with 
which  to  pay  oflf  delinquent  taxes  and  other  liens  against  the  land,  T. 
executed  a  mortgage  thereon  to  H.,  who  had  no  knowledge  of  E.'s 
unsoundness  of  mind,  but  advanced  the  money  and  accepted  the  security 
in  good  faith,  relying  on  the  public  records.  E.  received  no  benefit  from 
the  money,  either  in  person  or  estate.  In  a  suit  by  H.  to  foreclose  the 
mortgage, 

Helrlj  that  although  there  was  no  disaflBrmance  by  E.  or  her  guardian,  and 
no  offer  to  make  restitution  of  the  money  advanced  by  H.,  the  deed 
was  at  least  voidable,  and  that  H.  could  not  recover,  as  against  E.,  who 
was  entitled  to  have  her  title  quieted  as  against  him,  by  cross  complaint. 

8ame. — Person  of  Unsound  Mind. — Where  a  person  of  unsound  mind  is 
brought  into  court  as  a  defendant,  to  answer  as  to  any  interest  he  may 
have  in  real  estate  theretofore  conveyed  by  him,  the  filin.:^  of  an  answer 
and  cross  complaint  by  the  guardian  of  such  person  is  a  sufficient  disaf- 
firmance of  such  conveyance. 

Same. — Consideration, — Insanity  of  Grantor. — Good  Faith. — A  person  hold- 
ing land,  for  which  he  has  paid  no  consideration,  can  not  defeat  an  action 
to  set.  aside  his  deed  on  account  of  the  insanity  of  his  grantor,  by  show- 
ing that  the  grantor  had  the  appearance  of  being  mentally  sound,  and 
that  he  accepted  the  deed  without  knowledge  of  the  insanity  of  such 
grantor. 
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or  undue  advantage  on  appellant's  part,  agree  to  release  ap- 
pellant from  all  liability  on  said  note  and  indebtedness,  and 
to  endorse  such  release  on  such  note ;  and  appellant  said  that 
on  the  faith  of  such  agreement,  he  procured  said  sum  of 
money,  which  he  did  not  then  have,  and  then  and  there  paid 
the  same  to  appellee,  as  such  administrator,  who  then  and 
there,  without  any  fraud  on  appellant's  part,  accepted  the 
same  in  full  payment  and  release  of  appellant's  liability  ou 
said  note  and  indebtedness,  and  then  and  there  executed  his 
release  on  the  back  of  note,  as  follows : 

"  Having  received  one-half  the  value  of  this  note  from  M. 
M.  Latta,  I  hereby  release  all  claim  on  him  for  the  balance. 
$422.18.     April  21st,  1882. 

(Signed)        "  William  C.  Miller." 

And  appellant  said,  that,  in  consideration  of  said  agree- 
ment and  release,  he  procured  and  paid  to  appellee,  as  such 
administrator,  said  sum  of  $422.18,  without  any  knowledge 
on  his  part  that  his  co-defendant,  Sparklin,  might  be  thereby 
released  from  such  note,  which  sum  of  money  appellee  ac- 
cepted in  full  payment  and  release  of  appellant's  liability  on 
said  note  and  indebtedness,  and  which  sum  appellee  still 
retained. 

The  second  paragraph  of  Latta's  separate  answer  was  ad- 
dressed to  the  second  paragraph  only  of  appellee's  complaint, 
and  therein  he  admitted  that  appellee,  at  the  time  stated  in 
the  second  paragraj)!!  of  complaint,  loaned  the  sum  of  money 
therein  mentioned  to  the  firm  of  Latta  &  Sparklin ;  but  ap- 
pellant averred  that  at  appellee's  request,  on  the  day  such 
loan  was  made,  and  as  a  part  of  its  terms,  Latta  &  Sparklin 
executed  to  appellee,  to  evidence  such  indebtedness,  their  note 
in  words  and  figures  following :  (Setting  out  the  note,  a  copy 
of  which  is  heretofore  given  in  this  opinion).  And  appellant 
averred  that  the  sum  of  $790,  mentioned  in  such  note,  was 
the  same  money  mentioned  in  the  second  paragraph  of  appel- 
lee's complaint.  Appellant  then  alleged,  in  such  second  par- 
agraph of  his  answer,  substantially  the  same  facts,  in  almost 
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the  same  language,  and  set  out  the  same  written  release  of 
all  claim  on  him  for  the  balance  of  ttie  note,  which  he  had 
pleaded  in  the  first  paragraph  of  his  answer. 

The  third  paragraph  of  Latta's  separate  answer  was  an 
answer  to  the  first  and  fourth  paragraphs  of  appellee's  com- 
plaint, and  therein  Latta  admitted  the  execution  of  the  note 
sued  on,  but  he  said  that  appellee  ought  not  further  to  have 
his  action  thereon  against  him,  for  that  on  April  21st,  1882, 
and  about  two  months  before  such  note  became  due,  appellee, 
knowing  that  the  makers  of  such  note,  who  had  been  at  a 
previous  time  partners  in  the  practice  of  medicine,  had  dis- 
solved their  partnership,  and  that  they  had  each  agreed  to 
assume  and  pay  the  one-half  of  all  their  joint  obligations, 
requested  appellant  Latta  to  pay  him  the  one-half  of  the 
principal  and  interest  then  accrued,  on  such  note,  which  then 
amounted  to  ^422.18,  and  the  appellee  then  and  there,  in 
consideration  that  Latta,  who  did  not  then  and  there  have 
that  amount  of  money,  would  procure  and  pay  him  that  sum, 
agreed  with  Latta  to  accept  such  sum  in  full  payment  and  re- 
lease of  all  his  liability  on  such  note,  and  to  look  to  Sparklin 
alone  for  the  payment  of  the  balance  of  the  money  mentioned 
in  said  note  ;  that  Latta  then  and  there  accepted  and  agreed 
to  the  aforesaid  promises  and  agreements  of  appellee,  and  in 
consideration  thereof,  and  in  reliance  thereon,  he  at  great  in- 
convenience borrowed  such  sum  of  $422.18,  and  then  and 
there  paid  the  same  to  appellee,  as  such  administrator,  who 
then  and  there,  in  pursuance  of  said  agreement,  and  in  con- 
sideration that  Latta  would  and  did  pay  him,  as  such  admin- 
istrator, such  sum  of  $422.18  on  such  note,  about  two  months 
before  the  same  became  due,  executed  upon  the  back  of  such 
note  a  full  release  and  discharge  of  Latta  from  all  liability 
on  such  note,  which  release  still  remained  in  full  force,  and 
was  in  the  words  and  figures  following :  (Setting  out  the  sami* 
written  release,  heretofore  copied  in  this  opinion). 

And  appellant  Latta  denied  that  he  was  ever  the  family 
physician  of  appellee,  and  he  denied  each  and  every  charge 
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from  Emma  J.  to  Henry  C,  be  declared  of  no  effect,  and 
that  her  title  to  the  land  be  quieted  as  against  all  of  the 
other  parties  to  the  suit. 

Appellant  answered  the  cross  complaint,  in  substance,  that 
in  1871,  Emma  J.,  by  a  warranty  deed,  conveyed  the  land 
to  Henry  C.  Taylor,  and  that  the  deed  was  properly  recorded 
in  the  same  month;  that  in  1874,  Henry  C,  then  living  on 
the  land,  executed  a  mortgage  thereon  to  one  Holmes,  to 
secure  a  loan  of  $500,  and  at  the  same  time  executed  an- 
other mortgage  thereon  to  one  Jones,  to  secure  $126,  which 
mortgages  were  duly  recorded ;  that  the  note  and  mortgage 
in  suit  were  given  to  secure  a  loan  of  money  to  pay  off  the 
two  prior  mortgages,  and  to  pay  delinquent  taxes  against  the 
land ;  that  appellant  loaned  the  money  to  Henry  C.  in  good 
faith,  relying  wholly  upon  the  public  records  of  deeds  and 
mortgages,  and  without  any  knowledge  that  Emma  J.  was 
suspected  of  being  of  unsound  mind;  that  up  to  the  time 
when  she  executed  the  deed  to  her  sou,  Henry  C,  there  had 
been  no  question  made  by  any  one  as  to  the  soundness  of 
her  mind,  and  that  she  had  managed  her  affairs  without  any 
appearance  of  mental  incapacity. 

The  third  paragraph  of  appellant's  answer  to  the  cross  com- 
plaint was,  in  substance,  that  when  he  loaned  the  money  to 
Henry  C,  and  accepted  the  note  and  mortgage  in  suit,  and 
before  Emma  J.  had  been  adjudged  of  unsound  mind,  Henry 
C.  was  in  possession  of  the  land,  using  and  cultivating  it 
with  her  knowledge  and  consent;  that  appellant  made  the 
loan  to  Henry  C,  and  paid  to  him  the  amount  of  the  note 
and  mortgage,  without  any  knowledge  that  Emma  J.  claimed 
to  have  any  interest  in  the  land,  or  that  she  was  of  unsound 
mind,  and  without  any  fraud,  or  undue  advantage,  and  for 
the  purpose  of  enabling  Henry  C.  to  pay  delinquent  taxes, 
and  other  encumbrances  upon  the  land,  created  by  him  in  the 
support  of  his  mother,  Emma  J.,  and  himself,  while  living 
on  the  land. 
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Appellant's  replies  to  the  guardiaa's  answer  are  substan- 
tially the  same  as  his  answers  to  the  cross  complaint. 

As  will  be  observed,  these  averments  in  the  guardian's  an- 
swer and  cross  complaint  are  not  denied  in  or  by  appellant's 
answers  and  replies,  viz. :  The  conveyance  from  Emma  J.  to 
Henry  C.  was  without  any  valuable  consideration.  At  the 
time  of  the  conveyance,  she  was  of  unsound  mind,  incapable 
of  making  or  understanding  the  deed,  or  of  managing  her 
estate. 

She  was  adjudged  to  be  of  unsound  mind,  and  placed  under 
guardianship  after  this  suit  was  coininenced. 

The  demurrer  to  appellant's  answers  and  replies  admitted 
as  true  the  averments,  that  the  deeds  and  mortgages  therein 
mentioned  \vere  recorded  before  appellant  made  the  loan  to, 
and  accepted  the  mortgage  from,  Henry  C. ;  that  appellant 
loaned  to  Henry  C,  while  he  was  living  on  the  land,  $800, 
to  enable  him  to  pay  off  the  prior  mortgages  placed  on  the 
laud  by  him,  and   to   enable   him  to   pay  delinquent   taxes 
against  the  land;  that  up  to  the  time  Emma  J.  executed  the 
deed  to  Henry  C,  she  managed  her  estate  without  any  ap- 
pearance of  mental  incapacity,  and  that  up  to  that  time  no 
question  had  been  made  by  any  one  as  to  the  soundness  of 
her  mind;  that  appellant  made  the  loan  upon  the  faith  of  the 
public  records  of  deeds  and  mortgages,  in  good  faith,  and 
without  any  knowledge  that  Emma  J.  was  of  unsound  mind. 
It  is  not  averred,  as  will  be  observed,  in  the  answer  and  cross 
complaint  by  the  guardian,  that  appellant  knew  that  the  deed 
from  Emma  J.  to  Henry  C.  was  without  anv  valuable  con- 
sideration  ;  nor  is  it  averred  in  appellant's  answers  and  re- 
plies, that  he  did  not  have  such  knowledge.  It  is  not  averred 
in  his  answers  and  replies,  that  the  money  received  from  him 
was  actually  applied  by  Henry  C.  in  payment  of  delinquent 
taxes  and  the  prior  mortgages ;  nor  is  it  averred  that  the  de- 
linquent taxes  accrued  before  the  execution  of  the  deed  to 
Henry  C.     It  is  not  averred  in  the  guardian^s  answer  and 
cross  complaint,  that  Henry  C.  had   knowledge  of  the  un- 
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soundness  of  the  mind  of  Emma  J.  at  the  time  he  accepted 
the  deed  from  her.  Neither  is  it  averred  in  appellant's  an- 
swers and  replies,  that  he  did  not  have  such  knowledge. 

Whether  the  deed  from  Emma  J.  to  Henry  C.  be  regarded 
as  void,  or  as  voidable,  it  must  be  clear,  upon  the  undisputed 
facts  stated  in  the  pleadings,  that,  as  between  them,  her  guar- 
dian has  the  right,  in  this  action,  to  have  the  deed  set  aside, 
and  the  title  to  the  land  quieted  in  her. 

It  can  not  be  said,  that  as  between  them,  she  was  bound  to 
make  restitution,  and  thus  place  the  parties  in  statu  quo,  be- 
cause she  received  nothing  for  the  conveyance,  nor  did  Henry 
"C.  suffer  any  loss  or  inconvenience  thereby. 

It  is  averred  in  appellant's  answers  and  replies,  that  he 
loaned  the  money  to  Henry  C.  to  enable  him  to  pay  off  the 
prior  mortgages  and  delinquent  taxes  against  the  land.  The 
prior  mortgages  were  put  upon  the  land  by  Henry  C.  after 
he  received  the  deed  from  Emma  J.,  and  it  is  in  no  way  made 
to  appear  by  the  averments  in  any  of  the  pleadings,  that 
either  of  those  mortgages  was  given  to  secure  a  debt  or  debts 
due  from  her,  or  that  she  received  any  of  the  money  borrowed 
by  Henry  C,  to  secure  the  payment  of  which  one  of  the 
mortgages  was  given  by  him,  or  that  any  of  it  was  used  or 
applied  in  any  way  for  her  benefit. 

It  is  not  averred  in  any  of  the  pleadings,  that  the  delin- 
quent taxes  accrued  prior  to  her  deed  to  Henry  C. ;  nor  is  it 
averred  in  any  of  the  pleadings  that  the  money  received  from 
appellant  by  Henry  C.  was  applied  by  him  in  payment  of  the 
prior  mortgages  or  the  delinquent  taxes. 

In  short,  there  is  nothing  in  appellant's  answers  and  re- 
plies to  meet  the  averments  in  the  guardian's  answer  and 
cross  complaint,  that  Emma  J.  received  nothing  for  the  con- 
veyance from  her  to  Henry  C.  Northtoestem  Mut,  F,  Ins.  Co. 
V.  Blankemhip,  94Ind.  535  (48  Am.  R.  185).  Nor  can  it  be 
said,  that  as  a  condition  precedent  to  the  setting  aside  of  the 
■deed,  she,  or  her  guardian,  must  have  disaffirmed  the  deed. 
As  her  mental  incapacity  has  been  continuous,  she  could  not 
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disaffirm,  if  that  were  necessary ;  and  as  her  guardian  was  not 
appointed  until  after  the  suit  was  commenced,  he  could  not 
have  disaffirmed  the  deed  before  the  bringing  of  the  suit. 

The  filing  of  the  answer  and  cross  complaint  by  the  guar- 
dian was  a  sufficient  disaffirmance  on  his  part,  as  the  repre- 
sentative of  Emma  J.  When  persons  of  unsound  mind  are 
brought  into  court  by  a  suit  to  enforce  contracts  made  by 
them,  it  will  not  do  to  hold  that  they  may  not,  by  their  guar- 
dian, make  the  defence  that,  when  the  contract  was  made, 
they  were  of  unsound  mind.  Northwestern  MuL  F.  Ins,  Co. 
V.  Blankenship,  sitpra.  See,  also,  Copenrath  v.  Kienby,  83 
Ind.  18;  Musselman  v.  Cravens,  47  Ind.  1. 

It  is  averred  in  appellant's  answers  and  replies,  that  up  to 
the  time  when  Emma  J.  made  the  deed  to  Henry  C,  she  had 
managed  her  business  without  any  appearance  of  incapacity 
on  her  part,  but  it  is  nowhere  averred,  that  at  the  time  the 
deed  was  executed,  she  was  not  of  unsound  mind,  and  inca- 
pable of  understanding  the  deed,  or  its  effect.  Nor  is  it 
anywhere  averred  that  at  the  time  the  deed  was  made, 
Henry  C.  did  not  know  that  she  was  of  unsound  mind, 
and  wholly  incapable  of  comprehending  the  force  and  effect 
of  the  deed.  But  if  we  should  assume  that  Henry  C.  did 
not  know  of  her  mental  infirmity  when  he  accepted  the  deed, 
it  would  not  alter  the  case  as  to  him.  A  person,  holding 
land  for  which  he  has  paid  no  consideration,  can  not  defeat 
an  action  to  set  aside  his  deed  on  account  of  the  insanity  of 
his  grantor,  by  simply  showing  that  the  grantor  had  the  ap- 
pearance of  being  mentally  sound,  and  that  he  accepted  the 
deed  without  knowledge  of  the  fact  that  such  grantor  was 
insane. 

In  some  cases,  equity  will  protect  persons  dealing  in  good 
faith,  and  without  knowledge,  with  lunatics  who  appear  to 
be  rational,  but  in  no  case  will  a  conveyance  of  real  estate 
from,  or  a  contract  with,  such  a  person  be  upheld  as  between 
ithe  immediate  parties,  when  the  transaction  is  without  any 
Vol.  109.— 21     • 
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consideration.  In  such  a  case,  as  the  insane  person  has  re- 
ceived no  benefit,  and  the  other  party  suffered  no  loss,  no 
equity  can  arise  in  favor  of  the  other  party.  Buswell  Insan., 
section  402,  and  cases  there  cited. 

The  important  question  presented  by  the  pleadings  is, 
whether  the  flefence  of  insanity  may  be  made  against  appel- 
lant, who,  acting  upon  the  faith  of  the  public  records  of 
deeds  and  mortgages,  without  knowledge  of  the  fact  that 
Emma  J.  was  a  person  of  unsound  mind  at  the  time  she  ex- 
ecuted the  deed  to  Henry  C,  in  good  faith  furnished  money 
to  Henry  C.  and  accepted  from  him  the  mortgage  in  suit. 

Appellant's  pleadings  seem  to  have  been  drawn  largely 
upon  the  theory  that  he  could  be  protected  by  showing  that 
the  conveyance  from  Emma  J.  to  Henry  C.  was  such  that 
neither  she  nor  her  guardian  could  avoid  it  in  this  action, 
because  it  had  not  been  disaffirmed,  and  because  the  parties 
had  not  been  placed  in  statu  quo. 

Appellant  can  not  successfully  insist  that  there  must  have 
been  a  disaffirmance  of  the  deed  from  Emma  J.  to  Henry  C. 
As  already  stated,  she  could  not  disaffirm,  because  of  her  in- 
sanity. Her  guardian  could  not  have  disaffirmed  prior  to 
the  bringing  of  the  suit,  because  he  had  not  been  appointed 
at  that  time.  Appellant  brought  Emma  J.  into  court  to  an- 
swer his  bill,  and  the  filing  of  the  answer  and  cross  com- 
plaint was  a  sufficient  disaffirmance,  both  as  to  him  and 
Henry  C,  if,  in  any  event,  under  the  facts  of  the  case  as 
shown  by  the  pleadings,  a  disaffirmance  could  have  been 
necessary. 

Neither  can  appellant  successfully  insist  that  his  mortgage 
shall  be  protected  and  enforced,  simply  because  neither  Emma 
J.  nor  her  guardian  have  refunded,  or  offered  to  refund,  to 
him  the  money  he  advanced  to  Henry  C.  upon  the  faith  of 
the  mortgage.  As  already  stated,  it  is  admitted,  that  there 
was  no  consideration  for  the  deed  from  Emma  J.  to  Henry 
C,  and  it  is  not  shown  that  she  received  any  of  the  money 
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advanced  by  appellant,  nor  that  any  of  it  was,  in  any  way, 
applied  for  her  use  and  benefit. 

Nor  can  appellant's  mortgage  be  upheld  upon  the  ground 
that  Henry  C.  was  an  innocent  purchaser  from  Emma  J.  In 
the  first  place,  as  we  have  seen,  there  was  no  consideration  for 
the  deed ;  and  in  the  second  place,  it  is  not  shown  that  Henry 
C.  did  not  know  that  Emma  J.  was  a  person  of  unsound 
mind  at  the  time  the  deed  was  executed.  If  he  had  paid  a 
consideration,  and  the  transaction  were  one  that  might  in  any 
event  be  upheld,  it  would  still  be  necessary  that  Henry  C. 
should  have  paid  the  consideration,  and  accepted  the  deed,  in 
ignorance  of  the  fact  that  Emma  J.  was  a  person  of  unsound 
mind. 

When  it  is  established  by  averment,  or  by  evidence,  that 
the  grantor  was  a  person  of  unsound  mind  at  the  time  the 
conveyance  was  made,  the  burden  is  upon  the  other  party  to 
the  transaction  to  show,  amongst  other  things,  that  he  ac- 
cepted the  conveyance  in  ignorance  of  such  mental  unsound- 
ness. Riggs  V.  American  Tract  Society,  84  N.  Y.  330 ;  Ful-- 
wider  v.  Ingeh,  87  Ind.  414. 

Appellant's  case,  upon  the  pleadings,  is  simply  this :  Emma 
J.,  an  insane  person,  conveyed  her  land  to  Henry  C.  without 
any  consideration,  who,  for  aught  that  appears,  accepted  the 
deed  with  knowledge  of  her  insanity.  As  against  him,  she 
had  the  right,  through  her  guardian,  to  have  the  deed  set 
aside,  and  the  title  to  the  land  quieted  in  her.  Appellant,  re- 
lying upon  the  public  records  of  deeds  and  mortgages,  ad- 
vanced money  to  Henry  C,  and  accepted  the  mortgage  from 
him,  without  knowledge  that  Emma  J.  was  insane  at  the  time 
she  executed  the  deed.  There  is  nothing  to  show  that  any 
of  the  money  so  advanced  was  received  by  Emma  J.,  nor  that 
any  portion  of  it  was  used,  or  applied  for  her  benefit.  Ap- 
pellant does  not  allege  in  any  of  his  pleadings,  that  he  was 
ignorant  of  the  fact  that  there  was  no  consideration  for  the 
deed  from  Emma  J.  In  short,  it  is  not  shown  that  there  are 
any  equities  as  between  her  and  appellant.     If  his  mortgage 
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may  be  upheld  and  enforced  against  the  land^  it  must  be  upon 
the  ground  that  the  deed  from  £mma  J.  to  Henry  C.  was  re- 
corded ;  that,  relying  upon  the  public  records  of  deeds  and 
mortgages,  and  being  ignorant  that  Emma  J.  was  a  person 
of  unsound  mind,  he  advanced  money  to  Henry  C.  and 
accepted  the  mortgage  from  him. 

His  counsel  argue,  that  deeds  from  persons  of  unsound 
mind,  before  an  inquest  of  lunacy,  are  not  void,  but  voidable 
only ;  that  the  ground  upon  which  such  deeds  are  set  aside 
is  fraud,  and  that  fraud,  which  overthrows  such  deeds  as  be- 
tween immediate  parties,  will  not  affect  the  title  of  innocent 
purchasers  from  the  rational  party.  The  position  of  counsel 
is  too  narrow.  If  it  were  admitted  to  be  correct,  as  a  rule 
of  law,  it  would  follow,  that  in  no  case  can  the  property  of 
a  person  of  unsound  mind  be  reclaimed,  unless  actual  fraud 
has  been  practiced,  or  the  conveyance  has  been  accepted  with 
knowledge  of  such  unsoundness  of  mind,  which  knowledge, 
of  itself,  might  amount  to  fraud.  But  such  is  not  the  law, 
as  we  understand  it.  The  courts  scrutinize  with  jealous  care 
all  contracts  made  with  persons  of  unsound  mind,  and  will 
set  them  aside  if  fraud  has  been  practiced. 

And  so,  in  all  cases,  fraud  vitiates  contracts.  But  in  the 
case  of  contracts  with  persons  of  unsound  mind,  the  courts 
(Jo  not  stop  Avith  the  inquiry  as  to  whether  or  not  actual  fraud 
may  have  intervened.  Such  persons  are  regarded  as  within 
the  watchful  and  protecting  care  of  the  courts,  and  when  it 
is  discovered  that  thev  have  entered  into  contracts,  except  in 
some  cases  which  need  not  here  be  enumerated,  such  con- 
tracts will  be  set  aside,  because  of  their  mental  infirmity, 
whether  there  has  been  actual  fraud  or  not.  But  if  it  should 
be  conceded  that  fraud  alone  is  the  ground  upon  which  such 
contracts  are  set  aside,  it  would  not  follow,  necessarily,  that 
third  parties  should  be  protected  as  in  cases  of  fraud,  where 
the  contracting  parties  are  mentally  sound,  and  capable  of 
managing  their  property  and  understanding  the  force  and 
effect  of  contVacts.     In  such   a  case,  two  rational  minds 
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meet,  agree  upon,  and,  presumably,  comprehend  the  contract. 
One  of  the  parties,  by  shrewdness,  or  by  deceit  and  false 
representations,  may  overreach  the  other,  yet  that  other  is 
rational,  and  capable  of  yielding  assent  to  the  contract  as 
made.  For  this  reason,  he  will  not  be  heard  to  urge  the 
fraud  to  the  detriment  of  innocent  third  parties.  In  some 
cases,  too,  one  of  the  parties  may  have  been  able  to  avoid  the 
fraud  of  the  other,  by  the  exercise  of  reasonable  care.  With 
persons,  such  as  it  is  alleged  Emma  J.  Taylor  was  and  is,  the 
case  is  radically  different.  They  are  wanting  in  that  which 
is  essential  in  all  contracts,  the  mental  ability  to  comprehend 
and  yield  assent  to  the  contract.  They  can  not,  therefore,  in 
any  case,  be  chargeable  with  want  of  care  in  being  over- 
reachiL^d  by  the  other  contracting  party. 

As  it  is  alleged  here,  that  Emma  J.  Taylor,  at  the  time 
she  executed  the  deed  to  Henry  C,  had  the  appearance  of  a 
sane  and  rational  person,  and  it  does  not  affirmatively  appear 
that  Henry  C.  had  knowledge  of  the  fact  that  she  was  a  per- 
son of  unsound  mind,  we  assume  for  the  purpose  of  this 
decision,  and  without  stating  the  reasons  or  going  into  an 
examination  of  the  authorities,  that  the  contract  or  deed 
was  not  void,  but  voidable  only.  It  was  not  voidable  on 
the  ground  of  fraud,  because  no  actual  fraud  is  alleged,  but 
voidable  because  Emma  J.  was  a  person  of  unsound  mind. 
And  being  voidable  on  this  ground,  it  is  voidable  as  against 
appellant.  This  conclusion,  we  think,  is  supported  by  reason 
and  authority. 

In  the  case  of  Samers  v.  Pumphrey,  24  lud.  231  (238),  in 
speaking  of  an  instruction  refused  below,  this  court  said : 
"We  have  already  shown,  that  if  the  defendants,  Isaac  and 
Jonathan  Somers,  were  innocent  purchasers,  in  good  faith,  for 
a  valuable  consideration,  their  title  would  not  be  affected  bv 
the  fraud  of  Golvin  Somers,  or  Steinraan,  in  procuring  Eliza- 
beth to  execute  the  deed  to  the  latter.  But  this  instruction 
goes  further,  and  assumes  that  the  same  rule  would  apply  if 
Elizabeth  was  of  unsound  mind  at  the  time  she  executed  the 
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deed.  *  *  *  The  contract  of  a  non  compos  vientis  diflPers 
materially  from  one  procured  by  fraud  from  a  person  of  sound 
mind.  In  the  latter  case,  the  contract  is  made  bv  one  of 
sufficient  capacity,  and  competent  to  make  it,  and  his  mind 
has  consented  to  it,  but  that  consent  has  been  induced  by  the 
fraud  of  the  other  contracting  party ;  but,  if  the  person  is 
non  compos  mentis j  there  is  a  want  of  capacity  to  contract; 
he  does  not,  in  a  legal  sense,  consent,  because  there  is  a  want 
of  that  mental  capacity  essential  to  a  legal  consent.  In  this 
respect,  the  case  seems  to  be  analogous  to  the  contract  of  an 
infant,  in  whom  there  is,  also,  a  want  of  capacity  to  contract, 
and  it  has  been  held  that  a  deed  made  by  an  infant  might  be 
avoided  by  his  heirs,  though  the  estate  had  passed  into  the 
hands  of  a  bona  fide  purchaser,  for  a  valuable  consideration. 
Doey  ex  dem.  Moore,  v.  Abernathy,  7  Blackf.  442.  We  think 
the  instruction  was  correctly  refused." 

In  the  case  of  Nichol  v.  Thomas,  53  Ind.  42  (53)  it  was 
said :  "  The  conveyance  of  an  insane  person,  but  who  is  ap- 
parently sane,  stands,  in  all  substantial  respects,  as  the  con- 
veyance of  an  infant.'' 

The  case  of  McClain  v.  Davis,  77  Ind.  419,  involved 
commercial  paper  in  the  hands  of  innocent  holders.  It  was 
said :  "  There  was  nothing  received  in  consideration  of  the 
contract  under  consideration,  of  which  it  can  be  said  that 
restitution  should  be  made  before  a  disaffirmance  should  be 
permitted ;  and  it  is  no  objection  that  the  note  had  passed, 
before  maturity,  into  the  hands  of  an  endorsee.  Commer- 
cial paper  is  not  an  exception  to  the  rule  which  permits  a 
disaffirmance  by  any  one  who  was  of  unsound  mind  at  the 
time  of  becoming  a  party  thereto.  The  purchaser  of  such 
paper  takes  with  constructive  notice  of  all  legal  disabilities 
of  the  parties,  such  as  infancy,  coverture,  and  unsoundness 
of  mind.'' 

The  cases  above  cited  were  approved  in  the  case  of  North- 
ncestem  Mutual  Fire  Ins,  Co,  v.  Blankenship,  94  Ind.  535. 
The  case  of  Somers  v.  Pamphrey,  was  also  approved  in  the 
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case  of  Musselman  v.  Oauen«,  47  lud.  1  (9).  An  act  of 
1852,  and  still  in  force,  provides  that  "  Persons  of  unsound 
mind  and  infants  may  not  alien  lands  nor  any  interest 
therein."     1  R.  S.  1876,  p.  361,  R.  S.  1881,  section  2917. 

In  the  case  of  Freed  v.  Brown,  55  Ind.  310  (317),  in 
speaking  of  that  act,  it  was  said:  "  It  will  be  seen  from  this 
provision,  that  persons  of  unsound  mind  and  infants,  so  far 
as  the  mere  right  or  power  to  convey  lands  is  concerned,  are 
classed  together  and  clothed  with  the  same  disability.  It 
has  always  been  held,  however,  that  the  deed  of  an  infant  is 
not  void,  but  merely  voidable.  *  *  *  \y^  know  of  no 
sound  reason,  either  in  principle  or  policy,  why  the  same 
doctrine  should  not  ordinarily  apply  to  the  deeds  of  persons 
of  unsound  mind,  nor  why  such  persons,  upon  the  removal 
of  their  disability,  should  not  have  the  same  right  or  power, 
as  infants  have,  to  ratify  or  to  disaffirm  their  deeds,  made 
while  under  disability." 

In  speaking  of  conveyances  by  persons  of  unsound  mind, 
and  the  rights  of  innocent  purchasers,  the  Supreme  Court  of 
Michigan,  in  the  case  of  Rogers  v.  Blackwell,  49  Mich.  192, 
said :  "  It  is  further  claimed  that  the  defendant  mortgagees 
.stand  in  the  relation  of  bona  fide  purchasers  and  should 
therefore  be  protected.  But  to  protect  them  would  be  to 
'T:ive  force  and  effect,  to  that  extent,  to  the  deed  of  convey- 
ance; to  treat  it  as  a  valid  subsisting  instrument;  to  not 
consider  it  as  voidable  but  as  valid.  If  the  acts  of  an  insane 
]>erson  can  thus  be  made  valid  and  binding,  an  easy  method  is 
thereby  found  for  disposing  of  his  property.  We  are  of 
opinion  that  the  complainant  is  entitled  to  the  relief  prayed 
for." 

In  the  case  of  Hovey  v.  Hobson,  53  Maine,  451,  after 
holding  that  a  deed  of  a  person  of  unsound  mind,  not  under 
guardianship,  obtained  without  fraud,  and  for  an  adequate 
consideration,  and  that  has  not  been  ratified,  is  not  void,  but 
voidable,  it  was  said,  in  speaking  of  the  rights  of  a  third 
person  as  an  innocent  purchaser :    "  It  is  apparent  that  the 
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protection  of  the  insane  and  the  idiotic  will  be  materially 
diminished,  if  the  heirs  can  not  follow  the  property  conveyed, 
but  are  limited  in  their  right  of  avoidance  to  the  immediate 
grantee  of  such  insane  or  idiotic  person.  The  acts  of  lunatics 
and  infants  are  treated  as  analogous,  and  subject  to  the  same 
rules.  Key  v.  DaviSy  1  Md.  32 ;  Hume  v.  Barton,  1  Ridg.  PI. 
77.  ^  The  grants  of  infants  and  persons  non  compos  are  par- 
allel both  in  law  and  reason.^  Thompson  v.  Leach,  3  Mod.  310. 
The  law  is  well  settled  that  a  minor  when  of  age  may  avoid 
his  deed  given  when  an  infant.  He  may  do  this  not  merely 
against  his  grantee,  but  he  may  follow  the  title  wherever  it 
may  be  found  and  recover  his  land." 

After  a  further  discussion  of  the  right  of  an  infant  to  thus 
reclaim  his  land  and  the  reasons  upon  which  that  right  rests, 
it  was  further  said  :  "  In  this  view  of  the  subject,  no  pur- 
chaser under  an  infant's  deed  is  innocent  in  the  eye  of  the  law, 
until  the  title  has  been  confirmed  by  the  matured  consent  of 
the  grantor."  And  still  further  :  "  When  a  man  is  defrauded, 
he  may,  as  against  his  grantee,  avoid  his  deed,  but  not  against 
those  deriving  in  good  faith  and  for  an  adequate  consideration 
a  title  from  such  grantee.  He  has  the  ability  to  convey  an 
indefeasible  title, — and  he  does  convey  such  title  to  all  bona 
fide  purchasers  from  his  grantee.  The  insane  man  has  not  the 
power  to  convey  such  indefeasible  title.  This  incapacity  in- 
heres in  all  titles  derived  from  him.  The  grantee,  whose  title 
is  thus  derived,  must  rely  on  the  covenants  of  his  deed.  He 
risks  the  capacity  to  convey  of  all  through  whom  his  title 
has  passed.  The  right  of  infants  and  of  the  insane  alike  to 
avoid  their  contracts  is  an  absolute  and  paramount  right,  su- 
perior to  all  equities  of  other  persons,  and  may  be  exercised 
against  bona  fide  purchasers  from  the  grantee." 

Other  holdings  in  that  case  may  not  be  reconcilable  with 
rulings  by  this  court,  and  hence  we  here  approve  so  much  of 
the  case  only  as  is  to  the  effect  that  persons  of  unsound  mind 
are  not  estopped  to  reclaim  their  land,  simply  because  it  may 
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have  passed  into  the  hands  of  third  persons  as  innocent  pur- 
chasers. 

We  here  repeat,  what  has  before  been  stated,  that  in  the 
case  before  us,  as  made  by  the  pleadings,  there  is  no  question 
of  restitution,  because  Emma  J.  received  nothing  directly  or 
indirectly  for  her  land. 

In  the  case  of  Wirebach  v.  First  NaPl  Bank,  97  Pa.  St. 
543  (39  Am.  R.  821,),  it  was  held  that  an  accommodation  en- 
dorser of  a  promissory  note,  who  receives  no  benefit  there- 
from either  to  himself  or  his  estate,  may  defend  against  a  bona 
fide  holder  on  the  ground  that  he  was  non  compos  mentis  at 
the  time  of  the  endorsement ;  and  this  though  the  holder  had 
at  the  time  of  the  transfer  to  him  no  knowledge  of  the  en- 
dorser's  lunacy.  In  that  case  the  court  quoted  with  approval 
from  the  case  of  Moore  v.  Hershey,  90  Pa.  St.  196,  the  follow- 
ing: "We  place  our  ruling  upon  the  broad  ground  that  the 
principle  of  commercial  law  above  referred  to  does  not  apply 
to  commercial  paper  made  by  madmen.  *  *  *  The  true  rule 
applicable  to  such  cases  is,  that  while  the  purchaser  of  a  prom- 
issory note  is  not  bound  to  inquire  into  its  consideration,  he 
is  affected  by  the  status  of  the  maker,  as  in  the  case  of  a  mar- 
ried woman  or  a  minor.  In  neither  of  these  cases  can  he  re- 
cover against  the  maker."  It  was  further  said :  "  If  the 
holder  could  recover  against  one  who  was  insane  when  he  en- 
dorsed or  made  the  note  without  consideration  therefor,  no 
wider  door  could  be  opened  for  the  swindler  to  despoil  such 
helpless  persons  of  their  estates.  An  infant  who  makes  or  en- 
dorses a  note  may,  by  his  representative,  plead  his  infancy  as^ 
a  complete  defence.  In  like  manner  a  lunatic  may  plead  in- 
sanity and  want  of  consideration.  The  consideration  respects 
himself^  not  the  holder  who  may  have  given  value  to  his  en- 
dorser. If  the  fact  that  the  holder  had  paid  value  were 
enough,  the  lunatic  could  not  defend  for  fraud  upon  him  or 
for  want  of  consideration ;  then  an  innocent  holder  could  re- 
cover, though  the  judgment  would  sweep  away  the  lunatic's 
entire  estate,  and  he  had  not  been  benefited  a  farthing.  *  *  * 
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The  holder  of  a  madman's  note  stands  in  no  better  position 
tlian  the  payee/' 

Mr.  Bishop,  in  his  work  on  contracts,  at  section  297,  in 
speaking  of  fraud,  infancy  and  insanity,  and  the  rights  of  third 
persons^as  innocent  purchasers,  says :  "  If  we  look  for  the 
true  reason  why,  when  a  man  has  but  a  voidable  title,  he 
can  make,  what  he  has  not,  a  complete  one  in  his  grantee,  we 
shall  probably  find  it  in  the  equitable  view  that  he  who  suf- 
fered his  own  weakness  to  be  imposed  upon,  and  was  therefore 
in  a  measure  to  blame,  should  bear  loss  rather  than  the  meri- 
torious third  person  who  was  clear  of  every  fault.  In  a  case 
of  insanity,  the  considerations  are  reversed.  To  the  insane 
person,  not  even  carelessness  can  be  attributed.  And  the 
third  person  was  in  a  degree  careless ;  because,  insanity  be- 
ing usually  a  permanent  condition,  he  could  ascertain  its  ex- 
istence by  inquiry,  as  a  third  person  could  not  a  fraud.  There- 
fore, the  rule  ought  to  be,  that,  if  real  estate,  for  example, 
has  by  the  deed  of  an  insane  man  passed  to  a  grantee  who 
has  conveyed  it  to  a  third  person,  though  for  its  full  value, 
and  without  notice,  this  third  person  should  have  a  mere 
defeasible  seizin,  like  his  grantor's." 

The  above  authorities,  from  which  we  have  made  the  copi- 
ous quotations,  make  strong  our  conclusion,  that  appellant 
may  not  enforce  his  mortgage  against  the  land,  simply  be- 
cause, in  good  faith,  without  knowledge  of  the  mental  imbe- 
cility of  Emma  J.,  and  in  reliance  upon  the  public  records, 
he  advanced  money  to  Henry  C,  and  accepted  from  him  the 
mortgage.  They  accord  to  Emma  J.  the  same  right  to  re- 
claim her  land  that  is  accorded  to  infants  under  like  Circum- 
stances, that  is,  the  right  to  reclaim  the  land  from  an  inno- 
cent third  person,  who  may  have  purchased  it  from  her 
grantee.  That  an  infant  has  such  a  right,  is  settled  in  this 
State  by  the  adjudications  of  this  court.  3Iiles  v.  Lingerman, 
24  Ind.  385 ;  Richardson  v.  Pate,  93  Ind.  423  (47  Am.  R. 
374) ;  Wiley  v.  Wilson^  77  Ind.  596 ;  Law  v.  Long^  41 
Ind.  586. 
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Indeed,  it  would  seem  thai  if  there  should  be  any  differ- 
ence between  the  case  of  infants  and  that  of  a  person  so  im- 
becile in  mind  as  Emma  J.  is  shown  by  the  pleadings  to 
have  been,  and  to  still  be,  that  diflereuce  ought  to  be  in  favor 
of  the  latter. 

A  person  under  the  age  of  majority,  with  a  normal  mind, 
may  have  discretion  to  understand  the  force  and  effect  of  a 
contract  entered  into,  and  so,  the  force  and  effect  of  a  deed 
for  his  lands.  A  person,  such  as  Emma  J.  is  shown  to  have 
been,  could  have  no  just  conception  of  what  she  was  doing 
in  executing  the  deed.  See  Burke  v.  Allen,  9  Foster  (N.  H.) 
106  (117). 

However  that  may  be,  we  are  clear  that  under  the  aver- 
ments in  the  pleadings,  Emma  J.,  by  her  guardian,  is  not 
estopped  to  reclaim  the  land,  and  have  her  title  quieted  as 
against  any  claim  of  appellant  under  his  mortgage. 

The  general  rule  is,  that  no  one  can  convey  a  better  title 
than  he  holds.  Under  that  general  rule,  Henry  C.  could  con- 
vey no  better  title  than  he  had  under  his  deed  from  Emma 
J.  On  account  of  her  mental  imbecility,  that  title  was  not 
indefeasible.  The  most  that  can  be  said  for  it  is,  that  it 
may  not  have  been  void,  but  voidable. 

The  protection  extended  to  innocent  purchasers  of  real 
estate,  rests  upon  the  doctrine  of  estoppel.  The  theory  is, 
that  the  grantor  has  done  something,  or  omitted  to  do  some- 
thing, which  has  induced  a  third  person  to  act  upon  the  ap- 
pearance of  things,  and  to  invest  his  money  in  the  land.  In 
other  words,  some  act  must  be  done,  or  there  must  be  some 
omission  which  would  render  the  avoidance  of  the  convey- 
ance a  fraud  upon  the  person  who  invested  his  money,  rely- 
ing upon  the  act  done,  or  the  appearance  of  things  caused 
by  such  omission.  It  is  impossible  to  conceive  how  Emma 
J.,  in  the  mental  condition  she  is  shown  to  have  been,  could 
have  done  anything,  or  been  guilty  of  omission,  which  could 
work  an  estoppel  against  her.  She  had  no  communication 
or  dealings  with  appellant.     She  did  not  cause  her  deed  to 


"H 


332  SUPREME  COURT  OF  INDIANA, 


Hull  V.  Louth,  GuardiaUi  et  al. 


Henry  C.  to  be  recorded,  and  if  she  had,  that  act  ought  not 
to  estop  her,  because  she  had  no  more  mental  ability  to  com- 
prehend its  meaning  than  she  had  to  comprehend  what  she 
was  doing  in  executing  the  deed.  She  could  not  be  guilty 
of  wrong  in  a  business  transaction,  because  she  lacked  the 
ability  to  bind  herself  by  such  a  transaction.  And  for  want 
of  such  ability,  she  could  not  be  guilty  of  an  omission  that 
would  estop  her.  But,  in  fact,  the  only  thing  she  did,  was 
to  execute  the  deed  to  Henry  C.  She  thus  put  it  in  his 
power  to  cause  a  record  of  it  to  be  made  that  might  mis- 
lead others.  But  for  that  act  she  is  not  responsible,  for  the 
same  reason  that  she  was  not  mentally  competent  to  execute 
the  deed. 

What  we  have  said,  is  limited  to  the  case  before  us,  as 
made  by  the  pleadings.  If  it  were  shown  that  a  considera- 
tion had  passed  from  Henry  C.  to  Emma  J.  for  the  deed,  or 
if  it  were  shown  that  the  money  advanced  by  appellant,  and 
received  by  Henry  C,  has  been  used  and  applied  for  the  use 
and  benefit  of  P^mma  J.,  possibly  the  case  might  be  differ- 
ent. What  the  rule  in  that  case  might  be,  we  do  not  decide, 
because  the  pleadings  do  not  make  such  a  case. 

Here,  there  are  no  equities  as  between  Emma  J.  and  Henry 
C,  because  there  was  no  consideration  for  the  deed,  cither  by 
or  of  anything  advantageous  to  her,  or  detrimental  to  him. 
Neither  are  there  equities  as  between  her  and  appellant,  be- 
cause she  had  no  dealings  with  him,  and  no  part  of  the 
money  advanced  by  him  to  Henry  C.  was  used  or  applied  for 
her  benefit.  It  results  from  what  we  have  said,  that  the 
court  below  did  not  err  in  sustaining  the  demurrers  to  appel- 
lant's pleadings. 

At  the  request  of  appellant,  the  court  below  made  a  spe- 
cial finding  of  the  facts.  Appellant  now  insists  that  the  con- 
clusions of  law,  based  on  the  facts  so  found,  are  erroneous, 
and  that,  therefore,  the  judgment  in  favor  of  Emma  J.  should 
be  reversed. 

Appellees'  counsel,  on  the  other  hand,  contend  that  appel- 
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lant  did  not  preserve  an  exception  to  the  conclusions  of  law 
in  such  a  manner  as  to  present  any  question  here.  That  con- 
tention can  not  be  disregarded  without  disregarding  the  stat- 
utory provision  as  to  the  time  at  which  such  an  exception 
must  be  taken. 

The  special  finding  of  facts  and  conclusions  of  law  thereon 
were  announced,  and  filed,  on  the  31st  day  of  December, 
1883.  Xo  exception  was  taken  to  the  conclusions  of  law  on 
that  day. 

Nothing  further  was  done  in  the  case  until  the  3d  day  of 
January,  1884.  Of  the  proceedings  in  the  case  on  that  day, 
there  is  this  entry  :  "  Come  the  parties,  appearing  as  hereto- 
fore, and  the  plaintiff  (appellant)  now  excepts  to  the  special 
finding  of  the  court,  and  the  conclusions  of  law  therein  con- 
tained, and  heretofore  filed,'^  etc. 

It  is  settled  by  the  decisions  of  this  court,  that  in  order  to 
save  any  question  for  review  here,  in  a  case  like  this,  an  ex- 
ception to  the  conclusions  of  law  must  be  taken  at  the  time 
the  decision  is  made.  Smith  v.  McKean^  99  Ind.  101 ;  Kolle 
V.  Foliz,  74  Ind.  54;  Johnson  v.  Bell,  10  Ind.  363 ;  Dickson 
\.  Rose,  87  Ind.  103;  Coan  y.  Grimes,  63  Ind.  21  (27); 
Dickson  v.  Lambei%  98  Ind.  487 ;  Cincinnati,  etc.,  R.  R.  Co. 
V.  Levision,  97  Ind.  488. 

It  is  argued  by  appellant's  counsel,  however,  that  as  appel- 
lees were  present  in  court  on  the  3d  day  of  January,  1884, 
when  the  court  noted  the  exception  to  the  conclusions  of  law, 
and  made  no  objection  to  the  exception  then  taken  and  noted, 
the  exception  may  be  made  available ;  in  other  words,  that 
appellees,  by  their  silence,  waived  the  objection  which  they 
now  make. 

We  are  unable  to  understand  how  the  silence  of  appellees 
can,  as  to  them,  operate  as  a  waiver,  or  in  any  way  render 
the  exception  available,  as  it  might  have  been  if  taken  at  the 
proper  time.  The  statute  requires,  that  in  order  to  save  any 
-question,  by  an  exception  to  the  conclusions  of  law,  it  must 
be  taken  at  the  time  the  decision  is  made. 
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In  this  case  it  was  not  so  taken.  The  taking  and  noting 
of  an  exception,  several  days  subsequent  to  the  decision,  did 
not  and  could  not  have  the  effect  of  making  the  exception 
then  taken  relate  back  to  the  time  when  it  ought  to  have 
been  taken.  We  do  not  see  how  the  action  of  the  court  in 
permitting  appellant  to  except  on  the  3d  day  of  January, 
1884,  and  in  noting  that  exception,  although  without  objec- 
tion by  appellees,  can  in  any  way  affect  their  rights. 

The  important  question  is,  not  when,  and  under  what  cir- 
cumstances was  the  exception  noted,  but  when  was  it,  in  fact, 
taken.  It  is  not  claimed  that  it  was  taken  at  the  time  the 
decision  was  made ;  indeed,  the  exception  as  noted,  shows  that 
it  was  taken  to  a  decision  made  prior  to  the  time  when  it  was 
taken  and  noted. 

A  former  statute  provided,  as  does  the  statute  now  in  force, 
with  an  exception  not  material  here,  that  a  motion  for  a  new 
trial  must  be  filed  at  the  term  at  which  the  verdict  or  deci- 
sion is  rendered.  - 

It  has  been  held  in  a  number  of  cases,  that,  under  those 
statutes,  such  a  motion  may  be  filed  at  a  subsequent  term,  by 
the  agreement  of  the  parties,  and  that  if  filed  at  a  subsequent 
term,  without  objection  from  the  party  adversely  interested, 
when  he  might  have  objected,  such  want  of  objection  will  be 
taken  as  a  waiver  of  the  objection  that  the  motion  was  not  filed 
within  the  time  fixed  by  the  statute.  There  is  some  analogy 
between  such  a  case  and  the  case  before  us,  but  we  think  the 
analogy  is  not  so  strong  as  to  make  the  rulings  in  those  cases 
conclusive  here.  A  motion  for  a  new  trial  invites  and  requires 
further  action  bv  the  court. 

After  the  court  and  the  parties  have  acted  on  such  a  mo- 
tion, there  is  reason  in  saying  that  the  parties  should  not  be 
allowed  to  say  that  the  motion  was  filed  too  late. 

An  exception,  such  as  that  taken  in  this  case,  does  not  re- 
quire any  action  by  the  court,  or  the  parties,  and  hence  ap- 
pellant can  not  say  that  he  was  in  any  way  misled  by  the 
silence  of  appellees. 
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It  is  further  contended  by  appellees,  that  no  question  is 
presented  by  the  assignment,  alleging  error  in  overruling  ap- 
pellant's motion  for  a  new  trial,  for  the  reason  that  the  record 
does  not  show  that  the  bill  of  exceptions  was  filed  within  the 
time  allowed  by  the  court,  or  filed  at  all,  and  especially,  that 
it  does  not  show  that  the  long-hand  manuscript  of  the  evi- 
dence was  filed  in  the  clerk's  office. 

On  the  12th  day  of  January,  1884,  the  court  overruled  ap- 
pellant's motion  for  a  new  trial,  and  granted  to  him  forty  days 
within  which  to  file  a  bill  of  exceptions. 

The  clerk  below  has  copied  into  the  transcript  an  entry 
made  by  him,  in  which  it  is  stated  that  on  the  23d  day  of 
January,  1884,  appellant  presented  to  the  judge,  in  open  court, 
a  bill  of  exceptions  for  his  signature,  and  that  it  was,  at  that 
time,  signed.  At  the  conclusion  of  that  entry,  is  this : 
"  Which  bill  of  exceptions  reads  as  follows,  to  wit : "  Imme- 
diately following  that  statement  in  the  record,  is  a  bill  of  ex- 
ceptions. At  the  end  of  the  bill  is  the  signature  of  the 
judge.  Immediately  preceding  that  signature  is  this :  "And 
the  court,  on  the  plaintiff's  motion,  hereby  certifies,  that  tlie- 
foregoing  is  a  true  bill  of  exceptions,  setting  forth  all  the 
evidence  given  on  the  trial  of  said  cause.  And  the  same  is 
ordered  to  be  made  a  part  of  the  record  of  said  cause.  Done 
this  28th  day  of  January,  A.  D.  1884." 

It  is  recited  in  the  bill,  that  Joseph  W.  Brackenridge,  a 
short-hand  reporter,  was  appointed  and  sworn  to  report  the  ev- 
idence, etc.  Preceding  the  signature  of  the  judge,  and  in  the 
body  of  the  bill,  there  is  a  long-hand  manuscript  of  the  evi- 
dence, attached  to  which,  at  the  close,  is  a  certificate  by  Mr. 
Brackenridge,  in  which  he  certifies  that  "  the  foregoing  is  a 
full,  true  and  complete  long-hand  manuscript  of  all  the  evi- 
dence given  in  the  foregoing  entitled  cause,  taken  and  made 
from  a  verbatim  short-hand  report,"  etc. 

In  the  certificate  of  the  clerk  below  to  the  transcript,  it  is 
stated  that  "the  foregoing  is  a  full  and  complete  transcript 
of  the  proceedings  had,  papers  filed,  and  judgment  rendered 
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in  the  above  entitled  cause,  and  also  the  long-hand  manu- 
script of  the  short-hand  reporter,  sworn  in  said  cause,  which 
is  filed  herein  and  made  part  of  the  record." 

It  thus  appears  that  the  record  consists  of  a  transcript  of 
the  proceedings  had,  papers  filed,  etc.  In  other  words,  the 
transcript  contains  copies  of  such  papers  only  as  were  filed. 
A  bill  of  exceptions,  including  the  long-hand  manuscript  of 
the  evidence,  made  a  part  of  it  when  filed,  is  clearly  a  paper 
in  the  cause.  It  is  thus  made  to  appear  that  the  bill  of  ex- 
ceptions was  filed.  It  also  appears  that  it  was  filed  within 
the  time  fixed  by  the  court. 

'  The  time  given  was  forty  days  from  the  12th  day  of  Jan- 
uary, 1884.  The  transcript  was  completed,  and  the  clerk's 
certificate  attached  on  the  15th  day  of  February,  1884.  It 
thus  necessarily  appears  that  the  bill  of  exceptions  was  filed 
within  the  time  given  by  the  court.  Armstrong  v.  Harsh- 
man,  93  Ind.  216. 

It  is  further  contended  by  appellees'  counsel,  that  there  is 
nothing  to  show  that  the  long-hand  manuscript  of  the  evi- 
dence was  filed  in  the  clerk's  office  separate  and  apart  from 
the  bill  of  exceptions,  and  prior  to  its  being  incorporated 
therein. 

The  bill  of  exceptions,  as  we  have  seen,  was  filed  within 
the  time  given.  The  long-hand  manuscript  of  the  evidence 
was  a  part  of  the  bill,  and  was,  therefore,  filed.  It  is  not 
necessary  to  the  filing  of  a  paper  that  it  shall  be  endorsed  as 
having  been  so  filed.  Such  an  endorsement  is  the  evidence 
of,  but  not  the  filing.  A  paper  is  filed  when  it  is  delivered 
to  the  proper  officer,  and  by  him  received  to  be  kept  on  file. 
Powers  V.  StaUy  87  Ind.  144.  The  certificate  of  the  clerk 
shows  too,  pretty  clearly,  that  the  long-hand  manuscript  of 
the  evidence,  in  the  record  before  us,  was  also  filed,  separate 
and  apart  from  the  bill  of  exceptions  of  which  it  Nvas  made 
a  part.  Whether  so  filed  before  the  bill  was  filed,  does  not 
appear.  Nor  do  we  think  it  essential  that  it  should  so  ap- 
pear.    The  statute,  section  1410,  R.  S.  1881,  is  somewhat 
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confasedy  but  in  our  judgment,  if  the  long-hand  manuscript 
Aif  the  evidence  is  filed  with,  and  as  a  part  of,  the  bill  of  ex- 
ceptions, that  is  sufficient ;  and  when  thus  filed,  it  may  be 
taken  from  the  bill  of  exceptions  and  be  made  a  part  of  the 
record  on  appeal  to  this  court,  without  being  copied.  Such 
is  the  scope  of  the  rulings  in  the  later  cases.  Williams  v. 
PendletoUy  etc.,  T.  P.  Cb.,  76.  Ind.  87 ;  Marshall  v.  State,  ex 
rel.,  107  Ind.  173 ;  Lowei'y  v.  Carver,  104  Ind.  447 ;  Dennis 
V.  State,  103  Ind.  142;  Brehm  v.  State,  90  Ind.  140;  Lee  v. 
State,  ex  rel,  88  Ind.  256 ;  Woollen  v.  Wishmier,  70  Ind.  108 ; 
Galvin  v.  Staie,  ex  rel.,  56  Ind.  51. 

We  do  not  think  that  the  case  of  Reid  v.  Houston,  49  Ind. 
181,  supports,  to  the  full  extent,  appellees'  contention  here. 
It  can  not  be  ascertained  from  an  examination  of  that  case, 
that  what  was  there  said  in  relation  to  the  long-hand  manu- 
script of  the  evidence  upon  appeal,  was  material  to  the  case 
before  the  court. 

This  brings  us  to  an  examination  of  appellant's  motion  for 
XI  new  trial.  He  chose  his  mode  of  trial,  and  that  was  by  a 
special  finding  of  the  facts,  and  conclusions  of  law  thereon. 
The  question  then  is,  not  whether,  upon  the  whole  evidence, 
he  should  recover,  not  whether  there  are  equities  between 
the  parties,  or  an  estoppel  of  any  kind  as  against  Emma  J., 
but  whether  the  trial  court  correctly  found  the  facts.  i2o6- 
inson  v.  Snyder,  74  Ind.  110. 

In  their  brief,  appellant's  counsel  concede  that  the  evidence 
sustains  the  special  finding  of  facts,  except  as  to  the  consid- 
eration for  the  deed  from  Emma  J.  to  Henry  C,  and  as  to 
the  unsoundness  of  Emma's  mind.  It  was  found  as  a  fact, 
in  the  special  finding  of  facts,  that  Emma  J.  is  now,  and 
always  has  been,  a  person  of  unsound  mind,  and  incapable 
of  managing  her  estate ;  that  in  1883  she  was  so  adjudged, 
and  a  guardian  of  her  person  and  estate  was  appointed. 

The  evidence  abundantly  sustains  the  special  finding  as  to 
the  condition  of  her  mind.  It  not  only  shows  that  she  was 
Vol.  109.— 22 
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incapable  of  managing  her  estate,  but  also  that  she  was  ut- 
terly incapable  of  comprehending  and  understanding  the  force 
and  effect  of  the  deed,  which  she  signed  by  her  mark. 

As  to  the  consideration  counsel  say :  "  The  court,  in  it» 
special  finding  of  facts,  wholly  fails  to  find  that  there  was  a 
consideration  for  the  deed  from  Emma  J.  Taylor,"  etc. 

The  special  finding  upon  that  question  is  as  follows:* 
"  Henry  C.  paid  nothing  at  the  time  of  the  making  of  said 
deed  for  said  lands,  but  it  was  stated  by  said  Catharine  Tay- 
lor (mother  of  Emma  J.),  in  the  presence  of  said  Emma  J., 
that  said  Emma  was  to  be  maintained  there  as  long  as  she 
lived,  and  said  Emma  and  said  Henry  C.  continued  to  live 
on  said  lands,  using  the  same  as  before  the  execution  of  said 
deed ;  the  said  Henry  C.  working  on  said  farm  as  before,  and 
said  Emma  receiving  the  same  maintenance  as  before,  that  is^ 
they  both  lived  on  said  lands  as  one  family,  and  were  main- 
tained therefrom,  both  before  and  after  the  making  of  said 
deed,  without  change  as  to  living  and  maintenance." 

If  it  be  said  that  the  finding,  as  made,  amounts  to  a  find- 
ing that  there  was  no  consideration  for  the  deed,  then  we  can 
not  disturb  the  finding  upon  the  weight  of  the  evidence. 
The  evidence,  we  think,  not  only  tends  to  sustain  the  find- 
ing, but  amply  sustains  it. 

It  is  stated  in  the  finding,  that  Catharine  Taylor  stated  in 
the  presence  of  her  daughter,  Emma  J.,  that  she  was  to  be 
maintained  on  the  farm  as  long  as  she  lived.  That  finding 
was  made  upon  the  evidence  of  Henry  C.  It  appears,  how- 
ever, that  the  statement  was  not  made  in  his  presence.  He 
learned  of  that  statement  from  Catharine  Taylor,  and  her 
communication  of  it  to  him  was  not  in  the  presence  of 
Emma  J.  There  is  nothing  to  show  that  he,  in  any  way, 
ever  asrreed  or  bound  himself  to  maintain  Emma  J.  on  the 
farm,  or  to  do  anything  else  in  consideration  of  the  convey- 
ance. It  is  stated  in  the  special  finding  that  he  and  Emma 
J.  continued  to  live  on  the  land,  using  the  same  as  before  the 
execution  of  the  deed,  and  there  is  nothing  to  show  that 
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Henry  C.  did  anything  in  pursuance  of  any  agreement,  or  as 
a  consideration  for  the  conveyance.  See,  as  bearing  on  the 
case,  Ikerd  v.  Beavers,  106  Ind.  483. 

If  it  be  said  that  the  s{>ecial  finding  is,  in  some  measure, 
a  finding  of  evidence,  and  not  of  facts,  and  that,  disregarding 
such  evidence,  the  sjxjcial  finding  is  so  defective,  uncertain 
and  ambiguous  as  that  it  ought  to  be  corrected,  then  appel- 
lant should  have  sought  a  remedy  by  a  motion  for  a  venire 
de  novo.     That  he  did  not  do. 

The  court  did  not  err  in  refusing  to  allow  appellant  to  ex- 
amine Emma  J.  as  a  witness.  She  had  been  adjudged  to  be 
insane,  and  was  under  guardianship.  Her  condition  was  no 
better  at  the  time  of  the  trial.  Such  persons  are  not  com- 
petent witnesses.     R.  S.  1881,  section  497. 

There  was  no  exception  to  the  ruling  of  the  court  in  de- 
clining to  have  Emma  J.  sworn,  and  to  examine  her  with  a 
view  of  ascertaining  her  mental  condition,  and  hence  no 
question  is  presented  here  upon  that  ruling. 

In  no  event,  could  such  an  experiment  be  of  any  avail, 
unless  it  were  shown  that  her  condition  at  the  time  of  the 
trial  was  the  same,  or  about  the  same,  as  at  the  time  when 
the  deed  was  executed.  There  was  no  ofier  to  produce  such 
evidence. 

After  the  testimony  in  the  case  was  closed,  except  a  few 
questions  to  one  witness,  appellant  requested  the  court  to  put 
Emma  J.  "in  charge  of  three  reputable  physicians  for  the 
purpose  of  making  a  complete  and  thorough  examination  as 
to  her  mental  condition. '*  That  the  court  refused.  There 
was  no  error  in  such  refusal.  In  the  first  place,  the  court 
was  not  bound  to  stop  the  case  at  that  stage  in  its  progress, 
for  the  purpose  of  selecting  physicians  and  having  such  an 
examination  made.  Whether,  if  appellant  had  used  proper 
diligence,  and  made  such  a  request  at  an  earlier  time  in  the 
progress  of  the  case,  it  ought  to  have  been  granted,  is  a  ques- 
tion we  need  not,  and  do  not  decide.  In  the  second  place, 
there  was  no  offer,  or  proposal,  to  make  the  result  of  such 
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an  examination  material^  by  showing  that  the  mental  condi- 
tion of  Emma  J.,  at  the  time^  was  the  same^  or  substantially 
the  same,  as  at  the  time  the  deed  was  executed. 

We  have  given  to  the  several  questions  discussed  by  coun- 
sel a  careful  and  patient  examination,  and  are  constrained 
to  hold  that  there  is  nothing  presented  by  the  record  that 
would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  1, 1887. 
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Collins  v.  Rupe. 

Drainaoe. — PstUion, — Highway. — Description.— A  petition  for  drainage  is 
not  bad  for  merely  failing  to  give  the  name  of  the  civil  township  in 
which  a  public  highway,  which  it  is  alleged  will  be  benefited,  is  sit- 
uate. 

From  the  Jay  Circuit  Court. 

/.  W.  Headington,  J.  J.  M.  LaFollette  and  J.  F.  LaFoIldtey 
for  appellant. 

T,  Bosworth  and  0.  H.  Adair,  for  appellee. 

Mitchell,  J. — This  was  a  proceeding  in  the  Jay  Circuit 
Court,  under  the  act  of  March  8th,  1883,  for  the  establish- 
ment of  a  public  drain. 

The  proceedings  are  challenged  on  the  ground  that  the  pe- 
tition was  insufficient.  The  petition  alleged,  among  other 
things,  that  a  public  highway  running  east  and  west  between 
sections  thirty  and  thirty-one,  in  township  twenty-two  north, 
of  range  fourteen  east,  would  be  benefited  by  the  proposed 
drain. 

The  only  objection  suggested  to  the  petition  is,  that  it  feils 
to  give  the  name  of  the  civil  township  in  which  the  public 
highway,  which,  it  is  alleged,  would  be  benefited,  is  situate. 
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There  is  no  substantial  merit  in  this  objection.  The  pub- 
lic highway,  to  which  it  is  alleged  benefits  will  accrue,  is  de- 
scribed in  the  petition,  and  the  number  of  the  township  in 
which  the  highway  is  situate  is  therein  given. 

The  statute  requires  a  description,  together  with  the  names 
of  the  owners,  of  lands  to  be  affected  by  the  drain  to  be  set 
out  in  the  petition.  It  also  provides  what  shall  be  a  suffi- 
cient description  of  the  right  of  way  of  any  railroad  com- 
pany believed  to  be  affected  by  the  proposed  drain.  It  then 
provides  that  the  petition  shall  also  state  ''  that  in  the  opinion 
of  the  petitioners  or  petitioner  either  that  the  public  health 
will  be  improved  or  that  one  or  more  public  highways  of  the 
county ''  will  be  benefited  by  the  proposed  drainage,  or  that 
the  work  proposed  will  be  of  public  utility. 

The  statement  concerning  the  benefit  to  public  highways, 
is  not  required  to  be  set  out,  with  a  view  of  imposing  a  charge 
upon  the  township,  but  is  one  of  the  several  averments,  in- 
dicating the  public  utility  of  the  work,  necessary  to  give  the 
court  jurisdiction.  Unless  the  petition  states  either  that  the 
work  proposed  will  improve  the  public  health,  benefit  one  or 
more  public  highways  of  the  county,  or  be  of  public  utility, 
it  can  not  be  entertained.     Baas  v.  Elliott,  105  Ind.  517. 

The  petition  in  question  states  that  the  proposed  work  will 
improve  the  public  health,  benefit  a  highway  described  as 
above,  and  that  it  will  be  of  public  utility.  It  was,  there- 
fore, sufficient,  without  giving  the  name  of  the  civil  town- 
ship as  contended  for. 

After  the  commissioners  of  drainage,  to  whom  the  matter 
was  referred,  made  their  report,  the  appellant  remonstrated, 
assigning  as  cause  that  the  report  of  the  commissioners  waa 
contrary  to  law,  that  the  assessments  against  the  lands  of  the 
remonstrants  were  too  high,  and  that  the  proposed  drain  would 
neither  improve  the  public  health,  benefit  one  or  more  public 
highways  of  the  county,  nor  be  of  public  utility. 

Upon  the  hearing  the  court  confirmed  the  assessments  as 
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made,  and  found  and  adjudged  that  the  proposed  drain  would 
improve  the  public  health,  and  would  be  of  public  utility. 

It  is  now  contended  that  the  finding  and  judgment  are  not 
sustained  by  sufficient  evidence.  The  evidence,  it  is  said, 
fails  to  show  that  the  highway  described  in  the  petition  would 
receive  any  substantial  benefit.  The  report  of  the  drainage 
commissioners  only  assessed  the  sum  of  two  dollars  benefits 
to  the  highway  against  the  township. 

Upon  examination  we  find  evidence  tending  to  show  that 
the  proposed  drain  would  carry  ofi^  water  from  the  vicinity 
of  a  public  school-house,  and  that  it  would  improve  the 
public  health  and  be  of  public  utility.  This  supports  the 
finding  and  judgment  below. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  1,  1887. 


No.  12,787. 

The  Indiana,  Bloomington  and  Western  Railway 

Company  v.  Sawyer. 

Kailroad. — Fence. — Siatwrm  and  Sidings. — lAahility  for  Animah  Killed. — 
Instruction. — A  railroad  company  is  not  required  to  fence  its  track  at 
stations  or  sidings  where  freight  is  received  and  discharged,  and  is  not 
liable  for  killing  animals  which  enter  upon  its  track  at  such  places,  and 
it  is  error  to  refuse  to  so  instruct  the  jury  where  there  is  evidence  to 
which  such  an  instruction  is  applicable. 

From  the  Warren  Circuit  Court. 

<7.  W,  Fairbanks  and  T.  F.  Davidson,  for  appellant. 
W.  E,  Baker,  for  appellee. 

NiBLACK,  J. — This  action  was  commenced  before  a  justice 
of  the  peace,  and  was  afterwards  appealed  to  the  Fountain 
Circuit  Court,  whence  the  venue  was  changed  to  the  Warren 
Circuit  Court. 
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The  complaint  charged  that,  on  the  29th  day  of  Novem- 
ber,  1884,  Charles  Sawyer  was  the  owner  of  a  horse  of  the 
value  of  $100,  and  that,  on  that  day,  the  horse  entered  upon 
the  track  of  the  Indiana,  Blooinington  and  Western  Railway 
Company  at  a  point  at  which  it  was  not  securely  fenced  in,  and 
was  run  over  and  killed  by  the  locomotive  and  cars  of  the 
railway  company,  in  the  county  of  Fountain,  in  this  State. 

Sawyer  obtained  a  verdict  for  $100,  and,  over  a  motion 
for  a  new  trial,  raising  several  questions  upon  the  proceed- 
ings at  the  trial,  had  judgment  on  the  verdict. 

Sawyer  was  a  witness  in  his  own  behalf.  He  testified  to 
his  ownership  and  the  value  of  the  horse  described  in  the  com- 
plaint; that,  about  the  time  named  in  the  complaint,  he 
found  the  horse  dead  near  the  railway  company's  track,  in 
Fountain  county,  under  circumstances  indicating  that  it  had 
been  killed  by  a  locomotive  and  cars  passing  over  the  traek; 
that  the  horse's  tracks  in  the  snow  indicated  that  it  had  en- 
tered upon  the  railway  track  through  a  cattle-pit  at  a  high- 
way crossing;  that  the  cattle-pit  was  only  about  five  inches 
deep,  and  a  part  of  it  had  slipped  to  one  side  so  that  the 
horse  could  easily  pass  through  it. 

On  cross-examination.  Sawyer  stated  that  there  was  a 
switch  and  side-track  at  the  highway  crossing;  that  tl\e  side- 
track extended  east  and  west  on  both  sides  of  the  highway 
at  the  crossing,  and  was  used  by  the  railway  company  for 
putting  in  and  taking  out  cars,  and  in  receiving  and  dis- 
charging freight,  as  the  business  at  that  place  required ;  that 
he  had  seen  brakeraen  employed  on  the  railway,  running 
along  on  the  ground  at  the  place  named,  in  doing  their  work 
of  putting  in  and  taking  out  cars ;  that  it  seemed  to  be  neces- 
sary for  the  brakemen,  in  doing  their  work,  to  pass  along 
the  side-track  and  over  the  point  where  the  horse  got  on  the 
track  and  through  tin)  cattle-pit.  There  was  other  evidence 
tending  to  corroborate  the  statements  thus  made  by  Sawyer 
on  his  cross-examination. 

At  the  proper  time,  the  railway  company,  by  its  attorney, 
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asked  the  court  to  give  to  the  jury  a  series  of  instructions^ 
the  fourth  and  fifth  of  which  were  as  follows : 

"  4th.  If  the  horse  in  question  got  onto  the  defendant's 
railway  track  from  a  highway  crossing,  at  a  point  where  the 
defendant  had  a  side-track  crossing  the  highway,  on  which  it 
received  and  discharged  freight,  and  which  it  had  constructed 
and  used  for  the  convenience  of  the  public  and  in  the  trans- 
action of  its  business  with  them,  then  the  defendant  was  not 
required  to  fence  or  inclose  its  track  at  that  point,  and  the 
plaintiff  could  not  recover. 

"  5th.  The  law  does  not  require  the  defendant  to  fence  its 
road  at  stations  or  sidings  where  freight  is  received  and  dis- 
charged, and  the  defendant  is  not  liable  in  an  action  like  this 
for  stock  that  may  get  upon  the  track  at  such  point  and  get 
killed." 

The  court  refused  to  give  the  instructions  thus  set  out,  and 
failed  to  give  any  other  instruction  covering  the  same  ground^ 
or  embracing  the  same  subject-matter,  and  upon  that  refusal 
a  question  was  reserved,  and  is  now  again  presented. 

The  instructions  in  question  stated  the  law  correctly  as  ab- 
stract legal  propositions,  and  were,  as  has  been  seen,  appli- 
cable to  a  material  part  of  the  evidence  given  at  the  trial. 
Under  such  circumstances  the  court  erred  in  refusing  to  give 
the  instructions.  The  doctrine  of  these  instructions  was  fully 
considered  in  the  recent  case  of  Indiana,  etc,,  R.  W.  Co,  v. 
Quick,  ante,  p.  295,  and  upon  the  authority  of  that  case  the 
judgment  in  this  case  ought  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Filed  Feb.  1,  1887. 
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No.  12,719. 

ROBY  V.  PiPHER   ET  AL.  \m  ^ 

100  ^ 
Evidence. — Failure  to  Sustain  Material  Issue. — Reversal  of  Judgment. — Where  lfO_  

the  eyidence  wholly  fails  to  sustain  the  finding  upon  a  material  issue,         }^   f^| 

the  cause  will  be  remanded  for  a  new  trial. 

Same. — Payment — For  evidence  held  not  sufficient  to  establish  a  plea  of 

payment,  see  opinion. 

From  the  Harrison  Circuit  Court. 

(?.  W.  Self,  W.  N.  Tracewdl  and  R.  J.  Tracewell,  for  appel- 
lant. 

W.  Cooky  for  appellees. 

HowK,  J. — In  this  case,  the  appellant,  Eoby,  the  plaintiff 
below,  substantially  alleged  in  his  complaint  that  he  had  sold 
the  appellees  six  hundred  saw-logs  at  the  agreed  price  of 
$1.50  per  log,  amounting  in  the  aggregate  to  the  sum  of 
$900;  that,  of  this  sum,  appellees  had  paid  him  $547.50, 
leaving  a  balance  of  $352.50  still  due  him  from  appellees 
and  wholly  unpaid.     Wherefore,  etc. 

Appellees  answered  by  a  general  denial  of  the  complaint, 
and  a  plea  of  payment,  to  which  appellant  replied  by  a  gen- 
eral denial.  The  issues  joined  were  tried  by  the  court,  and 
a  finding  was  made  for  appellees,  the  defendants  below;  and 
over  appellant's  motion  for  a  new  trial,  the  court  adjudged 
that  he  take  nothing  by  his  suit,  and  that  appellees  recover 
of  him  their  costs  herein. 

The  only  error  assigned  here  by  appellant  is  the  overrul- 
ing of  his  motion  for  a  new  trial.  The  causes  assigned  for 
such  new  trial  were,  that  the  finding  of  the  court  was  not 
sustained  by  sufficient  evidence,  and  was  contrary  to  law. 

Appellant  had  the  burden  of  the  issue  joined  on  his  com- 
plaint, while  the  appellees  had  the  burden  of  the  issue  joined 
on  their  plea  of  payment.  It  was  shown  by  appellant  on 
the  trial,  that  appellees  bought  of  him  the  logs  mentioned  in 
his  complaint,  under  the  terms  of  a  written  contract  exe- 
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-euted  bv  them.  We  set  out  so  much  of  this  contract  as 
applies  to  this  case,  as  follows : 

"Laconia,  Ind.,  Nov.  15th,  1883.  Pipher  &  Hamilton 
this  day  bought  of  Mr.  Curtis  Roby  *  *  *  all  the  poplar, 
oak  and  hickorv  timber  on  what  is  known  as  the  ^  Home 
Place,'  for  $1.50  per  log,  bad  hearts  to  be  measured  out; 
Mr.  Roby  to  cut  this  timber  down,  to  be  paid  for  when 
<;ut  down." 

By  an  abundance  of  uncontradicted  evidence,  appellant 
further  showed  that,  long  before  the  commencement  of  this 
suit,  he  had  cut  down  "all  the  poplar,  oak  and  hickory  tim- 
ber on  *  *  *  the  Home  Place,''  and  that  such  timber  made 
about  six  hundred"  logs,"  within  the  meaning  of  appellees' 
•contract.  So  that,  if  the  issue  joined  by  the  answer  in  de- 
nial of  the  complaint  had  been  the  only  issue  in  this  case  for 
trial,  it  is  very  clear,  we  think,  that  appellant  would  have 
been  entitled  to  a  finding  and  judgment  for  the  full  amount 
of  his  claim  herein. 

We  come  now  to  the  consideration  of  the  issue  joined  on 
appellees'  plea  of  payment,  as  to  which  issue,  as  we  have 
already  said,  the  burden  was  on  them  to  sustain  it  by  the 
evidence.  There  was  a  failure  of  evidence,  we  think,  to  sus- 
tain the  plea  of  payment.  This  evidence  consisted  of  the 
testimony  of  the  two  appellees,  and  there  was  not  entire 
harmony  in  their  evidence.  Appellee  Hamilton  testified 
that,  about  three  weeks  before  the  trial,  he  offered  to  pay  ap- 
pellant for  some  of  the  logs,  but  he  did  not  remember  how 
many.  "  Mr.  Roby  would  not  take  the  money,"  the  witness 
testified;  "he  claimed  that  we  owed  him  for  more."  If  the 
appellees  did  not  owe  Mr.  Roby  "  for  more,"  appellee  Ham- 
ilton did  not  so  testify.  Appellee  Pipher  testified:  "We 
claim  that  we  have  paid  Mr.  Roby  all  that  we  owe  him;" 
and  again:  "We  paid  him  for  all  the  timber  that  was  suita- 
ble for  sawing."  This  evidence  wholly  fails  to  show  that 
the  appellees  had,  in  compliance  with  their  written  contract, 
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paid  appellant  $1.50  "per  log"  for  all  the  poplar,  oak  and 
hickory  timber,  cut  down  by  him  on  the  "  Home  Place." 

We  are  of  opinion,  therefore,  that  the  trial  court  clearly 
€rred  in  overruling  appellant^s  motion  for  a  new  trial.  This 
is  not  a  case  of  conflicting  evidence.  It  is  simply  a  case  of 
the  failure  of  evidence,  on  the  part  of  appellees,  to  sustain 
their  plea  of  payment.  The  case  is  not  governed  or  con- 
trolled, therefore,  by  the  long  established  rule,  that  this  court 
will  not  disturb  the  verdict  of  a  jury  or  the  finding  of  a  trial 
court  upon  the  mere  weight  or  preponderance  of  the  evi- 
dence. Where,  as  in  this  case,  the  evidence  wholly  fails  to 
sustain  the  verdict  or  finding,  upon  a  material  issue  in  the 
•cause,  it  is  as  much  the  duty  of  this  court  to  reverse  the  judg- 
ment below  and  remand  the  cause  for  a  new  trial,  as  it  would 
be  for  any  error  of  law  occurring  at  the  trial  and  excepted 
to.  This  is  settled  by  our  decisions.  Roe  v.  Gronkhite,  55 
Ind.  183;  Butterfield  v.  Trittipo,  67  Ind.  338;  Kitch  v. 
Schoenell,  80  Jnd.  74. 

The  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded  with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 

Filed  Jan.  6, 1887 ;  petition  for  a  rehearing  overruled  Feb.  1, 1887. 
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Injunction. — City. —  Street  Improvement. —  Collection  of  Unauthorvsed  Aasess- 
Tnent. — Injunction  will  lie  to  restrain  the  collection  of  an  assessment  for 
a  street  improvement  levied  upon  property  which  the  city  had  no  power 
to  assess  for  such  improvement. 

City. — Street  Improvement. — Assessment. — Complaint  (0  Enjoin  Collection. —  Ordi- 
nance.—  Yeas  and  Nays. — Estimate. — Mistake. — Questions  as  to  the  taking 
of  the  yeas  and  nays  on  the  passage  of  an  ordinance,  as  to  the  amount 
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of  the  estimate  and  as  to  a  mistake  in  describing  the  property,  can  not 
be  presented  by  a  complaint  to  enjoin  the  collection  of  a  street  improTe- 
ment  assessment. 
Same. — Appeal  from  Prtcept, — C<mdu8wene8&  of  JtuigmerU. — Dcacripittm.— ^«p 
PrecepL — Where,  on  appeal  by  a  property -owner  from  a  precept,  the 
proceedings  are  sustained,  and  judgment  is  rendered  in  favor  of  the  con- 
tractor, the  latter  is  concluded  by  it,  if  unappealed  from,  as  to  all  ques- 
tions before  the  court,  including  the  validity  of  the  estimate  and  the 
sufficiency  of  the  description,  and  can  not  take  out  another  precept 

From  the  Tippecanoe  Circuit  Court. 

W.  C.  Wilson  and  /.  H,  Adams,  for  appellants. 
W.  C.  L.  Taylor  and  jB.  W.  Langdon,  for  appellees. 

Elliott,  C.  J. — The  complaint  of  the  appellees  is  for  an 
injunction  restraining  the  appellants  from  collecting  an  as- 
sessment made  for  the  cost  of  improving  a  street.  There  are 
many  allegations  in  the  complaint  that  are  out  of  place  in  a 
suit  for  an  injunction  brought  after  the  completion  of  the 
improvement. 

The  question  as  to  whether  the  yeas  and  nays  were  taken 
on  the  passage  of  an  ordinance  can  not  be  presented  by  a 
complaint  for  an  injunction,  unless  the  suit  is  brought  before 
the  work  is  done.  That  question,  if  it  can  be  made  at  all 
after  the  completion  of  the  work,  can  only  be  made  by  ap- 
peal from  the  precept.  We  are,  indeed,  inclined  to  the  opin- 
ion that  it  can  not  be  made  in  any  event  after  the  contract 
has  been  awarded.  Taber  v.  Grafmiller,  ante,  p.  206 ;  Tab&r 
V.  Fergxison,  ante,  p.  227. 

The  question  as  to  whether  the  estimate  was  made  for  the 
proper  amount  can  not  be  put  in  issue  by  a  suit  for  an  in- 
junction. That  question  must  be  made  and  tried  on  appeal, 
for  appeal  is  the  remedy  provided  by  law,  and,  as  is  well 
known,  an  injunction  will  not  lie  where  there  is  a  legal 
remedy. 

Nor  can  a  mere  mistake  in  describing  the  property  be  tried 
by  injunction ;  that,  like  the  questions  already  discussed,  can 
only  be  tried  on  appeal.     The  law  is  that  all  questions  which 
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are  properly  triable  on  appeal  must  be  so  tried,  and  not  by 
injunction,  except  such  questions  as  go  to  the  power  and  ju- 
risdiction of  the  common  council.  It  is  to  such  questions 
that  the  decisions  in  Wilson  v.  Foole,  33  Ind.  443,  Goring  v. 
McTaggarty  92  Ind.  200,  Gty  of  Fort  Wayne  v.  Shoaff,  106 
Ind.  66,  are  applicable. 

The  complaint  avers  that  the  property  does  not  abut  on 
South  street,  and,  as  that  was  the  street  improved,  this  aver^ 
ment  makes  the  complaint  good,  for  the  power  to  assess 
property  was  confined  to  lots  abutting  on  the  street  improved 
at  the  time  the  work  was  done.  It  is  not  within  the  juris- 
diction of  the  common  council  to  tax  property  not  embraced 
within  the  provisions  of  the  act  of  incorporation.  Oity  of 
Fort  Wayne  v.  Slioaff,  supra. 

At  the  time  the  contract  was  awarded  and  the  estimate 
issued,  the  act  of  incorporation  did  confine  the  power  of  the 
city  to  assess  property  to  the  lots  bordering  on  the  street,  al- 
though the  law  has  since  been  changed.  Ray  v.  City  of 
Jeffersonvilley  90  Ind.  567. 

It  is  also  alleged  that  Henry  Lammers,  the  appellees'  an- 
cestor, appealed  from  the  precept,  and  that  on  the  trial  of  the 
appeal  a  judgment  was,  on  the  25th  day  of  March,  1875,  ren- 
dered against  him  for  $1,353.  Upon  this  judgment  executions 
were  issued.  This  judgment  concludes  the  appellants,  and  they 
can  not  disregard  it  and  take  out  another  precept.  All  questions 
relevant  to  the  validity  of  the  assessment  were  before  the 
court  in  that  case,  and  under  the  rule  laid  down  in  the  often 
approved  case  of  Fischli  v.  Fischli,  1  Blackf.  360,  those  ques- 
tions are  conclusively  settled.  If  the  appellants  were  not 
satisfied  with  the  judgment  in  their  favor,  their  remedy  was 
by  appeal.  The  case  is  utterly  unlike  one  in  which  judgment 
is  given  the  land-owner  on  account  of  errors  in  the  proceed- 
ings of  the  common  council,  for  here  the  judgment  is  in  the 
contractors'  favor  on  all  those  questions,  and  they  were  awarded 
a  recovery.  If  the  recovery  was  not  such  as  they  were  enti- 
tled to,  their  remedy  was  by  appeal.     They  can  not  escape 
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the  force  of  that  judgment^  for  it  was  not  founded  on  errors 
in  the  corporate  proceedings.  The  cases  which  hold  that 
where  the  contractor  is  defeated  on  the  ground  ^hat  the  pro- 
ceedings were  erroneous,  he  may  commence  back  of  the  first 
error  and  correct  the  proceedings,  are  not  in  point. 

The  answer  admits  the  issuing  of  the  first  precept,  the  ap- 
peal and  the  judgment.  It  sets  forth  a  copy  of  the  judgment 
or  decree,  from  which  it  appears  that  the  sum  of  $1,353  was 
awarded  the  appellants;  that  of  this  sum  $1,120.26  was  the 
amount  of  the  estimate,  and  that  the  remainder  of  the  judg- 
ment was  for  interest.  It  further  appears  that  a  lien  was  de* 
clared  in  favor  of  the  appellants,  and  that  it  was  ordered  to 
be  foreclosed. 

The  attempt  of  the  pleader  to  avoid  the  effect  of  this  de- 
cree is  futile.  It  fully  covers  the  whole  case  and  adjudicates 
all  questions.  It  may  have  been  erroneous,  but  that  can  not 
be  investigated  in  this  collateral  proceeding.  There  is  a  per- 
sonal judgment,  and  that  merges  the  claim  of  the  appellants. 
The  quotation  from  Freeman  on  Judgments,  section  218,  has 
no  relevancy  here,  for  here  there  was  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.  There  was  in  this  case  no 
mistake  as  to  the  parties,  and  the  case  of  Wixonx  v.  Stephens, 
17  Mich.  518,  is  not  at  all  in  point. 

The  decision  in  the  case  of  Conyers  v.  Merides,  75  Ind.  443, 
and  cases  based  upon  it,  can  not  be  applicable  here,  for  here 
there  was  no  contract  between  the  parties  in  which  there 
could  be  a  mistake.  The  mistake  in  the  description  in  a 
mortgage  is  a  mutual  mistake  of  the  contracting  parties,  but 
in  such  a  ease  as  this  there  are  no  parties  to  the  contract  ex- 
cept the  city  and  the  contractors.  In  such  a  case  as  this  one 
of  the  principal  questions  for  trial  on  appeal  from  the  precept 
is  whether  the  estimate  properly  describes  the  property.  That 
is  a  question  directly  in  issue,  and  one  that  must  be  decided, 
for,  in  strictness,  the  proceedings  are  against  the  property. 
City  of  New  Albany  v.  Smith,  16  Ind.  215.  It  is  evident, 
therefore,  that  a  judgment  in  favor  of  the  contractor  settles 
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the  question  as  to  the  validity  of  the  estimate  and  the  suffi- 
ciency of  the  description.  Estoppels  by  judgment  are  mu- 
tual, and  surely  a  property-owner  could  not  enjoin  the  en- 
forcement of  a  decree  rendered  on  an  appeal  from  a  precept, 
on  the  ground  that  the  estimate  was  invalid  because  the  prop- 
erty was  not  properly  described.  The  answer  is  bad,  and  the 
court  did  right  in  sustaining  the  demurrer  to  it. 

The  evidence  shows  that  there  was  a  former  adjudication^ 
and  it  is  therefore  unnecessary  to  examine  it  further.. 

Judgment  affirmed. 

Filed  Feb.  1, 1887. 


No.  12,621. 

ViXTON  V.  The  Builders  and  Manufacturers  Asso- 

CIATIOX  ET  AL. 

Mechanic's  Lien. — Notice, — Act  of  ISSS.  — Section  5  Construed,— Under  sec- 
tion 5  of  the  act  of  March  6th,  1883  (Acts  of  1883,  p.  140),  concerning 
mechanics'  liens,  a  verbal  notification  to  the  owner  or  his  agent  that 
material  is  being  furnished  to  or  work  performed  for  the  contractor,  is 
sufficient  to  enable  a  material  man  or  mechanic  to  acquire  a  lien. 

Same. —  Word  ^^Sotify." — Meaning  of. — The  word  "  notify,"  used  in  such  sec- 
tion, never  imports  or  implies,  of  necessity,  a  notice  in  writing,  and  such 
notice  will  not  be  required  unless  it  is  clear  that  it  was  so  intended. 

From  the  Marion  Superior  Court. 

S.  Claypool  and  W.  A.  Ketcham^  for  appellant. 
E,  A.  Parker  and  i.  B.  Swift,  for  appellees. 

HowK,  J. — In  their  brief  of  this  cause,  appellant's  learned 
counsel  say:  *' There  is  but  one  question  presented  by  the 
record,  viz. :  What  is  the  proper  construction  to  be  given  to 
section  5  of  the  act  of  March  6th,  1883,  in  regard  to  mechan- 
ics' liens?'' 

The  act  referred  to  by  counsel  is  entitled  "  An  act  con- 
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oerning  liens  of  mechauics,  laborers,  and  material  men,"  was 
approved  March  6th,  1883,  and,  by  virtue  of  an  emergency 
declared,  was  in  force  from  and  after  its  passage.  Acts  of 
1883,  p.  140,  et  acq.     Section  5  of  such  act  reads  as  follows: 

"To  enable  the  mechanics  or  other  persons  furnLshing 
material  or  performing  labor,  as  above  provided,  to  a  con- 
tractor, to  acquire  such  lien,  he  must  at  or  before  the  time 
he  furnishes  the  material  or  performs  the  labor,  notify  the 
owner  or  his  agent  that  he  is  furnishing  the  materials  or  per- 
forming the  work  for  the  contractor/^ 

In  our  decision  of  this  cause,  we  shall  confine  our  opinion 
strictly  to  the  consideration  of  the  question,  as  above  stated 
by  appellant's  counsel.  This  question  is  fairly  presented  for 
our  decision,  by  the  record  of  this  cause  and  the  error  as- 
signed thereon.  Without  stating  the  record  or  any  part 
thereof,  it  will  suffice  to  say  that  it  became  a  question  in  the 
cause  below,  whether  or  not  the  appellant  as  owner  was  en- 
titled, under  the  provisions  of  section  5  above  quoted,  to 
notice  in  writing  from  the  persons  who  were  seeking  to  en- 
force alleged  liens  against  her  or  her  property,  for  materials 
furnished  or  labor  performed  to  or  for  her  contractor;  or 
whether  or  not  a  verbal  notice  merely  from  such  persons  to 
her  or  her  agent  was  a  sufficient  compliance  with  the  require- 
ments of  such  section  of  the  statute,  to  enable  such  persons 
to  acquire  the  lien  mentioned  therein.  The  court  at  special 
terra  held,  and  the  general  term  affirmed  such  decision,  tliat 
mechanics  or  other  persons  are  not  required,  under  such  sec- 
tion 5  of  the  statute,  to  notify  the  owner  or  his  agent  in 
writing,  but  that  a  verbal  notification  to  the  efiect  specified 
therein,  given  at  or  before  the  time  mentioned,  to  the  owner 
or  his  agent,  will  be  a  sufficient  compliance  with  such  section 
of  the  statute  to  enable  such  mechanics  or  other  persons  to 
acquire  the  lien  provided  for  therein.  If  this  construction 
of  section  5,  above  quoted,  be  the  correct  construction,  the 
judgment  below  must  be  affirmed.  If,  however,  the  true 
construction  of  such  section  5  required  that  appellant,  or  her 
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agent^  should  have  been  notified  in  writings  then  the  judg- 
ment below  must  be  reversed. 

We  are  of  opinion  that  the  court  below,  both  at  special 
and  in  general  term,  has  given  the  true  construction  to  sec- 
tion 5,  above  quoted,  of  the  act  of  March  6th,  1883,  con- 
cerning liens  of  mechanics,  laborers  and  material  men.     The 
word  noti/yy  used  in  such  section,  is  a  compound  word  of 
Latin  derivation,  and  its  primary  and  literal  meaning  is  ^^  to 
make  known."     According  to  the  best  American  lexicog- 
raphers of  the  English  language,  Webstel*  and  AVorcester, 
the  secondary  meaning  of  the  word  notify  is  "  to  give  notice 
to ; "  though  it  is  conceded  that  the  use  of  the  word,  in  this 
secondary  sense,  is  not  sanctioned  by  English  usage.     Web- 
ster gives  and  illustrates  this  secondary  meaning  of  the  word 
'^notify,"  as  follows:    "To  give  notice  to;  to  inform  by 
words  or  writing,  in  person  or  by  message,  or  by  any  signs 
which  are  understood  ;  as,  the  constable  has  notified  the  citi- 
zens to  meet  at  the  city  hall;  the  bell  notifies  us  of  the  time 
of  meeting."     It  is  clear  from  these  secondary  definitions  of 
Webster,  and  clearer  still,  if  possible,  from  his  illustrations, 
that  the  word  notify  never  imports  or  implies,  of  necessity, 
a  notice  in  writing.     Whenever  it  is  intended  that  the  word 
*' notify,"  as  used  in  a  statute,  shall  signify  a  notice  in  writ- 
ing, we  think  that  such  intention  should  be  expressed  in 
words,  or  should  be  implied  by,  or  be  apparent  from,  other 
provisions  of  the  same  statute.     There  is  nothing  in  the  stat- 
ute under  consideration  to  indicate  that  the  word  "  notify" 
is  used  in  section  5  of  the  act,  in  any  other  than  its  primary 
and  literal  meaning.     On  the  contrary,  we  think  it  clearly 
appears  from  all  the  provisions  of  the  statute,  that  whenever 
it   was  intended  by  the  law-making  power  that  notice  in 
writing  must  be  given,  such  intention  is  expressed  therein  in 
clear  and  unmistakable  terms.     Indeed,  the  rule  is  general 
that,  unless  otherwise  provided  by  statute,  a  verbal  notice 
^11,  in  all  cases,  be  as  eflPective  as  a  written  notice,  provided 
Vol.  109.— 23 
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it  conveys  the  necessary  information  between  the  proper 
parties,  at  or  within  the  prescribed  time. 

What  we  have  said,  disposes  of  the  controlling  question  in 
this  case,  adversely  to  the  views  expressed  by  appellant's 
counsel  in  argument.  The  conclusion  we  have  reached,  that 
a  verbal  notification  to  the  appellant  or  her  agent  was  a  sufifi- 
cient  compliance  with  the  requirements  of  section  5  of  the 
statute,  so  far  as  the  kind  of  notice  is  concerned,  necessarily 
leads  to  the  affirmance  of  the  judgment  below.  For  the  facts 
found  by  the  trial  court  fully  support,  we  think,  its  conclu- 
sions of  law,  to  the  efiFect  that  the  authorized  agents  of  appel- 
lant were  verbally  notified  by  the  appellees,  at  the  proper 
time,  that  they  were  severally  furnishing  materials  for  her 
contractor. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  23, 1886;  petition  for  a  rehearing  overruled  Feb.  1, 1887. 


142    495| 

ROSZELL  V.  ROSZELL. 

Deed. —  Reformation. —  Mistake. —  MiUualUy. —  Estoppel, —  Contract.—  Where 
one  party  to  an  agreement  has  knowledge  of  a  mistake,  and  of  the  other 
party's  ignorance  thereof,  and  with  such  knowledge  remains  silent  when 
he  should  speak,  he  is  estopped  to  defeat  a  reformation  by  asserting  that 
the  mistake  lacks  mutuality. 

Same.— 2i7fe  BonrZ.— AVIiere  one  purchases  and  pays  full  consideration  for 
land  held  by  his  vendor  by  title  bond,  and  it  is  agreed  that  the  latter 
shall  cause  a  conveyance  to  be  made  to  the  purchaser,  but,  without  his 
knowledge  or  consent,  causes  the  conveyance  to  be  made  to  the  pur- 
chaser's son,  a  reformation  of  the  deed  can  not  be  defeated  on  the  ground 
that  the  mistake  is  not  mutual. 

Same. — Statute  Construed. —  Parent  and  Child. — The  operation  of  section 
2974,  R.  S.  1881,  is  restricted  by  subsequent  sections  to  cases  in  which 
the  party  claiming  the  benefit  of  an  alleged  trust,  himself  created  what 
he  afterwards  claims  to  be  a  trust,  and  does  not  prevent  a  father,  who 
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has  paid  the  purchase-money,  from  showing  that  the  deed  was  made  to 
a  child  through  mistake,  or  contrary  to  his  intention. 
Same. — Aeqaieaeence, — Burden  of  Proof ,— In  a  suit  to  reform  a  deed,  brouglit 
within  twenty  years,  the  burden  is^on  the  defendant  to  show  that  there 
was  such  acquiescence  on  the  part  of  the  plaintiff,  after  knowledge  of 
the  mistake,  as  to  render  it  inequitable  to  grant  the  relief  asked. 

From  the  Decatur  Circuit  Court. 

J,  K,  Swing  and  C.  Eioing,  for  appellant, 
F.  E.  Gavin,  for  appellee. 

Mitchell,  J. — The  facts  in  this  case  are  stated,  and  an 
important  preliminary  question  decided,  in  Roazell  v.  JRoszell, 
105  Ind.  77.  The  case  is  now  before  us  for  decision  upon  its 
merits,  the  errors  assigned  being  that  the  court  below  erred 
in  overruling  the  appellant's  demurrer  to  the  complaint,  and 
in  overruling  his  motion  for  a  new  trial. 

In  substance,  the  complaint  discloses  the  following  facts : 
In  1862  James  M.  Roszell  enlisted  in  the  army.  Having  re- 
ceived $175  bounty  money,  he  purchased  a  lot  of  Smith  Arm- 
strong, which  the  latter  owned  by  title  bond  only.  Roszell 
paid  the  entire  purchase-price  to  Armstrong,  who  still  owed 
to  his  vendor  part  of  the  purchase-price.  This  Armstrong 
agreed  to  pay.  He  also  agreed  that  he  would  cause  his  vendor 
to  make  a  deed  conveying  the  lot  to  Roszell.  Subsequently, 
while  James  M.  Roszell  was  in  the  army,  Armstrong  paid  the 
balance  of  the  unpaid  purchase-money,  but,  contrary  to  his 
agreement  with  Roszell,  and  without  the  latter's  knowledge 
or  consent,  he  caused  the  deed  to  be  made  to  Leonidas  Ros- 
zell, an  infant  son  of  James  M.  After  the  close  of  the  war 
James  M.  took  possession  of  the  lot,  made  lasting  and  val- 
uable improvements  upon  it,  which  cost  some  ^500  or  more. 
It  is  alleged  that  the  deed  was  executed  to  his  son  by  mistake. 
Prayer  for  an  order  that  the  lot  be  conveyed  to  the  plaintiff, 
and  that  his  title  should  be  quieted. 

On  appellant^s  behalf  it  is  now  contended  that,  upon  the 
facts  stated  in  the  complaint,  the  plaintiff  below  was  not  en- 
titled to  any  relief.     It  is  said  that  in  order  to  justify  the  in- 
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tervention  of  a  court,  there  must  have  been  a  mutual  mistake 
by  both  parties  to  the  deed,  and  that  because  the  grantor  was 
not  mistaken,  and  the  infant  grantee  was  invested  with  the 
title  without  any  mistake  on  his  part,  and  without  having 
invested  the  money  of  another,  and  taken  the  title  in  viola- 
tion of  any  agreement,  the  court  had  no  jurisdiction  to  afford 
relief. 

Of  course,  when  the  action  is  to  reform  an  instrument,  on 
the  simple  ground  that  a  mistake  has  occurred  in  the  written 
memorial  of  the  agreement  between  the  parties,  it  must  ap- 
pear that  the  mistake  was  mutual,  and  that  the  reformation 
is  necessary  in  order  that  the  writing  may  correctly  speak  the 
agreement,  as  it  was  actually  made  and  understood  by  both 
parties.  The  reformation  is  not  to  make  a  new  agreement, 
but  to  establish  and  perpetuate  the  old  one.  Wdshbillig  v. 
Dienharty  65  Ind.  94. 

When,  however,  it  is  once  conceded  that  the  deed  or  in- 
strument in  question  does  not  correctly  state  the  facts  actually 
agreed  upon,  the  conclusion  follows,  either  that  the  parties 
were  mutually  mistaken  as  to  the  facts  therein  recited,  or  that 
one  party  has  been  overreached  or  disappointed  by  the  con- 
duct of  the  other.  In  either  event,  the  case  stands  for  relief 
upon  its  own  ground.  If  the  mistake  be  that  of  one  party 
only,  its  consequences  will  be  determined  accordingly  as  the 
other  was,  or  was  not,  cognizant  of  or  responsible  for  the 
mistake.  Worley  v.  Moore,  97  Ind.  15 ;  Kerr  Fraud  and 
Mistake,  pp.  409-413. 

The  agreement  having  been  satisfactorily  established",  if  it 
appears  that  the  mistake  was  known  to  one  of  the  parties, 
who,  with  knowledge  of  the  ignorance  of  the  other,  never- 
theless kept  silent  when  he  should  have  spoken,  the  party 
having  knowledge  will  be  estopped  to  defeat  a  reformation 
by  alleging  that  he  knew  that  the  instrument  was  different 
from  the  agreement. 

It  being  admitted  by  the  demurrer  that  James  M.  Roszell 
paid  the  entire  purchase-price,  and  that  Armstrong  agreed  to 
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cause  his  vendor  to  convey  the  lot  to  him,  Armstrong  will 
not  be  heard  to  say  that  the  conveyance  to  the  infant  son  was 
not  a  mistake  on  his  part.  The  appellant,  the  son,  having 
paid  nothing,  can  not,  while  admitting  the  agreement  be- 
tween his  father  and  Armstrong,  and  that  his  name,  instead 
of  the  name  of  his  father,  was  inserted  in  the  deed  as  grantee 
by  mistake,  assert  that  the  mistake  may  not  be  corrected  for 
want  of  mutuality.  Armstrong's  vendor  had  no  further  in- 
terest in  the  transaction  than  to  receive  the  money  due  on 
the  title  bond  and  make  the  deed  as  directed  by  the  former. 
The  transaction  was  between  Armstrong  and  James  M.  Ros- 
zell, and  because  Armstrong's  vendor  made  the  deed  to  the 
appellant  in  good  faith,  in  ignorance  of  the  mistake,  is  no 
reason  why  a  court  of  equity  should  be  prevented  from 
looking  at  the  real  transaction,  and  dealing  with  it  accord- 
ingly. Murray  v.  Selhy  53  Ga.  257;  Phenix  Ins,  Co.  v. 
Allen,  ante,  p.  273. 

It  is  said  that  because  the  appellant  was  the  mere  passive 
recipient  of  the  title,  without  any  wrong-doing  on  his  part, 
he  took  an  absolute  title  in  the  lot  so  conveyed  to  him,  freed 
from  any  trust  under  section  2974,  R.  S.  1881.  This  section 
provides  that :  "  When  a  conveyance  for  a  valuable  consid- 
eration is  made  to  one  person,  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter;  but  the  title  shall  vest  in  the  former,  subject  to  the 
provisions  of  the  next  two  sections."  The  case  falls  directly 
within  the  first  clause  of  the  second  section  following,  which 
is  in  effect,  that  the  provisions  of  section  2974  shall  not  ex- 
tend to  cases  where  the  alienee  shall  have  taken  an  absolute 
conveyance  in  his  own  name  without  the  consent  of  the  per- 
son with  whose  money  the  consideration  was  paid.  The 
operation  of  section  2974  is  restricted  by  the  subsequent  sec- 
tions to  cases  in  which  the  party  claiming  the  benefit  of  an 
alleged  trust,  himself  created  what  he  afterwards  claimed 
as  a  trust. 

The  purpose  of  the  statute  relied  on  was  to   prevent  par- 
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ties  who  had  purposely  and  perfectly  executed  voluntary 
settlements,  and  had  caused  lands  to  be  conveyed  to  others, 
from  engrafting  trusts  upon  such  settlements  and  convey- 
ances, solely  upon  the  ground  that  the  party  seeking  to  estab- 
lish such  trust  had  paid  the  consideration  for  the  conveyance. 
Hosford  v.  Merwin,  5  Barb.  51 ;  Perry  Trusts,  section  98, 
et  passim. 

This  statute  does  not  prevent  a  father  who  has  paid  the 
purchase-money  from  showing  that  the  deed  was  made  to  a 
child  through  mistake,  or  contrary  to  his  intention.  Perry 
Trusts,  section  148. 

The  demurrer  to  the  complaint  was  properly  overruled. 
The  evidence  fairly  sustains  all  the  material  averments  in 
the  complaint. 

Lastly,  it  is  contended  that  the  plaintiff  below  acquiesced 
in  the  deed  as  made  for  a  period  of  thirteen  years,  during 
which  time  he  remained  in  possession  and  made  valuable 
improvements  on  the  lot.  Hence  it  is  argued,  he  has  slept 
upon  his  rights  so  long,  that  a  court  of  equity  will  afford 
him  no  relief. 

It  does  not  appear  from  anything  contained  in  the  record 
when  the  appellee  became  aware  of  the  mistake  in  the  deed. 
It  does  not  appear  that  rights  in  third  parties  have  inter- 
vened or  grown  up  under  the  deed,  the  correction  of  which 
was  sought,  or  that  the  defendant  in  any  way  changed  his 
situation. 

It  was  incumbent  on  the  defendant  to  make  it  appear — less 
than  twenty  years  having  elapsed — that  there  was  such  ac- 
quiescence, after  knowledge  of  the  mistake,  as  would  now 
render  it  inequitable  to  afford  the  relief  to  which  the  plain- 
tiff would  otherwise  have  been  entitled.  This  has  not  been 
done.  MorrtBonv.  Collier,  79  Tnd.  417 ;  Hill  Trustees,  p.  269; 
Hutson  V.  Furnas f  31  Iowa,  154;  Lindsay  v.  Davenport,  18 
111.  375.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  27, 1887, 
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Intoxicating  Liquor. — Druggist.  —  Physician. — Sale  on  Sunday, —  Written 
Prescription, — A  sale  of  intoxicating  liquor  on  Sunday,  by  a  druggist, 
without  a  written  prescription,  is  an  offence  under  section  2099,  K.  S. 
1881,  although  tlie  druggist  is  himself  a  physician. 

From  the  Morgan  Circuit  Court. 

i.  Fei^guson  and  C,  G.  JRenner,  for  appellant. 
L.  T.  Michener,  Attorney  General,  and  W.  B.  Hordy  for 
the  State. 

Elliott,  C.  J. — The  statute  makes  it  an  offence  for  "  any 
druggist  or  druggist's  clerk  ^'  to  sell  liquor  on  Sunday,  "  un- 
less the  person,  to  whom  the  same  is  sold,  *  *  shall  have 
first  procured  a  written  prescription  therefor  from  some 
regular' practicing  physician  of  the  county."  R.  S.  1881, 
section  2099. 

In  Barton  v.  State,  99  Ind.  89,  it  was  held,  in  a  carefully 
considered  and  well  written  opinion,  that  the  provision  of 
the  statute  requiring  a  written  prescription  is  imperative,  and 
we  can  see  no  possible  reason  for  departing  from  that  opinion, 
for  it  gives  just  effect  to  the  words  of  the  statute,  prevents 
abuses,  and  produces  a  wholesome  result. 

In  this  case  there  was  no  written  prescription  from  any 
physician,  and  we  can  not  hold  the  appellant  excused  upon 
the  ground  that  he  was  himself  a  physician.  The  statute 
makes  no  exceptions,  and  the  court  can  not  create  them  ex- 
cept in  very  clear  cases  and  where  there  is  an  imperious  ne- 
cessity, and  then  only  in  order  to  prevent  manifest  injustice. 
Eastman  v.  Stoie,  ante,  p.  278. 

A  person  who  sells  in  defiance  of  the  provisions  of  the  law 
<loes  so  at  his  peril.  It  is  possible  that  there  may  be  cases  of 
urgent  necessity  demanding  immediate  action,  where  a  drug- 
gist would  be  held  excused  for  selling  liquor  without  a  "  writ- 
ten prescription,"  but  this  is  not  such  a  case ;  on  the  contrary, 
the  evidence  impresses  us  with  the  belief  that  the  liquor  was 
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not  sold  exclusively  for  medicinal  purposes,  for  no  medical 
examination  was  made,  and  no  necessity  shown  for  selling 
the  liquor  in  violation  of  law. 

There  is  a  reason,  and  a  solid  one,  for  requiring  a  "  writ- 
ten prescription,"  for  it  is  evidence  of  a  tangible  and  lasting 
form,  and  it  puts  a  professional  man  upon  record  as  having 
deliberately  advised  a  patient  to  buy,  and  a  druggist  to  sell, 
liquor  on  Sunday.  It  is  an  eflFective  means  of  preventing 
abuses,  and  is  quite  as  important  in  a  case  where  the  druggist 
is  himself  a  physician  as  in  any  other.  But  we  need  not  pur- 
sue the  discussion  further,  for  the  statute  says  there  must  be 
a  "  written  prescription,"  and  it  is  the  duty  of  everybody, 
physicians  as  well  as  any  one  else,  to  obey  the  law. 

Judgment  affirmed. 

Filed  Feb.  2, 1887. 
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Zartman,  Trustee,  v.  The  State,  ex  rel.  Champ  et  al. 

School  Funds. — Expenditure  in  Anticipation. — Implied  Pledge, — Where  the 
expenditure  of  any  school  fund  has  been  lawfully  anticipated,  as  by 
contracting  debts  or  borrowing  money  on  the  faith  of  such  fund  when 
it  becomes  available,  it  is  thereby  impliedly  pledged  to  the  use  to  which 
it  has  been  so  applied  in  advance. 

Same. — Mandamtis. — ToumRhip  Trustee. — Toitm. — School  Buildings. — Man- 
damus will  not  lie  to  compel  a  township  trustee  to  pay  to  the  schoo) 
trustees  of  an  incorporated  town  school  funds  which  had  been  impli- 
edly pledged  by  his  predecessor,  prior  to  the  incorporation  of  the  town, 
for  the  payment  of  a  debt  contracted  by  the  township  in  the  erection 
of  a  school  building  within  the  town  limits,  and  which  funds,  other- 
wise, the  school  authorities  of  the  town  would  be  entitled  to  receive. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirhy  J.  Mitchell,  R.  P.  Effinger  and  JB.  J".  Lovelandy 
for  appellant. 

/.  M.  Browuy  N,  N,  Antrim  and  D.  P.  Baidmn,  for  appellees* 
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NiBLACK,  J. — This  was  a  proceeding  in  the  name  of  the- 
State,  on  the  relation  of  John  Champ,  Ephraim  Clendenning 
and  John  S.  Wilson,  as  trustees  of  the  school  town  of  Macy 
in  Allen  township,  of  Miami  county,  in  this  State,  against 
John  Zartman,  trustee  of  said  township  of  Allen,  for  a  writ 
of  mandate  requiring  the  latter  to  pay  over  to  the  relators 
certain  school  funds  alleged  to  be  in  his  hands  and  to  belong 
to  said  school  town  of  Macy. 

The  affidavit  alleged  that  the  town  of  Macy  was  duly  in- 
corporated by  the  board  of  commissioners  of  said  county  of 
Miami  at  their  March  term,  1884,  and  has  ever  since  con- 
tinued to  be  an  incorporated  town ;  that  the  relators  were,  as- 
the  school  trustees  thereof,  entitled  to  receive  and  to  control 
all  the  school  funds  which  belonged  to  said  town  of  Macy, 
and  to  the  persons  attached  thereto  for  educational  purposes ; 
that,  at  his  settlement  with  the  auditor  of  said   county  of 
Miami,  in  June,  1884,  the  defendant,  Zartman,  as  trustee  of 
the   school  township  of  Allen  aforesaid,  received  of  school 
funds,  belonging  alike  and  pro  rata  to  said  township  of  Al- 
len and  to  said  town  of  Macy,  including  the  persons  and  ter- 
ritory attached  thereto  for  educational  purposes,  the  sum  of 
3157.72,  of  which  $21.36  belonged  to  the  relators  in  their 
capacity  as   school  trustees,  as  herein  above  stated ;  that  at 
said  June  settlement,  in  the  year  1884,  the  said  Zartman  re- 
ceived the  further  sum  of  $951.87,  consisting  of  special  and 
common  school  revenue  belonging,  in  like  manner,  to  the  said 
school  township  of  Allen  and  to  the  said  town  of  Macy,  and 
those  attached  thereto,  of  which  the  relators,  in  their  said 
capacity  as  trustees,  were  entitled  to  receive  $182;  that  at 
his  January  settlement  with  said  county  auditor  in  the  year 
1885,  the  said  Zartman  received  the  still  further  sum  of 
$874.25,  consisting  also  of  special  and  common  school  reve- 
nue, of  which  the  relators,  in  their  said  trust  capacity,  were- 
entitled  to  receive  and  control  $167.16,  making  the  total  sum 
of  $370.52,  which  the  relators  claimed  they  were  so  entitled 
to  receive  and  control ;  that  the  said  Zartman,  upon  demand,, 
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-had  failed  and  refused  to  pay  over  said  last  named  sum,  or 
any  part  thereof,  to  the  relators.  Wherefore  an  alternative 
writ  of  mandate  was  demanded. 

An  alternative  writ  of  mandate  was  accordingly  issued^  and 
Zartman,  appearing,  demurred  upon  the  ground  that  the  fects 
alleged  were  not  sufficient  to  entitle  the  relators  to  the  relief 
demanded,  but  his  demurrer  being  overruled,  Zartman  made 
return  to  the  writ,  admitting  that  the  town  of  Macy  had  been 
incorporated  as  alleged;  that  the  relators  were  the  school 
trustees  of  said  town;  that  he,  Zartman,  had,  on  the  17th 
day  of  April,  1884,  become,  and  still  was,  the  trustee  of  the 
school  township  of  Allen,  as  charged,  and  that  he  had  school 
funds  in  his  possession  as  stated,  and  averring : 

First  That  $41.28  of  the  money  demanded  by  the  relators 
^as  raised  by  taxes  levied  prior  to  the  1st  day  of  April,  1883, 
and  was  in  the  hands  of  his  predecessor  before  the  town  of 
Macy  was  incorporated. 

Secondly,  That  he,  the  said  Zartman,  became  the  trustee 
of  the  school  township  of  Allen  on  the  17th  day  of  April, 
1884,  and  at  that  time  received  from  his  predecessor  in  office 
the  sum  of  $288.96 ;  that  at  the  distribution  of  school  funds 
in  May,  1884,  he  received  the  further  sum  of  $951.87,  and 
that  at  the  December  distribution  in  1884,  he  received  the 
additional  sum  of  $874.75,  making  in  all  the  sum  of  $2,- 
115.58,  and  comprising  the  only  moneys  which  had  come  into 
his  hands  as  such  trustee,  prior  to  the  commencement  of  this 
proceeding ;  that  all  of  said  money  was  raised  from  taxes  as- 
sessed as  of  the  1st  day  of  April,  1883,  and  of  dates  prior 
thereto  ;  that,  by  reason  of  the  premises,  the  relators  were  not 
entitled  either  to  demand  or  receive  any  of  the  moneys  so  in 
his,  the  said  Zartman's,  possession. 

Thirdly.  That  since  his  election  as  trustee  of  said  school 
township  of  Allen,  there  had  come  into  his,  the  said  Zart- 
man's,  hands  money  raised  by  special  tax  for  school  purposes, 
and  belonging  to  the  special  school  revenue  the  several  sums 
mentioned  in  the  second  paragraph  hereof,  which  was  all  the 
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money  belonging  to  the  common  school  fund  which  had  come 
into  his  hands  before  the  commencement  of  this  suit ;  that 
said  several  sums  of  money  were  raised  by  taxes  assessed  long 
before  the  incorporation  of  said  town  of  Macy  ;   that  the 
above  named  sum  of  $288.96  came  into  the  hands  of  his 
predecessor  in  office  before  said  town  of  Macy  was  incorpo- 
I'ated;  that  in  the  year  1882  the  school  township  of  Allen 
purchased  land  within  the  present   limits  of  said  town  of 
Macy,  paying  therefor  the  sura  of  $250  out  of  the  special 
school  revenue  of  such  school  township,  and  in  the  year  1883 
erected  on  the  land  so  purchased  a  large  brick  building  for 
the  school  purposes  of  the  township  at  a  cost  of  about  $5,- 
000 ;  that  at  the  time  he,  the  said  Zartman,  became  the  trus- 
tee of  said  township,  as  herein  above  stated,  said  township, 
as  a  school  corporation,  was  indebted  to  one   Charles  H. 
Brownell  for  money  borrowed  for,  and  used  in,  the  construc- 
tion of  said  school  building,  in  a  sum  exceeding  $3,000 ;  that 
out  of  the  special  school  revenue  which  had  so  come  into  his 
hands,  he,  said  Zartman,  had  paid  to  the  said  Brownell  upon 
such  indebtedness  amounts  as  follows :    On  the  27th  day  of 
June,  1884,  $1,061.11;    on  the  9th  day  of  January,  1885, 
$143.36 ;   that  a  sum  exceeding  $2,000  was  still  due  upon 
said  indebtedness ;  that  at  the  time  of  the  incorporation  of 
said  town  of  Macy,  and  for  some  time  prior   thereto,  said 
school  building  had  been  entirely  completed,  and  was  under 
the  exclusive  control  of  said  school  township,  and  had  been, 
and   still  was,  used  by  such  township  for  school  purposes ; 
that  said  building  was  at  the  time  of  its  incorporation,  and 
still  continued  to  be,  within  the  corporate  limits  of  said  town 
of  Macy ;  that  at  the  time  of  its  incorporation,  said  town  took 
possession  and  exclusive  control  of  said  building,  and  still 
continued  in  such  possession  and  exclusive  control ;  that  said 
town  had  failed  and  refused  to  contribute  anything  to  dis- 
charge the  indebtedness  incurred  in  the  construction  of  said 
building,  and  that  the  application  of  the  money  in  his  hands 
to  the  payment  of  such  indebtedness  was  the  only  way  known 
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to  him,  said  Zartman,  by  which  said  town  could  be  compelled 
to  contribute  its  just  proportion  to  the  discharge  of  said  in- 
debtedness ;  that  he  was  awaiting  the  determination  of  this 
suit  before  he  would  apply  the  remaining  money  in  his  hands 
to  the  further  extinguishment  of  such  indebtedness.  Where- 
fore he  claimed  that  he  ought  not  to  be  required  to  pay  over 
any  of  the  school  moneys  then  in  his  hands  to  the  relators. 

Fourthly.  That  the  said  school  town  of  Macy,  upon  tacts 
alleged  as  above,  was  indebted  to  the  school  township  of 
Allen  in  the  sum  of  $350,  for  the  use  and  occupancy  of  the 
school  building  constructed  by  said  township  as  herein  above 
set  forth,  which  sum  he,  Zartman,  asked  to  have  set  off  against 
the  amount  demanded  by  the  relators. 

A  demurrer  was  sustained  to  all  the  paragraphs  of  Zart- 
man^s  return,  and  he  declining  to  make  further  return,  the 
alternative  writ  of  mandate  was  made  peremptory,  and  he 
was  ordered  to  pay  over  to  the  relators,  as  trustees  of  the 
school  town  of  Macy,  the  sum  of  $370.52  out  of  the  special 
school  revenue  in  his  hands  as  trustee  of  the  school  township 
of  Allen,  and  judgment  was  rendered  against  him  for  costs. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  alternative  writ  of  mandate,  and  the  sustaining  of  de- 
murrers to  the  several  paragraphs  of  Zartman's  return,  but 
the  argument  submitted  on  Zartman's  behalf  is  addressed 
only  to  the  alleged  suflBciency  of  the  return  to  the  alternative 
writ  of  mandate. 

The  alternative  writ  of  mandate  constituted  a  good  prima 
facie  case  for  the  relief  demanded,  and  was,  hence,  as  a  com- 
plaint, suflBcient  upon  demurrer.  Johnson  v.  Smith,  64  Ind. 
275  ;  Hon  v.  State,  ex  rel,  89  Ind.  249. 

It  has  been  in  effect  held  by  this  court  in  many  instances; 
that  any  of  the  school  funds,  except  the  fund  for  tuition,  may 
be  expended  in  anticipation,  that  is  to  say,  may  be  practically 
pledged  in  advance  by  entering  into  contracts,  contracting 
debts  or  borrowing  money  on  the  faith  of  such  funds  when 
they  shall  become  available.     Harney  v.  Wooden,  30  Ind. 
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178;  Sheffield  School  Tp.  v.  Andrews,  56  Ind.  157  ;  Bicknell 
V.  Widner  School  Tp,,  73  Ind.  501 ;  Wallis  v.  Johnson  School 
Tp.y  75  Ind.  368 ;  Pine  Civil  Tp.  v.  Ruber  M^g  Co.,  83 
Ind.  121 ;  StaiCy  ex  rel.,  v.  SaodgrasB,  98  Ind.  546. 

Accepting  the  averments  of  the  third  paragraph  of  the  re- 
turn to  the  alternative  writ  of  mandate  as  true,  as  the  de- 
murrer to  it  did,  the  expenditure  of  all  the  school  funds  in 
Zartmau^s  hands  had  been  anticipated  by  the  contraction  of 
a  debt,  or  rather  by  borrowing  money,  upon  the  faith  of  such 
funds,  to  erect  a  school-house  within  the  territorial  limits  of 
the  town  of  Macy. 

A  state  of  facte  was,  consequently,  presented  which  would 
render  it  highly  inequitable  to  require  Zartraan  to  pay  over 
to  the  relators  in  this  case  a  part  of  such  funds  in  his  hands 
to  be  applied  to  purposes  other  than  the  payment  of  the  debt 
contracted  for  the  erection  of  the  school-house  in  question. 
The  fair  inference  from  all  the  decided  cases,  having  any 
reference  to  the  subject,  is,  that  where  the  expenditure  of  any 
school  fund  has  been  lawfully  anticipated,  the  fund  becomes 
thereby  impliedly  pledged,  or  set  apart,  to  the  use  to  which 
it  has  been  so  applied  in  advance.  This  brings  us  to  the  con- 
clusion that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  third  paragraph  of  Zartman's  return  to  the  alternative 
writ  of  mandate,  and  that  for  that  reason  the  judgment  ought 
to  be  reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  relators,  and 
the  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Piled  Feb.  2, 1887. 
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Dedication. — Statutory. —  User,— Town.  —  Streets  and  Alleys.  —  Streets  and 
alleys  of  a  town,  as  fixed  by  continuous  user  for  more  than  twenty  years, 
will  prevail  as  against  a  prior  invalid  statutory  dedication. 

Survey. — County  Surveyor. —  Conclwnveness  of  Decisions.  —  Decisions  by  a 
county  surveyor  are  only  conclusive,  when  not  appealed  from,  in  cases 
where  he  is  called  upon  to  perform  a  duty  enjoined  upon  him  by  law. 

From  the  Brown  Circuit  Court. 

G,  W,  Cooper  and  W.  M.  Waltmany  for  appellant. 
iJ.  i.  Coffey  and  \V,  R.  Harrison,  for  appellees. 

Elliott,  C.  J. — In  the  year  1836,  WilHam  Snider  owned 
a  tract  of  land  on  which  he  desired  to  locate  a  village,  and  in 
that  year  he  made  a  plat  of  the  proposed  village  and  desig- 
nated streets  and  alleys  thereon.  But  this  plat  was  not  exe- 
cuted as  the  statute  required,  and  was  not  good  as  a  statutory 
dedication.  Allen  v.  City  of  VincenneSy  25  Ind.  531 ;  Taylor 
V.  City  of  Fort  Wayne,  4tl  Ind.'^  274 ;  2  Dillon  Munic.  Corp. 
(3d  ed.),  section  628. 

The  plat  was  founded  on  an  erroneous  description  of  the 
land,  and  this  error  materially  changed  the  dimensions  and 
location  of  the  streets  and  alleys,  and  the  user  by  the  public 
did  not  correspond  with  the  streets  and  alleys  as  designated 
on  the  plat  of  the  village.  As  the  attempted  statutory  dedi- 
cation was  invalid,  the  location  and  dimensions  of  the  streets 
and  alleys  were  fixed  by  the  user  which  began  as  earlj  as 
1840,  and  as  fixed  by  that  user  they  must  be  regarded  as 
now  existing.  The  streets  and  alleys  as  established  by  this 
user  are  as  they  are  claimed  by  the  appellee  to  be,  and  this 
claim  must  prevail  over  that  based  on  the  plat  executed  in 
1836.  There  are,  indeed,  no  highways  except  such  as  the 
user  created. 

There  is  no  question  of  estoppel  in  the  case,  for  the  fects 
stated  in  the  special  finding  show  that  the  appellant  acquired 
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no  rights  until  after  the  streets  and  alleys  had  been  fixed  and 
located  by  continuous  user  for  more  than  twenty  years. 

The  appellees  were  not  bound  by  the  decision  of  the  county 
surveyor  made  in  April,  1879.  The  surveyor  was  not  called 
a{K)n  "  to  establish,  relocate,  or  perpetuate  corners,"  but  he 
was  called  upon  "  to  make  a  survey  of  the  lots,  streets,  alleys 
and  lines  of  the  town  of  Georgetown."  The  decision  of  the 
surveyor  is  not  conclusive  in  such  cases,  for  his  decision  is 
only  conclusive,  when  not  appealed  from,  in  cases  where  he 
is  called  upon,  after  due  notice  to  land-owners,  "  to  establish, 
relocate  or  perpetuate  corners." 

The  case  of  Herbst  v.  Smith,  71  Ind.  44,  is  not  in  point, 
for,  in  that  case,  the  surveyor  was  called  upon,  after  due  no- 
tice, to  perform  a  duty  enjoined  on  him  by  law,  and  to  act 
in  a  matter  where  his  decisions,  if  not  appealed  from  within 
three  years,  became  conclusive. 

Judgment  affirmed. 

Filed  Jan.  28, 1887. 
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Bryan  v.  Scholl. 

Pl«£ADlKG. — Answer. — Prior  Action  Pending. — A  plea  of  prior  action  pend- 
ing, in  order  to  suspend  or  abate  the  action  to  whicli  it  is  pleaded,  must 
show  that  the  action  pending  is  between  the  same  parties,  and  for  the 
same  cause  as  that  involved  in  the  action  sought  to  be  abated. 

Same. — An  answer  to  a  complaint  in  ejectment,  which  alleges  that  the 
plaintiff's  right  to  recover  is  based  upon  a  decree  of  foreclosure ;  that 
within  a  year  from  the  rendition  of  such  decree  the  defendant  therein 
brought  proceedings  in  the  proper  court  for  a  review  of  such  judgment 
and  decree ;  that  the  court  in  such  proceedings  decided  adversely  to 
the  defendant  and  rendered  judgment  against  him  therein ;  that  the 
defendant  had  prayed  an  appeal  from  such  judgment  last  named,  filed 
an  appeal  bond,  and  directed  the  clerk  to  make  a  transcript,  which  he 
intended  to  file  in  the  office  of  the  clerk  of  the  Supreme  Court,  upon 
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its  completion,  and  praying  that  the  proceedings  be  held  in  abeyance 
until  his  proposed  appeal  should  be  decided,  is  insufficient  for  anj 
purpose. 

Same. — Demurrer, — Form  q/l — FUa  in  AbatemenL — A  demurrer  to  a  plea  in 
abatement  in  the  ordinary  form,  alleging  that  the  answer  does  not  state 
facts  sufficient  to  constitute  a  cause  of  defence,  is  sufficient. 

Evidence. — Description  of  Real  Estate, — OmimonoJ  County, — Judicial  Kwrni- 
edge, — Where  the  plaintiff  in  an  ejectment  suit  derives  his  title  from  a 
sheriff's  deed,  on  decree  in  foreclosure  proceedings,  it  is  competent  for 
him  to  introduce  in  evidence  the  decree,  the  certified  copy  thereof  issued 
to  the  sheriff  and  the  notice  of  sheriff's  sale,  although  neither  of  them 
recites  in  terms  that  the  land  therein  described  is  situate  in  the  countj 
where  the  proceedings  were  had  ;  it  appearing  from  the  complaint,  and 
the  mortgage  exhibited  therewith,  that  the  land  was  in  such  county, 
and  the  documents  offered  in  evidence  containing  a  proper  description 
of  such  land  by  township  and  range,  which  brings  the  location  thereof 
within  the  judicial  knowledge  of  the  court. 

From  the  Clinton  Circuit  Court. 

J.  V.  Kent  and  J.  W.  Merritt,  for  appellant. 
S.  H,  Doyal  and  P.  W.  Gard,  for  appellee. 

MiTCHEi^L,  J. — This  was  a  suit  in  ejectment,  the  coraplaiut 
being  in  the  usual  form  for  the  recovery  of  real  property. 

The  defendant  filed  an  answer  which  is  denominated  a  plea 
in  abatement.  It  alleged,  in  substance,  that  the  plaintiff 
based  his  right  to  recover  the  land  in  dispute  upon  a  decree 
of  foreclosure,  given  against  the  defendant  by  the  Clinton 
Circuit  Court,  in  favor  of  one  Heavilon.  It  was  averred,  that 
within  a  year  from  the  rendition  of  the  decree  through  which 
the  plaintiff  claimed,  the  defendant  below  filed  his  complaint 
in  the  proper  court,  asking  for  a  review  of  the  judgment  and 
decree,  and  that  such  proceedings  were  had  in  that  behalf,  as 
that  the  Clinton  Circuit  Court,  upon  the  hearing,  adjudged 
that  he  was  not  entitled  to  a  review,  and  gave  judgment 
against  him  accordingly. 

The  answer  alleged  further,  that  the  defendant  had  prayed 
an  appeal  from  the  judgment  in  the  proceedings  for  review, 
to  the  Supreme  Court ;  that  he  had  filed  an  appeal  bond,  and 
directed  the  clerk  to  make  a  transcript  of  the  record,  which 
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he  intended  to  file  in  the  office  of  the  clerk  of  the  Supreme 
Court,  immediately  upon  its  completion. 

Upon  the  facts  thus  summarized^  the  court  was  asked  to 
hold  the  proceedings  in  abeyance  until  the  proposed  appeal 
should  be  decided. 

A  demurrer  was  sustained  to  the  answer,  and  this  ruling  is 
assigned  as  error. 

The  answer  was  clearly  insufficient  for  any  purpose.  It 
shows  affirmatively  that  no  appeal  had  been  perfected  at  the 
time  of  the  commencement  of  this  suit,  and  if  a  perfected 
appeal  from  the  judgment  in  the  proceedings  for  review  had 
been  shown,  that  would  have  been  no  cause  .for  the  abate- 
ment of  this  action.  A  plea  of  prior  action  pending,  in  order 
to  suspend  or  abate  the  action  to  which  it  is  pleaded,  must 
show  that  the  action  pending  is  between  the  same  parties,  and 
for  the  same  cause  as  that  involved  in  the  action  which  is 
sought  to  be  abated.  2  Works  Pr.  and  PL  684;  Board,  ctc,^ 
V.  Lafayette,  etc.,  i2.  i?.  Co.,  50  Ind.  85,  117 ;  Commissioners, 
etc.y  v.  Holman,  34  Ind.  256 ;  Fitzgerald  v.  Gray,  61  Ind. 
109  ;  Eiceman  v.  State,  ex  reh,  75  Ind.  46 ;  Merritt  v.  Rickey, 
100  Ind.  416. 

If  an  appeal  had  been  perfected,  the  facts  set  out  in  the 
answer  might  have  constituted  sufficient  ground  for  an  ap- 
plication to  the  court  to  stay  proceedings.  As  to  this,  how- 
ever, we  decide  nothing.      Walker  v.  Heller,  73  Ind.  46. 

Some  criticism  is  made  upon  the  form  of  the  demurrer. 
It  is  said,  the  ordinary  form,  that  the  answer  does  not  state 
facts  sufficient  to  constitute  a  cause  of  defence,  is  not  suffi- 
cient when  addressed  to  a  plea  in  abatement. 

We  have  been  cited  to  no  authority,  and  are  not  aware  of 
anv,  which  makes  a  distinction  in  the  form  of  a  demurrer, 
when  addressed  to  a  plea  in  abatement  or  other  answer. 

Speaking  of  general  and  special  demurrers,  and  the  proper 
occasion  for  their  use,  a  standard  author  on  pleading  and 
Vol.  109.— 24 
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practice  says :    "  The  plaintiff,  however,  need  never  demur 
specially  to  a  plea  in  abatement."     1  Tidd  Pr.  695. 

After  the  demurrer  to  the  plea  in  abatement  had  been  sus- 
tained, the  defendant  answered  the  general  denial,  and  upon 
the  issue  thus  made  finding  and  judgment  followed,  upon  a 
trial  by  the  court,  against  the  appellant. 

At  the  trial  the  court  admitted  in  evidence  the  complaint 
and  proceedings  in  the  foreclosure  suit,  already  referred  to, 
including  the  decree  of  foreclosure  and  the  certified  copy 
thereof,  issued  to  the  sheriff,  together  with  the  return  show- 
ing the  sale,  and  also  the  certificate  of  purchase  and  the 
sheriff's  deed  to  the  appellant. 

These  all  appear  to  be  regular,  except  that  in  the  decree 
of  foreclosure  and  the  certified  copy  thereof  issued  to  the 
sheriff,  and  in  the  published  notice  of  the  sale,  the  county  in 
which  the  land  is  situated  is  not  named.  It  is  now  con- 
tended that  because  of  this  omission,  and  because  there  was 
no  proof,  aliunde,  that  the  lands  described  in  the  decree  were 
the  same  lands  as  those  described  in  the  complaint  for  fore- 
closure, and  in  the  sheriff^s  deed  and  the  other  proceedings, 
the  court  erred  in  admitting  the  decree,  and  the  copy  certified 
to  the  sheriff,  and  the  notice  of  sale,  in  evidence. 

Conceding  all  that  is  said  concerning  the  necessity  that  the 
lands  should  be  identified  in  the  decree  of  foreclosure,  the 
evidence  objected  to  was  nevertheless  properly  admitted. 

The  foreclosure  proceedings  were  commenced,  and  the  de- 
cree rendered,  in  the  Clinton  Circuit  Court.  No  objection 
was  made  to  the  jurisdiction  of  the  court.  The  mortgage,  a 
copy  of  Avhich  was  made  part  of  the  complaint  in  the  fore- 
closure proceedings,  describes  the  land  as  being  in  Clinton 
county.  The  decree  and  notice  of  sale  described  the  land 
correctly,  except  that  they  did  not  recite  in  terms  that  it  was 
situate  in  Clinton  county,  in  the  State  of  Indiana.  Both  the 
decree  and  notice  did,  however,  contain  the  recital  that  the 
several  tracts  of  land  described  were  all  in  "  township  twenty- 
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one  (21)  north,  of  range  one  (1)  west."  The  decree  on  its 
face  directed  the  sheriiF  of  Clinton  county  to  sell  the  lands 
therein  described,  in  default  of  payment  of  the  sum  of  money 
found  due.  It  will  be  presumed,  therefore,  to  say  the  very 
least,  that  the  lands  were  in  the  State  of  Indiana,  and  if  in 
Indiana,  since  Clinton  is  the  only  county  in  the  State  which 
contains  within  its  boundaries  a  township  and  range  answer- 
ing the  description  above  set  out,  it  conclusively  follows 
from  such  description  that  the  land  was  in  Clinton  county. 
Broton  v.  Ogrj,  85  Ind.  234 ;  Dxitch  v.  Boyd,  81  Ind.  146 ; 
Brown  v.  Anderson,  90  Ind.  93;  Smith  v.  Clifford^  99  Ind. 
113;  Stockioell  v.  State,  ex  reL,  101  Ind.  1.  This  disposes  of 
the  questions  made.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  2, 1887. 


No.  12,805. 
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Pleading. — Conversion, —  Complaint  to  Recover  Damages. — A  complaint  to 
recover  damages  for  the  conversion  of  personal  property  need  not  allege 
that  the  plaintiff  is  entitled  to  possession  of  such  property. 

Same. — Joinder  of  Catises  of  Action. — ^L'nder  the  fourth  clause  of  section 
278,  R.  S.  1881,  a  paragraph  of  complaint  to  recover  damages  for  con- 
version may  be  joined  with  a  paragraph  to  recover  possession  of  the 
same  property. 

Conditional  Sale. — Personal  Property.  —  Conversion.  —  Liability  of  Third 
Person. — Damages. — A  conditional  sale  of  personal  property  is  valid,  and 
if  the  vendee,  without  the  knowledi?e  or  consent  of  the  vendor,  sells  the 
property  to  a  third  person,  who  converts  the  same  to  his  own  use,  the 
latter  acquires  no  title  as  against  the  original  vendor,  and  is  liable  to 
him  for  the  damages  sustained. 

Estoppel. — Pleading. — To  constitute  an  estoppel  in  pais  there  must  be  a 
Bhowing  that  the  party  pleading  it  was  induced  to  act  to  his  injury  by 
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something  said  or  done  by  the  other,  or  that  there  was  misrepresenta- 
tion or  concealment  of  a  material  fact  on  the  part  of  the  latter. 

From  the  Allen  Circuit  Court. 

R.  8.  Robertsoiiy  for  appellant. 
J.  B,  Harper,  for  appellee. 

HowK,  J. — In  this  case  the  appellee  sued  the  appellant  in 
a  complaint  of  two  paragraphs,  but  the  first  paragraph  was 
subsequently  withdrawn  by  appellee,  leaving  the  second  par- 
agraph as  his  only  complaint  in  the  record.  In  this  complaint 
appellee  alleged  that  he  was  the  owner  of  a  certain  piano, 
numbered  26,799,  made  by  the  Emerson  Piano  Company  of 
Boston,  Massachusetts ;  that  such  piano  was  of  the  value  of 
$150;  that  the  appellant  unlawfully  and  wrongfully  retained 
possession  of  such  piano,  and  had  unlawfully  and  wrongfully 
converted  the  same  to  his  own  use,  to  appellee's  damage  in 
the  sum  of  $250,  for  which  sum  he  demanded  judgment,  and 
for  all  other  proper  relief. 

To  this  complaint  appellant  answered  in  two  paragraphs, 
whereof  he  subsequently  withdrew  the  first  paragraph.  In 
the  second  paragraph  of  his  answer,  ap{x?llant  stated  special 
and  afiirmative  facts  by  way  of  defence ;  and  to  this  para- 
graph appellee's  demurrer,  for  the  alleged  insufficiency  of  the 
fact«  therein  to  constitute  a  defence,  was  sustained  by  the 
court.  Appellant  failed  to  answer  further,  and,  by  his  con- 
sent, the  cause  was  tried  by  the  court  without  a  jury,  and  the 
court  found  for  the  appellee  and  assessed  his  damages  in  the 
sum  of  $108.12,  and  rendered  judgment  accordingly,  to  which 
judgment  appellant  at  the  time  excepted. 

In  this  court  appellant  has  assigned  errors  w^hich  call  in 
question  (1)  the  overruling  of  his  demurrer  to  the  second 
paragraph  of  complaint,  (2)  the  sustaining  of  appellee's  de- 
murrer to  the  second  paragraph  of  appellant's  answer,  (3)  the 
overruling  of  his  motion  for  an  order  requiring  appellee  to 
answer  certain  interrogatories  more  specifically,  and  (4)  the 
rendition  of  judgment  herein  for  appellee  on  the  pleadings. 
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We  will  consider  and  decide  the  several  questions  presented 
by  these  alleged  errors  in  their  enumerated  order. 

1.  Appellant  demurred  to  the  second  paragraph  of  appel- 
lee^s  complaint,  upon  two  grounds  of  objection,  namely :  1st. 
It  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
and,  2d.  Because  it  stated  a  claim  for  damages  for  the  wrong- 
ful conversion  of  the  piano,  and  was  improperly  joined  with 
a  paragraph  which  sought  to  recover  the  possession  of  such 
piano.  Of  course,  this  demurrer  was  filed  before  the  with- 
drawal by  appellee  of  the  first  paragraph  of  his  complaint. 

It  is  impossible  for  us  to  know  what  cause  of  action  was  stated 
in  the  first  paragraph  of  appellee's  complaint.  It  is  not  in 
the  record,  and  while  it  may  have  stated,  as  appellant's  coun- 
sel claims  it  did,  a  cause  of  action  in  replevin,  yet,  so  far  as 
we  are  informed  by  the  record,  which  to  us. imports  "abso- 
lute verity,"  it  may  as  well  have  stated  a  cause  of  action  on 
a  promissory  note,  as  one  in  replevin. 

In  discussing  the  ruling  of  the  court  below  on  the  second 
paragraph  of  complaint,  appellant's  counsel  says :  "  We  claim 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  for  the  reason  that,  while  it  alleges  ownership  in  ap- 
pellee, it  does  not  allege  that  he  was  entitled  to  the  posses- 
sion." It  was  not  necessary  that  the  second  paragraph  of 
the  complaint  should  allege  that  appellee  was  entitled  to  the 
possession  of  the  piano.  In  this  paragraph  appellee  did  not 
seek  to  recover  possession  of  the  piano,  but  simply  sued  to 
recover  damages  for  the  unlawful  and  wrongful  conversion 
of  the  piano  by  appellant  to  his  own  use.  For  that  purpose 
the  paragraph  stated  facts  amply  sufficient  to  withstand  ap- 
pellant's demurrer  thereto  ;  and,  so  far  as  the  first  ground  of 
objection  is  concerned,  there  was  certainly  no  error  in  over- 
ruling such  demurrer.  Reish  v.  Reynolds,  68  Ind.  561  ; 
Stockwell  v.  Thomas,  76  Ind.  506. 

But  appellant's  counsel  insists,  that  the  demurrer  ought  to 
have  been  sustained  because  of  the  improper  joinder  of  causes 
of  action.     If  counsel  were  right  in  this  position,  the  error 
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of  the  court  in  overruling  the  demurrer,  for  the  misjoinder 
of  causes  of  action,  would  not  authorize  us  to  reverse  the 
judgment  herein.  Section  341,  R.  S.  1881 ;  Rennick  v.  Oian- 
dler,  59  Ind.  354;  Coan  v.  GriineSy  63  Ind.  21.  But  as  the 
case  is  presented  by  the  record  before  us,  there  was  no  mis- 
joinder of  causes  of  action,  for  two  reasons:  1.  Because 
appellee  withdrew  the  first  paragraph  of  his  complaint,  and 
no  cause  of  action  appears  in  the  record  except  the  one  stated 
in  the  second  paragraph  of  complaint ;  and,  2.  Because,  un- 
der the  fourth  clause  of  section  278,  R.  S.  1881,  a  paragraph 
of  complaint  to  recover  damages  for  the  wrongful  conve^ 
fiion  of  personal  property  may  be  properly  joined  with  an- 
other paragraph  to  recover  the  possession  of  the  same  prop- 
erty, in  the  same  complaint.  In  any  view  of  the  case  at  bar, 
therefore,  the  demurrer  to  the  second  paragraph  of  appellee's 
complaint  was  correctly  overruled. 

2.  In  the  second  paragraph  of  his  answer,  which  was  ad- 
dressed to  each  •  and  both  of  the  paragraphs  of  complaint 
before  the  withdrawal  of  the  first  paragraph  thereof,  the  ap- 
pellant said  that,  while  he  denied  any  wrongful  taking  or 
^vrongful  possession  by  him,  and  any  unlawful  and  wrongful 
•conversion  by  him,  of  the  piano  described  in  the  complaint, 
he. admitted  that  such  piano  came  into  his  possession  under 
the  following  circumstances,  to  wit :  That  the  appellee  de- 
livered such  piano  into  the  possession  of  one  Wm.  G.  Cheno- 
with,  on  the  17th  day  of  July,  1882,  at  Lafayette,  Indiana, 
without  causing  to  be  executed  or  recorded  any  bill  of  sale  or 
chattel  mortgage  thereof,  but  that  said  Chenowith,  on  the  day 
last  named,  executed  to  appellee  two  certain  promissory  notes, 
€ach  of  which  had  attached  thereto  a  contract  which  could 
be  separated  from  the  note  without  impairing  it  in  any  way, 
copies  of  which  not^s  and  attached  contracts  were  filed  with 
such  answer  and  referred  to  as  parts  of  such  answer;  that 
such  notes  and  attached  contracts  were  accepted  by  appellee 
as  evidence  of  Chenowith's  indebtedness  for  said  piano,  and 
the  transaction  was  treated  by  appellee  as  a  conditional  sale 
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or  a  payment  by  note,  at  his  option ;  that  by  the  terms  of 
«ach  note,  Chenowith  promised  to  pay  appellee  certain  fixed 
sums,  at  fixed  times,  at  tlie  Second  National  Bank  of  La- 
fayette, a  bank  of  issue  and  deposit  in  this  State ;  that  neither 
of  said  notes  had  any  condition  therein  as  to  the  title  to  such 
piano,  but  one  clause  in  each  note  reads  as  follows :    "  This 

note  is  received  as  a  conditional  settlement  for ,  Xo.  — . 

If  this  note  is  not  accepted  by  R.  \V.  Stewart,  Lafayette, 

Ind.,  then  this  contract  is  void,  and hereby  expressly 

agrees  to  return  to  R.  W.  Stewart  said  instrument  for  which 
this  note  was  given,  and  no  contract  or  claims  will  be  recog- 
nized, unless  embodied  in  this  note ; "  that  said  Stewart  not 
only  accepted  such  notes,  but  he  procured  the  same  to  be  dis- 
counted in  bank,  by  endorsing  on  each  of  them  his  written 
guaranty  that  it  would  be  paid  within  thirty  days. 

And  appellant  further  alleged,  that  the  contract  following 
oach  of  such  notes  declared  that  the  "  above  note  '*  was  given 
as  evidence  of  a  part  of  the  price  to  be  paid  for  such  piano, 
and  that  Stewart  had  agreed  to  sell  and  had  delivered  the 
same,  but  that  it  was  to  remain  the  property  of  appellee 
until  all  the  notes  were  paid,  and  that  "this  statement  may 
be  detached  from  the  above  note,  without  being  deemed  an 
alteration  or  mutilation  thereof; "  that  Chenowith,  on  Jan- 
uary 9th,  1884,  paid  appellee  $25,  on  March  26th,  1884,  $25, 
and  on  June  25th,  1884,  $20,  which  sums  he  accepted  and 
credited  upon  the  first  of  such  notes ;  that  soon  after  appel- 
lee delivered  possession  of  said  piano  to  Chenowith  under 
such  notes  and  attached  contracts,  Chenowith,  with  appellee's 
knowledge  and  consent,  removed  such  piano  from  Lafayette 
to  Fort  Wayne,  Indiana,  in  which  latter  place  he  continued 
to  reside  with  appellee's  knowledge  until  the  early  part  of 
1885;  that,  on  November  30th,  1884,  Chenowith  publicly 
offered  said  piano  for  sale  for  a  considerable  period  of  time, 
when  appellee's  notes  were  long  past  due,  without  any  effort 
on  his  part  to  repossess  himself  of  such  piano ;  that  appel- 
lant was  then  and  since  engaged  in  the  business  of  buying 
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and  selling  second-hand  furniture  in  the  city  of  Fort  Wayne, 
and  when  such  piano  was  offered  to  him  by  Chenowith,  the 
latter  represented  himself  to  be  the  owner  of  the  piano  and 
that  there  were  no  liens  or  claims  thereon,  nor  was  there  any 
chattel  mortgage  of  such  piano  of  record  in  the  recorder's 
office  of  Allen  county;  that  believing  such  representations 
of  Chenowith  to  be  true,  and  relying  upon  the  records  of 
such  recorder's  office,  appellant,  in  good  faith  and  in  the  reg- 
ular course  of  business,  purchased  said  piano  from  Cheno- 
with who  had  been,  for  more  than  two  years,  in  undisturbed 
possession  thereof  as  its  apparent  owner,  for  a  valuable  con- 
sideration and  with  the  knowledge  and  acquiescence  of  ap- 
pellee ;  that  soon  after  appellant  so  purchased  said  piano,  he 
sold  the  same  in  the  regular  course  of  his  business  to  a  cus- 
tomer, whose  name  was  unknown  to  him,  and,  since  such 
sale,  he  had  no  control  over  or  possession  of  said  piano; 
that  such  sale  was  made  by  appellant  before  he  had  any 
knowledge,  information  or  reason  to  believe  that  appellee, 
or  any  other  person,  had  or  claimed  to  have  an  interest  in 
said  piano ;  and  appellant  admitted  that  such  piano  was  worth 
$150,  and  that,  at  the  commencement  of  this  suit,  there  was 
due  appellee  from  Chenowith  on  said  notes  the  sum  of  $70, 
and  interest  and  attorneys'  fees ;  and  appellant  averred  that, 
by  reason  of  his  acts  and  the  facts  aforesaid,  appellee  was  and 
ought  to  be  estopped  from  asserting  any  claim  to  said  piano 
or  for  the  value  thereof,  and  he  demanded  judgment. 

We  have  given  appellant  the  benefit  of  a  fuller  .statement  of 
the  second  paragraph  of  his  answer,  than  we  otherwise  would 
have  donC;  for  the  reason  that  we  have  found  it  difficult  to 
determine  upon  what  precise  theory  the  pleading  was  con- 
structed. It  would  seem  from  the  entire  paragraph  of  an- 
swer, that  it  was  prepared  by  the  pleader  for  a  two-fold  pur- 
pose, namely  :  1.  To  show  as  nearly  as  it  could  be  done,  by 
the  note  and  agreement  executed  by  Chenowith  to  the  appel- 
lee, and  the  delivery  of  the  possession  of  the  piano  by  ap- 
pellee to  Chenowith,  the  sale  of  the  piano  was  not  conditional. 
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but  absolute^  and  the  title  to  the  instrument  passed  at  once 
to  Chenowith,  as  purchaser.  And,  2.  If  the  sale  of  the  piano 
to  Chenowith  should  appear  to  be  conditional,  and  not  abso- 
lute, to  show  that  appellee,  by  his  conduct  and  laches  in  the 
premises,  had  estopped  himself  from  asserting  his  title  to  such 
piano,  or  any  claim  for  damages  for  the  wrongful  conversion 
thereof  by  appellant  to  his  own  use. 

As  to  the  first  of  these  purposes,  it  will  suffice  to  say,  we 
think,  that  Chenowith's  note  and  agreement  to  and  with  the 
appellee,  which  were  executed  contemporaneously  and  must 
be  construed  together  as  parts  of  one  and  the  same  transac- 
tion, and  which  were  a  part  of  appellant's  answer  herein,  show 
very  clearly  that  appellee  did  not  sell,  but  only  agreed  to 
thereafter  sell,  the  piano  described  in  the  complaint  to 
Chenowith,  and  that  such  instrument  was  to  remain  the 
property  of  appellee  until  it  was  fully  paid  for ;  and  that,, 
until  that  time,  Chenowith  should  have  no  property  in,  and 
no  right  to  sell,  mortgage,  pledge,  or  make  any  other  dis- 
position whatever  of,  the  aforesaid  instrument. 

The  legality  and  validity  of  such  a  conditional  sale  of  per- 
sonal property  have  often  been  recognized  in  the  decisions  of 
this  court.  In  Lanman  v.  McGregor y  94  Ind.  301,  a  case 
similar  in  some  of  its  features  to  the  case  in  hand,  this  court 
said  :  "  Where,  in  such  a  case,  the  vendee  of  the  personal 
property,  without  the  knowledge  or  consent  of  the  vendor, 
sells  the  property  to  third  parties,  who  convert  the  same  to 
their  own  use,  they  acquire  no  title  to  the  property  as  against 
the  original  vendor,  and  are  liable  to  him  for  its  value  or,  as 
in  this  case,  for  the  balance  due  him  from  his  vendee  on  the 
agreed  price  thereof."  Upon  the  same  subject,  see,  also,  the 
following  cases :  Bradshaw  v.  Waimei',  54  Ind.  58  ;  Evans- 
mile,  etc..  jB.  J2.  Go.  v.  Erwin,  84  Ind.  457 ;  Payne  v.  June, 
92  Ind;  252. 

In  so  far  as  the  answer  attempted  to  show  that  appellee  was 
estopped,  by  his  conduct  or  laches,  from  asserting  his  claim 
for  damages  for  the  wrongful  conversion  of  his  piano,  it 
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seems  to  u»  that  the  facts  stated  were  wholly  insufficient  to 
constitute  a  valid  estoppel  in  pais.  It  was  not  shown  that 
appellee  misrepresented  to,  or  concealed  from,  appellant  any 
material  fact,  or  that  appellant  was  induced  to  act  in  the 
premises  by  anything  said  or  done  by  appellee.  Long  v. 
Anderson,  62  Ind.  537 ;  Lash  v.  Rendell,  72  Ind.  475;  Buck 
V.  Milford,  90  Ind.  291. 

The  court  did  not  err,  we  think,  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  appellant's  answer. 

3.  It  is  claimed  that  the  court  erred  in  overruling  appel- 
lant's motion  for  an  order  requiring  appellee  to  answer  two 
interrogatories  more  specifically.  There  is  no  available  error, 
we  think,  in  this  ruling  of  the  court.  To  the  first  of  these 
interrogatories,  the  answer  was  indefinite  as  to  time,  but  so 
was  the  interrogatory.  To  the  last  of  the  two  interrogato- 
ries the  answer  was  :  "  I  can  not  remember."  This  answer 
was  as  specific  as  it  could  be  made,  if  it  was  true ;  and  appel- 
lant's motion  did  not  question  its  truth. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  11, 1886;  petition  for  a  rehearing  overruled  March  11, 1887. 
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Special  Finding. — Failure  to  Find  Facts. —  Venire  de  Novo. — Where  a  special 
finding  is  so  indefinite,  by  reason  of  an  omission  to  find  the  facts,  that 
it  is  incapable  of  supporting  any  conclusions  of  law,  or  of  forming  the 
basis  of  any  judgment  on  the  issues  involved,  a  venire  de  novo  should  be 
granted. 

From  the  Henrv  Circuit  Court. 
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D.  W,  Kinaey,  D.  W.  Chambers  and  J".  8.  Hedges,  for  appel- 
lants. 
/.  Browny  W.  A,  Brown  and  W.  0,  Barnard,  for  appellee. 

Mitchell,  J. — This  case  was  tried  upon  a  complaint  con- 
sisting of  two  paragraphs.  The  first  is  a  common  count  to 
recover  the  balance  due  for  a  printing  press,  with  certain 
fixtures  and  attachments,  alleged  to  have  been  sold  and  de- 
livered by  the  plaintiffs  to  the  defendant,  at  his  especial 
instance  and  request. 

The  second  alleges,  that  in  consideration  that  the  plaintiffs, 
at  the  request  of  the  defendant,  agreed  to  sell  and  deliver 
the  property  therein  mentioned  to  E.  Pleas  &  Co.,  within 
thirty  days  from  the  10th  day  of  October,  1882,  the  defend- 
ant agreed  to  be  responsible,  and  pay  the  price  agreed  upon 
for  such  property. 

Afterwards,  it  is  alleged,  the  time  for  delivering  the  prop- 
•erty  was  extended  with  the  knowledge  and  consent  of  the 
defendant,  and  on  the  faith  of  such  promise  and  guaranty, 
which,  together  with  the  contract  of  sale,  is  alleged  to  have 
been  in  writing,^-copips  of  the  writings  being  set  out, — it  is 
alleged  the  goods  were  delivered  to  E.  Pleas  &  Co.,  due 
notice  to  the  defendant  of  the  delivery  having  been  given. 

Upon  issues  made  by  a  denial,  the  case  was  tried  by  the 
€ourt.  At  the  request  of  the  plaintiffs,  the  court  made  a 
special  finding  of  the  facts,  and  stated  conclusions  of  law 
thereon. 

As  the  only  question  for  decision  arises  on  the  special 
finding,  we  set  it  out  in  full,  as  follows : 

"The  plaintiffs  in  said  cause  having  requested  me  to  make 
a  special  finding  of  the  facts,  with  a  view  to  their  excepting 
to  the  conclusions  of  law,  I  find  as  follows :  That  on  Sep- 
tember 26th,  1882,  the  plaintiffs  wrote  to  E.  Pleas  &  Co.  the 
following  letter: 

" '  E.  Pleas  &  Co.,  New  Castle,  Ind. 
^*  *  To  R.  M.  Nixon  for  above  firm : 
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"  *  We  will  furnish  you  with  one  of  our  two-roller  drum 
job  and  newspaper  presses,  No.  6  (page  13),  32x50,  with 
sheet  delivery,  without  tapes,  steam  fixtures,  roller  moulds, 
extra  roller  sticks,  blankets  and  wrenches,  boxed  and  de- 
livered to  L.  O.  B.  cars  at  Westerly,  for  Jl,400.  Terras, 
$300  cash,  $300  monthly  in  three  notes,  the  last  note  $200, 
with  interest,  and  with  your  endorsement. 

"  '  Yours  truly,  C.  B.  Cottrell  &  Sons. 

" '  Dickinson.' 
"  That,  on  October  24th,  1882,  the  defendant  wrote  to  the 
plaintiffs  the  following  letter  : 

" '  New  Castle,  Ind.,  10,  24, 1882. 
^^^ Messrs.  C,  B.  Cottrell  &  Co.,  New  York: 

"  ^  Gentlemen — Will  accept  your  offer  of  Sept.  26th  for 
the  printing  press  in  question,  if  shipped  in  thirty  days  from 
this  date.     Terms  as  per  your  letter  of  26th  ult. 

"  ^  Yours,  etc.,         R.  M.  Xixon. 

"'  Ship  and  bill  to  E.  Pleas  &  Co.,  Now  Castle,  Ind.  Bill 
through.  (over) 

"*  I  will  be  responsible  for  the  payment,  and  will  see  that 
it  is  paid  for  as  agreed  upon.  R.  M.  Xixox. 

" '  Refer  to  McKeeson  &  Robbins,  91  Fulton  St.,  X.  Y.' 

"  I  further  find  that  the  plaintiffs  shipped  to  said  E.  Pleas 
&  Co.  the  press,  and  all  the  property  named  in  said  letter 
above  set  out,  on  February  21st,  1883,  and  that  the  same  was 
received  by  E.  Pleas  &  Co.,  at  New  Castle,  Indiana,  on  March 
15th,  1883;  that  there  yet  remains  unpaid  of  the  purchase- 
money  for  said  property  the  sum  of  $400,  with  the  interest 
thereon  from  February  21st,  1883,  to  wit,  $448.76. 

"  I  conclude  as  a  matter  of  law : 

"  1st.  That  the  letters  aforesaid  constituted  a  contract  of 
sale  from  plaintiffs  to  E.  Pleas  &  Co.,  of  the  property  named 
therein. 

"  2d.  That  the  defendant  occupied  with  reference  to  said 
contract  the  place  of  a  guarantor. 

"  3d.  That  the  property  not  having  been  delivered  within 
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the  time  specified  in  the  agreement^  he  is  not  liable  on  his 
guaranty. 

"  4th.  That  the  law  is  with  the  defendant.  I  therefore 
find  for  the  defendant.'^ 

The  plaintiffs  excepted  to  the  conclusions  of  law.  They 
also  moved  the  court  to  make  its  findings  more  certain,  and 
for  a  vejiire  de  novo,  on  the  ground  that  the  special  finding  of 
facts  was  too  vague  and  indefinite.  These  motions  were  over- 
ruled, and  judgment  was  given  against  the  plaintiffs. 

The  issues  tendered  by  the  first  paragraph  of  the  com- 
plaint required  the  court  to  find  as  a  fact  whether  or  not 
there  had  been  a  sale  and  delivery  of  the  property  described 
to  the  defendant,  and  what  amount  was  to  be  paid,  and 
whether  or  not  anything  remained  due.  The  issues  tendered 
by  the  second  paragraph  required  a  finding  whether  or  not 
the  property  described  had  been  sold  and  delivered  to  E. 
Pleas  &  Co.,  and  whether  or  not,  in  consideration  of  such 
sale  and  delivery,  the  defendant  had  agreed  in  writing  to  be- 
come responsible  for  the  payment  of  the  purchase-price.  Other 
issuable  facts  were  presented  which  should  have  been  found 
specially. 

The  special  finding  above  set  out  makes  no  response  what- 
ever to  any  of  the  issues  presented,  except  that  it  finds  that 
the  plaintiffs,  on  a  given  date,  shipped  the  property  mentioned 
in  a  certain  letter,  to  E.  Pleas  &  Co.,  and  that  the  property 
so  shipped  was  received  by  the  consignee,  and  that  there 
remains  due  the  plaintiffs  $448.76  from  some  person  not 
named. 

Instead  of  finding  facts,  the  special  finding  simply  sets  out 
certain  letters,  which,  it  says,  were  written  by  the  parties  re- 
spectively. The  letters  thus  written,  if  transmitted  to,  and 
received  by,  the  parties  to  whom  they  purport  to  have  been 
written,  may  have  been  competent  evidence,  to  prove  the  fact 
of  a  sale  and  guaranty.  But  the  distinction  between  finding 
the  evidence  and  the  facts  which  the  evidence  may  prove,  or 
lend  to  prove,  can  not  be  disregarded.     Kealing  v.  Vansichlc, 
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74  Ind.  529  (39  Am.  R.  101) ;  Hesaong  v.  Pressley,  86  Ind. 
555  ;  Shannon  v.  Hay,  106  Ind.  589. 

Whether  the  plaintiffs  sold  and  delivered  a  printing  press 
to  the  defendant,  or  to  E.  Pleas  &  Co.,  and  whether  the  sale 
was  evidenced  by  a  written  contract,  were  facts  which  should 
have  been  found  one  way  or  the  other  by  the  court.  If  it 
had  found  that  a  sale  was  made,  and  that  the  contract  of  sale 
was  in  writing,  the  contract  might  with  propriety  have  beea 
made  part  of  the  finding  by  reference  to  the  copy  filed  with 
the  complaint. 

So,  also,  it  was  a  fact  to  be  found  by  the  court,  whether  or 
not  the  defendant  had  delivered  to  the  plaintiffs  a  written 
promise  to  pay  for  the  property  sold  to  E.  Pleas  &  Co.,  if 
any  was  sold  to  them.  If  it  had  been  found  that  such  a  con- 
tract had  been  made  and  delivered  to  the  plaintiffs,  and  that 
in  consideration  thereof  the  goods  had  been  delivered,  the 
contract  might  have  been  made  a  part  of  the  finding  by 
reference,  or  by  setting  it  out  in  the  finding. 

In  respect  to  all  the  material  facts  in  issue,  the  special  find- 
ing wholly  fails  to  make  any  response,  except  to  set  out  some 
inconclusive  evidence,  which  may,  or  may  not,  have  proved 
the  facts  in  question'. 

The  case  is  not  one  for  the  application  of  the  rule  which 
governs  where  a  special  finding  is  silent  in  respect*  to  some 
one  or  more  of  the  material  facts  in  issue,  while  other  mate- 
rial facts  are  found  upon  which  conclusions  of  law  are  stated. 

In  such  a  case,  it  will  be  presumed  that  the  issuable  facts, 
upon  which  the  verdict  is  silent,  were  not  proved.  The  party 
having  the  burden  of  that  issue  will  be  deemed  to  have  failed 
in  respect  to  the  facts  upon  which  the  special  finding  fails  to 
speak. 

In  the  case  before  us,  the  finding  is  rendered  so  indefinite 
and  uncertain  by  its  omission  to  find  any  of  the  facts,  and  by 
injecting  into  it  certain  items  of  evidence  instead  of  ultimate 
facts,  that  it  is  incapable  of  supporting  any  conclusions  of 
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law,  or  of  forming  the  basis  of  any  judgment  on  the  issuea 
involved  in  the  case. 

We  are  unable  to  determine  upon  the  facts  found,  whether 
the  conclusions  of  law  stated  by  the  court  were  correct  or 
not.  Accordingly,  we  express  no  opinion  in  respect  to  the 
propriety  of  the  conclusions  of  law. 

For  the  error  of  the  court  in  overruling  the  appellants' 
motion  for  a  venire  de  novo  the  judgment  is  reversed,  with 
costs. 

Filed  Feb.  3, 1887. 


No.  13,221. 

Day  17.  Bowman  et  al. 

Attorney's  Lien. — AupnmejU. — Judgment. — The  lien  of  an  attorney  for 
his  fees  is  incident  to  the  jadgment  to  which  it  is  attached,  and  is 
assignable. 

Same. — Gomplaini  to  Enforce  Lien. — XeoesHary  Averments, — Where  it  is  sought 
to  enforce  the  lien,  the  amount  due  for  fees  must  be  shown,  either  by 
stating  a  contract  fixing  the  amount,  or  by  averring  the  value  of  the 
services. 

Same. —  When  £ien  Must  be  Entered. — The  lien,  to  be  effectual,  must  be 
entered  at  the  time  the  judgment  is  rendered. 

Same.— <SAm/f' 8  Sale. — Injunction. — Pleading. — Exhibit. — A  judgment  debtor 
may  enjoin  a  threatened  sale  of  his  property  under  a  judgment  which 
is  paid,  except  as  to  the  amount  of  liens  for  attorney's  fees  which  he 
holds  by  assignment,  and  a  copy  of  the  assignment  need  not  be  filed 
with  the  complaint  for  injunction. 

■ 

From  the  Wabash  Circuit  Court. 

B.  M.  Cobb,  C.  W.  Watkins  and  J,  D,  Conner,  for  appellant. 
J,  H,  Mellett,  E.  H.  Bundy,  J,  Brown  and  W.  A.  Brown,  for 
appellees. 

NiBLACK,  J. — Complaint  by  Samuel  F.  Day  against  John 
W.  Bowman,  sheriff  of  Huntington  county,  William  Con- 
way and  William  H.  Myers,  in  four  paragraphs. 


109  388} 

187  Mri 
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The  first  paragraph  charged  that,  on  the  11th  day  of  April, 
1876,  the  defendant  Conway  obtained  a  judgment  in  the 
Huntington  Circuit  Court  against  the  plaintiflPs  and  oae 
Robert  J.  Day  and  the  defendant  Myers,  for  the  sum  of 
$2,G70;  that,  on  the  8th  day  of  July,  1877,  the  defendants 
in  that  judgment  appealed  the  cause  to  the  Supreme  Court; 
that,  on  the  20th  day  of  December,  1878,  said  judgment 
was  affirmed;  that,  on  the  30th  day  of  May,  1879,  the  said 
Conway  commenced  a  suit  to  correct  said  judgment;  that, 
on  the  19th  day  of  June,  1879,  judgment  in  said  proceedings 
was  rendered  against  the  said  Conway ;  that,  on  the  8lh  day 
of  March,  1882,  said  last  named  judgment  was  reversed  by 
the  Supreme  Court;  that,  on  the  23d  day  of  January,  1883, 
the  said  suit  to  correct  the  first  named  judgment  was  again 
tried  in  the  Huntington  Circuit  Court,  and  judgment  was 
again  rendered  against  the  said  Conway;  that,  on  the  23d 
day  of  March,  1883,  the  said  Conway  again  appealed  to  the 
Supreme  Court  where,  on  the  4th  day  oi  January,  1884,  said 
last  named  judgment  was  reversed;  that,  on  the  7th  day  of 
April,  1884,  final  judgment  was  rendered  in  the  Huntington 
Circuit  Court  in  favor  of  the  said  Conway  in  his  suit  for  the 
correction  of  the  original  judgment;  that  during  all  of  such 
litigation  James  C.  Branyan,  Charles  W.  Watlcins,  Maurice 
L.  Spencer  and  George  W.  Stults  were  the  duly  employed 
and  acting  attorneys  for  the  said  Conway,  and  contributed 
their  time,  labor  and  skill,  as  well  as  incurred  great  expense, 
in  conducting  the  various  proceedings  in  his  behalf;  that 
when  the  first  appeal  herein  above  named  was  taken  to  the 
Supreme  Court,  the  said  Branyan  and  Watkins  appeared  and 
acted  as  attorneys  in  said  court  for  the  said  Conway;  that, 
on  the  24th  day  of  February,  1879,  being  the  day  on  which 
the  cause  was  returned  to  the  Huntington  Circuit  Court  from 
the  Supreme  Court,  the  said  Branyan  and  Watkins  entered 
in  the  order-book  of  said  circuit  court,  opposite  the  judg- 
ment from  which  such  appeal  had  been  t-aken>  a  notice  that 
they  intended  to  hold  a  lien  on  said  judgment  for  the  sum 


NOVEMBER  TERM,  1886.      ^  385 


Day  V.  Bowman  et  al. 


of  $500  for  their  services  as  attorneys  concerning  said  judg- 
ment; that  the  said  Stults  had  already,  on  the  11th  day  of 
April,  1876,  the  day  on  which  it  was  rendered,  entered  on 
the  record  of  such  original  judgment  a  notice  of  his  inten- 
tion to  hold  a  lien  on  said  judgment  for  the  sum  of  $200  for 
services  in  obtaining  the  same;  that  the  said  Brauyan  and 
Watkins  and  the  said  Spencer,  on  the  7th  day  of  April,  1884, 
the  day  on  which  the  judgment  correcting  the  original  judg- 
ment was  rendered,  entered  on  the  record  of  such  original 
judgment  a  notice  of  their  intention  to  hold  a  lien  on  such 
judgment  for  the  additional  sum  of  $200  for  services  in  ob- 
taining a  correction  thereof;  that  the  services  performed  by 
the  said  Branyan,  Wat  kins  and  Spencer,  were  reasonably 
worth  the  aggregate  sum  of  $700,  and  that  all  such  attor- 
neys' fees  remained  unpaid ;  that,  on  the  23d  day  of  Jan- 
uary, 1883,  the  said  Watkins  assigned  to  the  said  Spencer  all 
his  interest  in  the  lien  entered  for  the  sum  of  $500 ;  that,  on 
the  25th  day  of  March,  1885,  the  said  Branyan  and  Spencer 
assigned  to  the  plaintiff,  in  writing,  all  their  interest  in  the 
liens  80  held  and  controlled  by  them,  and  that,  on  the  same 
day,  the  said  Stults  assigned  to  the  plaintiff,  in  writing,  his 
lien  on  the  judgment  in  question;  that,  on  the  3d  day  of 
January,  1885,  Conway  caused  an  execution  to  be  issued 
upon  the  original  judgment,  rendered  as  stated,  on  the  11th 
day  of  April,  1876;  that  there  was  paid  on  such  judgment, 
by  the  sale  of  the  property  of  the  defendants  therein,  the 
sum  of  $2,850;  that  the  plaintiff  has  since  paid  the  sum  of 
1^946.49  in  money ;  that  the  plaintiff  has  also  paid  all  the 
costs  which  have  accrued  in  the  cause ;  that  the  aggregate 
amount  of  the  liens  for  attornevs'  fees,  so  held  and  owned 
by  the  plaintiff,  is  more  than  sufficient  to  offset,  pay  and 
satisfy  the  balance  due  upon  such  judgment ;  that  the  said 
Conway  has,  notwithstanding,  caused  another  execution  on 
such  judgment  to  be  issued  to  the  said  Bowman,  as  sheriff  of 
said  county  of  Huntington,  who  had  levied  the  same  on  cer- 
VoT..  109.— 25 
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The  first  paragraph  charged  that,  on  the  11th  day  of  April, 
1876,  the  defendant  Conway  obtained  a  judgment  in  the 
Huntington  Circuit  Court  against  the  plaintiffs  and  ooe 
Robert  J.  Day  and  the  defendant  Myers,  for  the  sum  of 
$2,670;  that,  on  the  8th  day  of  July,  1877,  the  defendants 
in  that  judgment  appealed  the  cause  to  the  Supreme  Court; 
that,  on  the  20th  day  of  December,  1878,  said  judgment 
was  affirmed;  that,  on  the  30th  day  of  May,  1879,  the  said 
Conway  commenced  a  suit  to  correct  said  judgment;  that, 
on  the  19th  day  of  June,  1879,  judgment  in  said  proceedings 
was  rendered  against  the  said  Conway ;  that,  on  the  8th  day 
of  March,  1882,  said  last  named  judgment  was  reversed  by 
the  Supreme  Court ;  that,  on  the  23d  day  of  January,  1883, 
the  said  suit  to  correct  the  first  named  judgment  was  again 
tried  in  the  Huntington  Circuit  Court,  and  judgment  was 
again  rendered  against  the  said  Conway ;  that,  on  the  23d 
day  of  March,  1883,  the  said  Conway  again  appealed  to  the 
Supreme  Court  where,  on  the  4th  day  oi  January,  1884,  said 
last  named  judgment  was  reversed;  that,  on  the  7th  day  of 
April,  1884,  final  judgment  was  rendered  in  the  Huntington 
Circuit  Court  in  favor  of  the  said  Conway  in  his  suit  for  the 
correction  of  the  original  judgment;  that  during  all  of  such 
litigation  James  C.  Branyan,  Charles  W.  Wattins,  Maurice 
L.  Spencer  and  George  W.  Stults  were  the  duly  employed 
and  acting  attorneys  for  the  said  Conway,  and  contributed 
their  time,  labor  and  skill,  as  well  as  incurred  great  expense, 
in  conducting  the  various  proceedings  in  his  behalf;  that 
when  the  first  appeal  herein  above  named  was  taken  to  the 
Supreme  Court,  the  said  Branyan  and  Watkins  appeared  and 
acted  as  attorneys  in  said  court  for  the  said  Conway;  that, 
on  the  24th  day  of  February,  1879,  being  the  day  on  which 
the  cause  was  returned  to  the  Huntington  Circuit  Court  from 
the  Supreme  Court,  the  said  Branyan  and  Watkins  entered 
in  the  order-book  of  said  circuit  court,  opposite  the  judg- 
ment from  w^hich  such  appeal  had  been  taken,  a  notice  that 
they  intended  to  hold  a  lien  on  said  judgment  for  the  sum 
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of  $500  for  their  services  as  attorneys  concerning  said  judg- 
ment; that  the  said  Stults  had  already,  on  the  11th  day  of 
April,  1876,  the  day  on  which  it  was  rendered,  entered  on 
the  record  of  such  original  judgment  a  notice  of  his  inten- 
tion to  hold  a  lien  on  said  judgment  for  the  sum  of  $200  for 
services  in  obtaining  the  same ;  that  the  said  Brauyan  and 
Watkins  and  the  said  Spencer,  on  the  7th  day  of  April,  1884, 
the  day  on  which  the  judgment  correcting  the  original  judg- 
ment was  rendered,  entered  on  the  record  of  such  original 
judgment  a  notice  of  their  intention  to  hold  a  lien  on  such 
judgment  for  the  additional  sum  of  $200  for  services  in  ob- 
taining a  correction  thereof;  that  the  services  performed  by 
the  said  Branyan,  Watkins  and  Spencer,  were  reasonably 
worth  the  aggregate  sum  of  $700,  and  that  all  such  attor- 
neys' fees  remained  unpaid ;  that,  on  the  23d  day  of  Jan- 
uary, 1883,  the  said  Watkins  assigned  to  the  said  Spencer  all 
his  interest  in  the  lien  entered  for  the  sum  of  $500 ;  that,  on 
the  25th  day  of  March,  1885,  the  said  Branyan  and  Spencer 
assigned  to  the  plaintiff,  in  writing,  all  their  interest  in  the 
Hens  so  held  and  controlled  by  them,  and  that,  on  the  same 
day,  the  said  Stults  assigned  to  the  plaintiff,  in  writing,  his 
lien  on  the  judgment  in  question ;  that,  on  the  3d  day  of 
January,  1885,  Conway  caused  an  execution  to  be  issued 
upon  the  original  judgment,  rendered  as  stated,  on  the  11th 
day  of  April,  1876;  that  there  was  paid  on  such  judgment, 
by  the  sale  of  the  property  of  the  defendants  therein,  the 
sum  of  $2,850;  that  the  plaintiff  has  since  paid  the  sum  of 
$946.49  in  money;  that  the  plaintiff  has  also  paid  all  the 
costs  which  have  accrued  in  the  cause ;  that  the  aggregate 
amount  of  the  liens  for  attorneys'  fees,  so  held  and  owned 
by  the  plaintiff,  is  more  than  suiBcient  to  offset,  pay  and 
satisfy  the  balance  due  upon  such  judgment ;  that  the  said 
Conway  has,  notwithstanding,  caused  another  execution  on 
such  judgment  to  be  issued  to  the  said  Bowman,  as  sheriff  of 
said  county  of  Huntington,  who  had  levied  the  same  on  cer- 
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tain  described  real  estate  belonging  to  the  plaintiff.  Where- 
fore an  injuncLiou  was  demanded. 

The  other  paragraphs  of  the  complaint  stated  substantially 
the  same  facts,  except  that  the  third  paragraph  averred  that 
the  respective  attorneys  for  Conway  entered  on  the  proper 
records  notices  of  their  intention  to  hold  liens  for  their  fees 
on  the  judgments  entered  in  his  favor  at  the  time  such  judg- 
ments were  respectively  rendered,  and  before  the  right  uf 
any  third  party  had  intervened,  and  that  the  services  for 
which  notices  of  liens  had  been  so  entered  were  worth  the 
sums  severally  charged  therefor. 

In  the  Wabash  Circuit  Court,  to  which  the  cause  was  taken 
on  a  change  of  venue  from  Huntington  county,  Bowman  and 
Conway  severally  demurred  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts  to  entitle  the  plaintiff  ta 
any  relief,  and  their  demurrers  were  sustained  to  all  the  par- 
agraphs. The  plaintiff  declining  to  plead  further,  final  judg- 
ment was  rendered  against  him  on  demurrer. 

The  only  question,  therefore,  which  this  appeal  presents  is,, 
was  the  complaint,  or  any  of  its  ])aragraphs,  sufficient  as  an 
application  for  an  injunction  to  restrain  the  sale  of  the  prop- 
ertv  levied  on  bv  Bowman  as  herein  above  set  forth? 

As  to  the  decisions  of  this  court,  referred  to  in  the  com- 
plaint, see  the  cases  of  Myers  v.  Conway ,  62  Ind.  474  ;  Con- 
way V.  Day,  79  Ind.  318 ;   Conway  v.  Day,  92  Ind.  422. 

The  lien  of  an  attorney  for  his  fees  is  incident  to  the  judg- 
ment to  which  it  is  attached,  and  is  necesvsarily  as  much  as- 
signable as  is  the  judgment  to  which  it  is  incident.  Sibley  v. 
Coxmty  of  Pine,  31  Minn.  201  (17  N.  W.  Rep.  337). 

The  assignments  of  the  attorneys^  liens  alleged  in  the  sev- 
eral paragraphs  of  the  complaint  were  not  in  any  sense  the* 
foundation  of  this  suit.  They  only  constituted  alleged  facte 
to  be  proven  at  the  trial,  and  hence  there  is  no  rule  of  prac- 
tice which  required  copies  of  such  assignments  to  be  filed  with 
the  complaint. 

In  an  action  to  enforce  a  lien  in  fiivor  of  an  attorney,  the- 
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amount  due  for  fees  must  be  alleged,  either  by  stating  a  con- 
tract fixing  the  amount,  or  averring  the  value  of  the  services 
charged  for.  Dunning  v.  Galloway,  47  Ind.  182 ;  Adams  v. 
Lee,  82  Ind.  687. 

There  being  no  averment  in  the  first  paragraph  of  the  com- 
plaint as  to  the  value  of  the  services  performed  by  Stults, 
that  paragraph  was  bad  as  to  the  lien  held  by  assignment 
from  Stults. 

To  make  the  lien  of  an  attorney  on  a  judgment  effectual,  it 
must  be  entered  at  the  time  the  judgment  is  rendered.  R. 
S.  1881,  section  5276;  Blair  v.  Lanning,  61  Ind.  499. 

As  has  been  seen,  it  was  alleged  in  the  first  paragraph  of 
the  complaint,  that  Branyan  and  Watkinsdid  not  enter  their 
first  notice  of  lien  until  the  24th  day  of  February,  1879, 
nearly  three  years  after  the  judgment,  to  which  it  was  intended 
to  apply,  was  rendered  ;  hence  the  paragraph  of  complaint  in 
question  was  also  bad  as  to  that  alleged  lien.  * 

The  third  paragraph  of  the  complaint  having  alleged  that 
the  notices  of  the  liens  were  entered  at  the  times  the  judg- 
ments to  be  thereby  affected  were  respectively  entered,  and 
that  the  services  performed  were  worth  the  amounts  impli- 
edly demanded  by  such  notices  of  liens,  we  see  no  objection 
to  its  sufiBciency  upon  demurrer,  and  therefore  feel  constrained 
to  hold  that  the  court  below  erred  in  sustaining  the  demur- 
rer to  that  paragraph. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

FUed  Feb.  4, 1887. 
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No.  12,730. 

Clark  v.  The  State,  ex  rel.  Alexander,  Auditor. 

School  Fund. — SuU  by  County  Auditor  of  Mortgaged  Land. — Suit  for  Defi^ 
ciency. — SuUutt  Construed. — A  county  auditor  who  bids  in,  at  public  auc- 
tion, land  mortgaged  to  the  school  fund,  can  not  proceed  on  the  note 
executed  by  the  mortgagor  until  he  has  made  the  subsequent  sale 
required  by  section  4393,  R.  S.  1881,  and  fails  to  realize  enough  to  sat- 
isfy the  amount  due. 

From  the  Monroe  Circuit  Court. 

R,  A.  Fulky  for  appellant. 

W^  P.  Rogers  and  J.  E,  Henley,  for  appellee. 

Mitchell,  J. — The  auditor  of  Monroe  county  commenced 
this  suit  to  recover  on  a  note  bearing  date  April  3d,  1875,  ex- 
ecuted by  the  appellant  to  the  State  of  Indiana,  for  the  benefit 
of  the  common  school  fund. 

By  way  of  answer  the  defendant  set  up,  that,  as  a  part  of  the 
transaction,  he  had  executed  a  mortgage  to  the  State  of  In- 
diana to  secure  the  payment  of  the  note,  which  mortgage 
conveyed  to  the  State  the  tract  of  land  therein  described. 
On  the  24th  day  of  March,  1879,  the  note  having  matured, 
and  the  principal  and  some  accumulated  interest  remaining 
unpaid,  the  county  auditor,  pursuant  to  proper  notice,  offered 
the  mortgaged  premises  for  sale  at  public  auction.  Failing 
to  receive  a  bid  for  the  amount  due,  it  is  averred,  the  au- 
ditor bid  in  the  land  for  the  full  amount,  including  principal, 
interest,  damages  and  costs,  and  that,  on  behalf  of  the  State, 
he  thereupon  took,  and  has  ever  since  remained  in  possession 
of  the  land. 

The  court  sustained  a  demurrer  to  the  answer,  and  the 
appellant  refusing  to  plead  over,  judgment  was  rendered 
against  him  for  the  amount  of  the  note,  including  interest 
and  costs. 

No  question  is  made  concerning  the  regularity  of  the  sale, 
the  sole  contention  being  whether  or  not,  since  the  auditor 
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bid  in  the  land,  he  can,  while  holding  that,  pursue  any  other 
remedy  against  the  appellant  on  the  note. 

Under  section  4393,  R.  S.  1881,  it  becomes  the  duty  of 
the  county  auditor,  in  case  no  bid  for  the  amount  due  is  re- 
ceived on  offering  land  for  sale  in  order  to  realize  a  debt  due 
the  common  school  fund,  to  bid  the  land  in  on  account  of 
the  fund,  and  as  soon  thereafter  as  may  be,  he  is  required  to 
cause  the  land  to  be  appraised,  and  to  sell  the  same  on  a 
credit  of  five  years,  at  seven  per  cent,  interest,  payable  an- 
nually in  advance,  for  a  sum  not  less  than  the  appraised 
value.  If  upon  such  sale  more^  is  realized  than  is  sufficient 
to  pay  the  principal,  interest,  damages,  and  costs,  the  fair 
implication  of  section  4394  is,  that  the  overplus  shall  be  paid 
to  the  original  mortgagor,  his  heirs  or  assigns.  If  less  is 
realized,  then,  under  section  4390,  the  county  auditor  is  re- 
quired to  bring  suit  on  the  note  or  notes  executed  by  the 
mortgagor.  Section  4390  reads  as  follows:  "In  all  cases 
when  the  mortgaged  premises  shall  fail  to  sell  for  a  sum 
sufficient  to  satisfy  the  principal  and  interest  of  the  loan 
made,  and  the  damages  accrued  by  reason  of  such  failure,, 
and  costs,  the  county  auditor  shall  bring  suit  on  the  notes 
executed  by  the  mortgagor,^^  etc. 

The  appellee^s  argument  in  support  of  the  ruling  below 
proceeds  upon  the  theory  that  this  section  relates  to  the  sale 
of  the  land  at  public  auction  in  the  first  instance. 

The  fallacy  of  this  argument  becomes  apparent  from  a  con- 
sideration of  sections  4392  and  4393.  While  the  auditor 
may  at  such  auction  sale  sell  less  than  the  whole  amount  of 
the  land  mortgaged,  he  can  receive  no  bid  for  less  than  the 
whole  amount  of  the  debt  due,  including  principal,  interest 
and  costs.     Shannon  v.  Hay,  106  Ind.  589. 

Since,  therefore,  the  sale  of  the  mortgaged  premises,  at 
auction,  can  never  occur,  except  upon  the  condition  that  a 
bid  for  the  whole  amount  due  is  received,  section  4390  can 
have  no  application  to  such  sales. 
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If  at  such  attempted  sale  no  bid  for  the  full  amount  due  is 
made,  the  auditor  is  required  to  bid  in  the  laud,  and  whether 
he  bids  it  in  for  much  or  little,  is  of  no  consequence,  since  in 
any  event  it  becomes  his  duty  to  cause  the  land  to  be  ap- 
praised and  sold,  and  the  proceeds  to  be  disposed  of  as  pro- 
vided in  sections  4393  and  4394. 

Bidding  the  land  in  by  the  auditor,  under  section  4393, 
operates  as  a  strict  foreclosure  of  the  mortgage,  and  vests  the 
title  in  the  State,  without  any  deed,  as  provided  in  section 
4397. 

It  does  not,  however,  aflTcct  the  debt,  whether  the  bid  of 
the  auditor  be  one  sum  or  another.  The  debt  remains,  and 
is  satisfied  or  not,  owing  to  the  amount  received  by  the  au- 
ditor when  he  subsequently  sells  the  land  under  the  provi- 
sions of  section  4393.  If  more  is  realized  at  such  subsequent 
sale,  the  debt  is  satisfied,  and  the  excess  goes  to  the  mortgagor, 
his  heirs  or  assigns.  If  less,  then  the  auditor  may  proceed 
upon  the  note.  The  county  auditor  can  not,  however,  pro- 
ceed upon  the  note  until  such  subsequent  sale  be  made. 

As  a  plea  in  bar  the  answer  was  clearly  insuflficient,  but, 
while  it  is  somewhat  difficult  to  determine  the  precise  theon* 
upon  which  it  was  drawn,  we  have  concluded,  after  some 
hesitation,  that  it  states  facts  sufficient  to  make  it  good  as  a 
plea  in  the  nature  of  a  plea  in  abatement. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  answer,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Feb.  4, 1887. 
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Glover  lu  The  State. 

Criminal  Law. — Aeceptiny  Bribe. — Iridictinent, — SufficUncy  of. — An  indict- 
ment which  charges  that  the  defendant  was  a  township  trustee,  and 
ex  officio  trustee  of  a  school  township;  that  as  such  trustee  it  was  his 
duty  to  contract  for,  purchase  and  furnish  to  the  school  township,  for  its 
use,  furniture,  materials  and  supplies ;  that  while  holding  said  office 
he  unlawfully,  feloniously  and  corruptly  accepted  from  one  P.  the  sum 
of  $3,500  in  money  as  a  bribe  and  to  influence  him,  the  said  defendant, 
in  the  discharge  of  his  official  duties,  and  that  he  was  influenced  as 
such  officer,  by  the  acceptance  of  said  sum  of  money,  to  enter  into  a 
contract  with  said  P.  for  the  purchase  from  him,  in  behalf  of  and  for 
the  use   of  such  school  township,  of  a  large  amount  of  school  furni- 

•  ture,  material  and  supplies,  to  the  amount,  price  and  value  of  $10,000, 
i6  sufficiently  explicit  under  section  2009,  R.  S..1881. 

•Same. — Immaterial  Averments, — In  such  case  the  gravamen  of  the  offence  is 
the  acceptance  of  money  to  influence  the  official  action  of  the  defendant 
in  contracting  for  and  purchasing  the  supplies,  and  an  averment  in  the 
indictment  as  to  the  amount,  quality  or  description  of  the  property 
contracted  for  or  purchased,  is  entirely  unnecessary. 

Same. — In  such  case  an  allegation  in  the  indictment,  that  the  person  giv- 
ing the  bribe  did  so  with  tho  intent  of  inducing  the  defendant  to  do 
some  act  to  favor  and  aid  such  person,  is  unnecessary,  it  being  an 
immaterial  question  as  to  whether  the  giver  of  the  bribe  was  profited 

or  not. 

'Same. — Tawnship  Trustee. — Bribery  of. — Defence. — In  a  prosecution  against 
a  township  trustee,  ex  officio  trustee  of  a  school  township,  under  section 
2009,  R.  S.  1881,  for  accepting  a  bribe  to  influence  him  in  his  official 
action,  and  for  entering  into  a  contract  for  supplies  in  pursuance  of 
such  bribe,  it  is  no  defence  that  such  contract  was  void  and  not  enforce- 
able against  the  township. 

Same. — Indictment. — Duplicity. — Motion  to  Quash. — When,  from  an  inspec- 
tion of  the  indictment,  it  is  not  certain  that  diflferent  and  distinct  fel- 
onies, which  can  not  be  joined,  are  charged  in  the  different  counts,  a 
motion  to  quash,  on  account  of  duplicity,  should  be  overruled. 

♦Same. — Election  by  Prosecuting  Attorney. —  When  not  Required. — Discretion  of 
Trial  Court. — The  question  as  to  whether  or  not  the  prosecuting  attorney 
should  be  required  to  elect  and  designate  the  count  of  the  indictment 
upon  which  he  will  proceed,  is  a  matter  largely  in  the  discretion  of  the 
trial  court,  and  when  it  is  not  apparent  on  the  face  of  the  indictment 
that  diflferent  and  distinct  ofTences,  which  can  not  be  properly  joined, 
are  charged,  an  election  should  not  be  required. 
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Same. — Evidence. — AdmissUms, — On  the  trial  of  a  defendant  charged  with 
having  accepted  a  bribe,  as  trustee  of  a  school  township,  and  with  hay- 
ing been  influenced  thereby  to  make  purchases  of  school  suppliesi  etc.^ 
in  payment  of  which  township  warrants  were  by  him  issued,  where  an 
admission  of  the  defendant  is  proved,  that  a  certain  letter  received  by 
him  as  such  trustee,  from  a  third  party,  contained  a  correct  list  of 
township  warrants  issued  by  him,  and  that  they  were  so  issued  and 
delivered,  in  consideration  of  money  received  by  him,  such  letter  is 
admissible  in  evidence. 

Same. — Evidence. — In  such  case  it  is  not  material  whether  the  money  was 
paid  over  to  the  defendant  before  or  at  the  time  he  entered  into  the  con- 
tract, or  issued  the  warrants.  It  is  sufficient  if  he  received  the  money 
afterwards  in  pursuance  of  a  prior  arrangement  and  agreement. 

Instructions  to  Jury. — Signature  of  Party. — Pi-ajdice. — It  is  not  error  to 
refuse  to  give  instructions  to  the  jury,  which  are  not  signed  by  the  party 
asking  them. 

From  the  Fountain  Circuit  Court. 

G.  W,  Paul,  J.  E.  Humphriea  and  W,  M.  Reeves,  for  appel- 
lant. 

T.  F.  Davidson  and  H.  H.  Conley,  Prosecuting  Attorney, 
for  the  State. 

ZoLLARS,  J. — Appellant  was  township  trustee,  and  ea*  of- 
ficio trustee  of  the  school  township.  He  was  convicted  upon 
a  charge  of  having  accepted  money  as  an  inducement  and 
bribe  to  enter  into  a  contract,  as  such  trustee,  for  the  purchase 
of  school  furniture  and  supplies,  for  the  use  of  the  township. 
There  were,  originally,  seven  counts  in  the  indictment. 

The  court  sustained  a  motion  to  quash  as  to  the  fifth,  and 
overruled  it  as  to  the  others.  That  ruling  is  assigned  as  error. 
The  objections  urged,  in  argument,  are  not  to  any  particular 
count,  but  to  each  and  all,  upon  the  assumption  that  if  one 
of  them  is  bad,  all  are  bad,  and  that  if  one  is  good,  all  are 
good. 

Adopting  that  assumption  as  being  correct,  we  pass  to  the 
objections  to  the  indictment,  specifically  pointed  out.  This 
prosecution,  as  indicated  by  the  indictment,  is  based  upon 
section  2009,  R.  S.  1881.  The  first  portion  of  the  section 
makes  it  a  crime  for  any  person  to  corruptly  give,  or  offer  ta 


I 

i 


NOVEMBER  TERM,  1886.  39a 


Glover  r.  The  State. 


give,  to  any  State  or  other  oflficer,  any  money  or  valuable 
thing  to  influence  his  action  in  any  matter  pending,  or  that 
may  legally  come  before  him.  The  latter  portion  is,  in  sub- 
stance, that  whoever,  holding  any  office  of  trust  or  profit  un- 
der the  laws  of  this  State,  solicits  or  accepts  any  such  money 
or  valuable  thing,  to  influence  him  with  respect  to  his  official 
duty,  or  to  influence  his  action  in  any  matter  pending,  or 
that  may  legally  come  before  him,  shall,  upon  conviction 
thereof,  be  imprisoned  in  the  State  prison,  etc. 

It  is  charged  in  the  indictment,  that  appellant  was  a  town- 
ship trustee,  and  ex  officio  trustee  of  the  school  township ; 
that  as  such  trustee,  it  was  his  duty  to  contract  for,  purchase, 
and  furnish  to  the  school  township,  for  its  use,  school  furni- 
ture, materials  and  supplies ;  that  on  the  5th  day  of  Septem- 
ber, 1885,  while  holding  the  office  of  trustee  of  the  school 
township,  and  acting  as  such,  he  unlawfully,  feloniously,  and 
corruptly,  accepted  from  one  Pollard  the  sum  of  $3,500  in 
money  as  a  bribe,  and  to  influence  him,  appellant,  as  such 
trustee,  in  the  discharge  of  his  duties  as  such  trustee,  and 
that  he  was  influenced,  as  such  trustee,  by  the  acceptance  of 
the  money,  to  enter  into  a  contract  with  said  Pollard  for  the 
purchase  from  him,  in  behalf  of,  and  for  the  use  of  the  school 
township,  of  a  large  amount  of  school  furniture,  material  and 
supplies,  to  the  amount,  price  and  value  of  $10,000. 

As  we  understand  the  brief  of  appellant's  counsel,  three 
objections,  and  only  three,  are  urged  to  the  indictment.  The 
first  is,  that  there  is  no  statement  of  the  kind  of  furniture 
purchased  ;  that  the  terms  of  the  contract  are  not  specifically 
stated ;  that,  hence,  it  is  not  shown  how  or  wherein  appel- 
lant was  bribed,  or  influenced ;  and  that  it  docs  appear  that 
he  was  not  improperly  influenced,  because  the  furniture,  etc., 
contracted  for,  was  worth  all  he  gave,  or  agreed  to  give,  for  it. 

It  is  not  particular  as  to  the  kind  of  property  purchased. 
The  purchase  of  the  property  is  not  the  gravamen  of  the 
offence,  as  defined  by  the  statute. 

It  is  entirely  immaterial  as  to  the  amount,  quality,  or  de- 
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scription  of  the  property  contracted  for  and  purchased.  That 
which  the  statute  prohibits,  and  declares  to  be  a  crime,  is  the 
soliciting  or  accepting  of  money  or  other  valuable  things  by 
the  trustee  to  influence  him  with  respect  to  his  official  duty, 
or  to  influence  his  action  in  any  matter  pending^  or  that  may 
legally  come  before  him. 

It  is  not  a  crime  for  a  trustee  of  a  school  township  to  pur- 
chase school  furniture  for,  and  on  behalf  of,  the  corporation; 
but  it  is  a  crime  to  accept  money  to  influence  him  to  enter 
into  such  a  contract,  or  make  such  a  purchase. 

The  vital  charge  presented  by  the  indictment,  to  be  met  by 
appellant,  was,  that  he  had  accepted  money  to  influence  his 
official  conduct. 

If  he  could  meet  that  charge  he  would  overthrow  the  case 
against  him.  And  to  enable  him  to  meet  that  charge,  it  was 
not  neccssarv  that  he  should  be  furnished  with  a  detailed  list 
of  the  articles  contracted  for  and  purchased,  nor  that  he 
should  be  informed  of  the  specific  terms  of  the  contract.  He 
may  have  paid  the  full  amount  in  cash,  out  of  the  township 
I'nnds;  he  may  have  issued  certificates  of  indebtedness,  pay- 
able at  difierent  times,  or  he  may  have  purchased  the  articles 
with  a  warrant ;  but,  manifestly,  none  of  these  supposed 
terms  or  conditions  could  be  important  or  material  to  him  in 
preparing  for  or  making  his  defence.  Nor  docs  it  make  any 
difference  that  the  furniture,  etc.,  contracted  for  or  purchased, 
was  of  the  value  agreed  upon.  It  may  be  as  great  an  injury 
to  the  township  to  purchase  a  large  amount  of  furniture,  etc., 
not  needed,  as  to  pay  for  a  proper  amount  more  than  it  is 
worth. 

Did  appellant  accept  the  money  to  influence  his  official  ac- 
tion, in  contracting  for,  and  purchasing  the  furniture, 
etc.?  That  is  the  question  to  be  settled.  If  he  did,  he  is 
guilty  under  the  statute,  without  regard  to  the  particular  arti- 
cles of  the  purchase  or  the  terms  of  the  contract. 

We  may  as  well  notice  here  an  argument  urged  as  a  reason 
why  the  motion  for  a  new  trial  should  have  been  granted.  It 
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is  argued,  that  because  the  eoutraet  for  the  purchase  of  the 
furniture  is  not  shown  to  have  been  in  writing,  it  must  be 
assumed  that  it  was  not ;  that  not  being  in  writing,  under  the 
statute  of  frauds,  it  could  not  be  enforced,  and  that,  therefore, 
appellant  could  not  be  guilty  of  the  crime  defined  by  the  stat- 
ute, upon  which  this  prosecution  is  based. 

It  is  not  material  whether  the  contract  entered  into  could 
have  been  enforced  against  the  township  or  not. 

If  it  was  already  executed,  and  the  amount  paid  out  of 
the  township  funds,  of  course  it  could  not  be  material  whether 
or  not  the  contract  was  in  writing.  Nor  could  it  be  mate- 
rial in  any  ievent.  The  question  is  not  whether  api»ellant 
entered  into  a  contract  binding  upon  the  township,  but  whether 
he  accepted  the  bribe. 

If  he  did,  he  can  not  be  heard  to  sav  that  the  contract  was 
not  enforceable  against  the  township.  If  he  did,  he  is  guilty 
of  the  crime  defined  by  the  statute.  Shir  cliff  v.  State,  96  Ind. 
369  ;  State  v.  JIcDonald,  106  Ind.  233  ;  iVooclward  v.  State, 
103  Ind.  127. 

It  is  insisted,  in  the  second  place,  that  the  indictment  is 
bad,  because  it  k  not  specifically  averred  therein  that  Pollard 
gave  the  money  to  appellee,  with  the  intent  of  inducing  him 
to  do  some  act  to  favor  and  aid  him,  Pollard.  We  do  not 
think  such  an  averment  is  neccssarv. 

The  case  of  Hutchinson  v.  State,  36  Texas,  293,  cited  by 
counsel,  is  not  authority  here,  for  the  reason  that  the  case 
arose  under  a  statute  very  different  from  that  upon  which  this 
prosecution  rests. 

From  all  the  facts  stated  in  the  indictment  before  us,  the 
inference  is  irresistible,  that  Pollard,  or  some  one  for  whom 
he  was  acting,  was  to,  and  did,  profit  by  the  arrangement  with 
appellant. 

Such  an  inference  is  not  material  or  important  here,  nor 
is  it  essential  that  aid  or  profit  to  Pollard,  or  those  for  whom 
he  mav  have  acted,  should  be  charsced.  It  is  a  crime  under 
the  statute  for  a  township  trustee  to  solicit  or  accept  money 
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to  influence  his  official  conduct,  whether  those  from  whom  it 
is  solicited  or  received  are  profited  or  not.  The  indictment 
is  not  as  specific  and  formal,  in  some  respects,  as  the  rules 
of  good  pleading  require,  but,  taken  as  a  whole,  the  offence 
is  charged,  substantially,  in  the  language  of  the  statute,  and 
plainly  enough  informed  appellant  of  the  crime  with  which 
he  was  charged.  R.  8.  1881,  sections  1755,  1756;  Staie  v. 
Anderson,  103  Ind.  170,  and  cases  there  cited  ;  Myers  v.  State, 
101  Ind.  379,  and  cases  there  cited;  Malone  v.  StatCy  14  Ind. 
219;  Marble  v.  StatCy  13  Ind.  362. 

It  is  finally  contended,  in  the  third  place,. that  the  motion 
to  quash  should  have  been  sustained,  because  different  count.s 
in  the  indictment  charge  distinct  and  different  offences. 

In  one  of  the  counts,  it  is  charged  that  appellant  accepted 
$3,500  from  one  Pollard,  and  was  induced  by  such  accept- 
ance to  contract  with  him  for,  and  purchase  from  him,  school 
furniture,  etc.,  for  the  township. 

In  another  count,  it  is  charged  that  appellant  accepted 
from  one  Davis  the  same  amount  of  monev,  and  bv  such 
acceptance  was  induced  to  contract  for,  and  purchase  from 
him,  the  same  amount  of  school  furniture. 

The  dates,  the  amounts  accepted,  and  the  amounts  of  the 
school  furniture,  etc.,  are  the  same  in  each  count.  The  dif- 
ference is,  that  where  the  name  of  Pollard  is  used  in  somt* 
of  the  counts,  the  name  of  Davis  is  used  in  others. 

It  is  not  certain,  from  an  inspection  of  the  indictment, 
that  the  several  counts  do  not,  in  different  modes,  charge  the 
same  offence,  growing  out  of  the  same  transaction.  There 
arc,  doubtless,  cases  where  the  court  will,  and  ought  to,  quash 
an  indictment,  where  different  and  distinct  felonies,  and  such 
as  can  not  be  joined,  are  charged  in  different  counts  of  an 
indictment.  But  those  are  cases  where  it  is  made  certain 
from  an  inspection  of  the  indictment,  that  different  and  dis- 
tinct felonies,  which  can  not  be  joined,  are  charged  in  differ- 
ent counts,  and  that  the  same  offcMice  is  not  charged  in  the 
several  counts  in  different  modes. 
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Whether  or  not  an  indictment  will  be  qiiaslied  for  the  rea- 
son that  different  felonies  are  charged  in  different  counts^  is 
much  in  the  discretion  of  the  court,  for  the  reason  that  it  is 
often  difficult  to  determine  from  an  inspection  of  the  indict- 
ment, whether  such  distinct  and  different  felonies  are  so 
charged;  for  the  reason  that  the  prosecutor  may  inform  the 
court  in  advance  that  but  one  offence  is  charged,  and  that  he 
will  ask  a  conviction  for  but  one  crime;  for  the  reason  that 
the  court  may  compel  the  prosecutor  to  elect  upon  which 
count  he  will  proceed,  and  for  the  reason  that  the  court  has 
the  case  within  its  control,  and  may  compel  the  prosecutor 
to  elect,  after  the  evidence  may  have  developed  the  fact 
that  the  felonies  charged  in  different  counts  are  different  and 
distinct,  and  such  as  can  not  be  joined  in  one  indictment.  See 
Long  V.  State,  56  Ind.  182  (26  Am.  R.  19) ;  ilills  v.  State,  52 
Ind.  187;  Griffith  v  State,  36  Ind.  406;  Bell  v.  State,  42 
Ind.  335. 

In  the  case  last  above  cited,  the  statement  was  approved, 
that  the  joinder  is  a  matter  of  prudence  and  discretion,  rest- 
ing with  the  judge  to  exercise.  See,  also,  McGregor  v.  Stoie, 
16  Ind.  9;  Gandolplw  v.  State,  33  Ind.  439. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  volume 
1,  at  section  425,  says:  "When  the  court,  on  seasonable  ap- 
plication, deems  that  the  due  order  of  judicial  proceedings, 
or  the  interests  of  a  party,  will  be  prejudiced  by  the  multi- 
plicity or  ill  joinder,  it  will  in  its  discretion  quash  a  count 
or  the  whole  indictment,  or  order  separate  trials  on  the  counts, 
or  compel  the  prosecutor  to  elect  on  which  one  he  will  ask 
for  a  verdict,  as  the  exigencies  of  the  particular  case  and  the 
time  and*  manner  of  making  the  objection  may  render  most 
suitable.  The  fact  that  the  court  will  interfere  to  prevent  an 
abuse  of  the  right  of  joining  counts  is  the  justification  of 
the  various  expressions  in  the  books  to  the  effect,  that  such 
or  such  a  joinder  is.  permissible  and  such  another  not."  See, 
aIso,  1  Bishop  Crim.  Pro.,  section  446,  et  seq. 

In  the  case  of  Hamilton  v.  People,  29  Mich.  173,  in  speak- 
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ing  of  a  misjoinder  in  an  indictment,  and  a  motion  to  quash 
on  that  ground,  it  was  said :  "  Such  a  motion  is  addressed  to 
the  discretion  of  the  court.  It  ought  to  be  granted  where 
the  confusion  is  such  that  it  is  likelv  to  interfere  with  the 
means  of  defending,  by  misleading  or  perplexing  the  pris- 
oner in  meeting  the  case  or  preparing  for  trial.  But  when 
the  court  can  prevent  any  mischief,  as  it  usually  can,  by  con- 
fining the  proof  to  tlie  single  transaction,  *  *  *  ^j^  which  the 
prosecution  has  opened  the  testimony,  or  by  compelling  an 
election  in  the  outset,  no  wrong  is  done  by  the  refusal  to  quash. 
We  do  not  hold  that,  under  our  statutes,  requiring  a  motion 
to  quash  in  lieu  of  a  motion  in  arrest  or  to  save  a  ground 
of  error,  such  a  motion  is  always  discretionary.  But  such  a 
motion  for  misjoinder  appears  to  be  discretionary.  1  Bishop 
Crim.  Proc,  section  447  ;   The  King  v.  Kingston^  8  East,  41." 

In  the  case  of  McGregg  v.  StatCy  4  Blackf  101,  this  court 
quoted  with  approval  the  following,  taken  from  an  opinion 
by  Justice  Buller  :  "  On  the  face  of  an  indictment,  every 
count  imports  to  be  for  a  different  offence,  and  is  charged  as 
at  different  times.  And  it  does  not  appear  on  the  record, 
whether  the  offences  are,  or  are  not,  distinct.  But  if  it  ap- 
pear before  the  defendant  has  pleaded,  or  the  jury  are  charged, 
that  he  is  to  be  tried  for  separate  offences,  it  has  been  the 
practice  of  the  judges  to  quash  the  indictment,  lest  it  should 
confound  the  prisoner  in  his  defence,  or  prejudice  him  in  his 
challenge  of  the  jury.  *  *  *  But  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge  who  tries  the  prisoner, 
does  not  discover  it  in  time,  I  think  he  may  put  the  prosecutor 
to  make  his  election  on  which  charge  he  will  proceed."  See 
McGregor  v.  State,  16  Ind.  9  ;  Engleman  v.  StatCy  2'Ind.  91; 
Maynard  v.  State^  14  Ind.  427. 

Inasmuch  as  the  prosecutor  may  be  put  to  an  election  as 
to  which  count  he  will  ask  a  conviction  upon,  it  seems  rea- 
sonable that  in  no  case  should  an  indictment  be  quashed  be- 
cause of  misjoinder,  unless  it  clearly  appears,  upon  the  fiice 
of  the   indictment,  that   different   and  distinct  crimes  are 
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charged  in  different  counts,  which  can  not  be  joined  in  the 
same  indictment;  and  unless  the  prosecutor  declines  to  elect, 
and  manifests  a  purpose  to  insist  upon  a  conviction  upon  each 
count. 

In  the  case  before  us,  it  can  not  be  definitely  determined 
bv  an  examination  of  the  indictment,  that  different  and  dis- 
tinct  crimes,  which  may  not  be  joined  in  the  same  indictment, 
are  charged  in  the  different  counts. 

It  can  not  be  determined  from  such  an  examination,  that 
the  statements  in  the  different  counts  are  not  simply  different 
modes  of  statement,  to  meet  the  possible  proof.  And  for 
aught  that  appears  from  the  record,  the  prosecutor  may  have 
announced  to  the  court  in  advance,  that  he  should  confine 
his  proof  to  but  a  single  transaction,  out  of  which  the  crime 
charged  arose.  In  short,  the  record  does  not  show  that  the 
action  of  the  court  below,  in  overruling  the  motion  to  quash, 
in  any  way  prejudiced  the  rights  of  appellant. 

It  is  further  contended  by  appellant,  that  he  requested  the 
court  to  require  the  prosecuting  attorney  to  elect  and  des- 
ignate the  count  of  the  indictment  upon  which  he  would  pro- 
ceed, and  that  the  court  refused  the  request,  to  his  prejudice. 
Here,  again,  the  record  shows  nothing  w4iich  makes  it  appar- 
ent that  the  court  should  have  granted  the  request,  and  re- 
quired such  an  election  on  the  part  of  the  prosecuting  attorney. 

In  the  first  place,  it  does  not  appear  that  distinct  and  different 
crimes,  that  might*not  have  been  joined  in  the  same  indict- 
ment, are  charged  in  the  different  counts. 

In  the  second  place,  whether  or  not  such  an  election  will 
be  ordered,  is  a  matter  largely  within  the  discretion  of  the 
trial  court. 

In  the  case  of  MeGregg  v.  StatCy  supra,  it  was  said :  "  Where 
there  are  two  or  more  counts  for  apparently  distinct  felonies, 
as  there  legally  may  be  in  many  instances,  it  can  not  be  a 
matter  of  course,  as  the  plaintiff  in  error  contends  it  is,  for  the 
defendant  to  compel  the  prosecutor  to  elect  on  which  single 
count  he  will  go  to  trial.     If  that  were  the  case,,  it  would  at 
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once  render  nugatory  the  established  and  legal  practice  of  in- 
serting several  counts  in  an  indictment  for  felony.  There 
could  be  no  possible  use  in  inserting  several  counts,  if  the  de- 
fendant could,  in  effect,  have  them  all  but  one  struck  out  of 
the  indictment.  The  truth  is,  the  different  counts  in  an  in- 
dictment for  felony,  are  usually  drawn  with  a  view  to  one  and 
the  same  transaction ;  and  the  object  of  inserting  several  counts 
is,  that  some  one  of  them  may  be  found,  on  the  trial,  to  be 
in  accordance  with  the  evidence.  *  *  It  sometimes  happens, 
no  doubt,  that  the  prosecutor's  object  in  inserting  several 
counts,  is  really  to  prosecute  the  defendant  for  separate  felo- 
nies by  means  of  one  indictment.  This  he  has  no  right  to 
do,  and  when  it  is  ascertained  before  the  trial  that  he  intends 
to  do  it,  the  court  will  defeat  his  design.  But  to  enable  the 
defendant  to  defeat  the  prosecutor's  intention  of  trying  him 
for  separate  offences,  it  lies  upon  the  defendant  to  show  the 
•existence  of  such  an  intention.  It  was  the  want  of  proof  of 
*such  intention  which  prevented  the  prisoner,  in  the  case  be- 
fore us,  from  obliging  the  prosecutor  to  elect  upon  which  of 
the  counts  in  his  indictment  he  would  rely.  The  prisoner 
rested  his  motion  on  the  single  fact,  that  there  were  several 
counts  in  the  indictment;  but  that  circumstance  was  no  evi- 
dence, of  itself,  that  the  prosecutor's  object  was  to  prove  sep- 
arate offences.  *  *  *  j^  (j^^g  ^ot  appear  by  the  record  before 
us,  that  the  court  was  furnished  with  any  information,  inde- 
pendently of  the  indictment,  that  separate  offences  were  to 
be  tried." 

We  have  quoted  thus  copiously  from  the  above  case,  be- 
cause what  was  there  said  is  applicable  and  pertinent  here. 
See,  also,  Short  v.  State,  63  Ind.  376 ;  Snyder  v.  SiaiCj  59 
Ind.  105;  Bell  v.  State,  42  Ind.  335;  Engleinan  v.  ^ate,  2 
Ind.  91 ;  State  v.  Dufojir,  63  Ind.  567 ;  Moore  Grim.  Law, 
sections  189,  et  seq.,  and  cases  there  cited;  1  Bishop  Crim. 
Pro.,  section  455. 

There  is  another  reason  why  appellate  courts  should  not 
be  swift  to  reverse  judgments  in  criminal  cases  on  account  of 
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a  refusal  by  the  trial  court  to  put  the  prosecutor  to  an  elec- 
tion, and  that  is,  that  that  court  may,  when  justice  requires 
it,  compel  an  election  after  it  may  be  developed  by  the  evi- 
dence that  the  different  counts  in  the  indictment  charge 
different  and  distinct  offences,  which  can  not  be  joined  in  the 
same  prosecution.     Long  v.  State,  56  Ind.  182. 

There  was  no  error  in  overruling  the  motion  to  quash,  and 
the  motion  for  an  order  upon  the  prosecutor  to  elect  to  pro- 
ceed upon  some  particular  count  of  the  indictment. 

The  evidence  too  shows  clearly,  that  the  purpose  was  to 
charge  but  a  single  offence  in  different  modes,  and  that  ap- 
pellant was  prosecuted  but  for  a  single  offence.  The  whole 
record  shows  too,  that  he  was  in  no  way  injured  by  the  re- 
fusal of  the  court  to  quash  the  indictment  on  account  of  the 
different  modes  in  which  the  crime  was  charged,  nor  by  the 
refusal  of  the  court  to  order  an  election  by  the  prosecutor. 

What  we  have  said,  disposes  of  some  of  the  questions  ar- 
gued by  counsel  as  having  been  presented  by  appellant's 
motion  for  a  new  trial. 

It  is  urged  that  there  was  no  evidence  that  appellant  re- 
ceived $3,500,  as  an  inducement  to  enter  into  a  contract  for 
the  purchase  of  $10,000  worth  of  school  furniture.  It  is 
not  material  whether  he  received  the  exact  amount  of  $3,- 
500,  nor  that  he  contracted  for  exactly  $10,000  worth  of 
school  furniture.  As  we  have  before  stated,  the  gravamen  of 
the  offence  defined  by  the  statute  is  the  receiving  of  money 
by  an  officer  to  influence  him  with  respect  to  his  official  duty. 

The  evidence  is  abundant,  that  appellant  received  from 
Pollard  $3,000,  and,  in  consideration  therefor,  issued  orders 
against  the  township  for  thousands  of  dollars,  as  for  school 
furniture,  and  for  which  the  township  received  but  little,  if 
any,  consideration,  and  that  some  of  the  orders  passed  into 
the  hands  of  Davis.  Having  received  the  money  as  a  bribe, 
and  having  violated  his  official  duty  in  consideration  thereof, 
appellant  is  guilty  of  the  crime  defined  by  the  statute,  whether 
Vol..  109.— 26 


402  SUPREME  COURT  OF  INDIANA, 


(.rlover  r.  The  State. 


any  furniture  was  furnished  to  the  township  or  not.  He  is 
not  in  a  very  favorable  position  to  contend  that  he  shall  go 
acquit,  because  it  is  not  shown  that  the  township  received 
value  far  the  fraudulent  debts  which  he  contracted  through 
bribery  and  official  dishonesty. 

Over  appellant's  objections,  the  court  admitted  in  evidence 
a  letter  from  Davis  Bros.,  of  Chicago,  to  him,  as  township- 
trustee,  asking  him  whether  he  had  signed  certain  warrants 
against  the  township,  giving  a  list,  with  the  dates,  amounts, 
and  when  due,  and  requesting  an  answer  to  be  endorsed  upon 
the  statement,  and  that,  as  thus  endorsed,  the  statement  should 
be  returned. 

That  paper,  in  connection  with  the  testimony  of  the  wit- 
ness Bingham,  was  competent  evidence. 

One  of  the  questions  in  the  case  was,  whether  appellant 
had  done  any  official  act  in  consideration  of  the  money 
received  from  Pollard. 

The  paper  or  letter  from  Davis  Bros,  contained  a  list  of 
township  warrants  issued  by  appellant  as  township  trustee, 
amounting  to  about  $9,000. 

That  statement  appellant  showed  to  Bingham,  and  told  him 
that  it  was  a  correct  statement  of  the  orders  he  had  issued 
and  delivered  to  Pollard,  and  that  they  were  so  issued  and 
delivered  in  consideration  of  the  money  he  had  received  from 
Pollard. 

The  paper  was  competent  evidence,  not  as  a  statement  from 
Davis  Bros.,  but  because  appellant  adopted  the  statement  of 
the  warrants  thereon  as  his  statement  of  the  warrants  which 
he  had  dishonestly  issued. 

Appellant,  through  his  counsel,  also  contends  that  the  court 
below  erred  in  allowing  the  witness  Bingham  to  testify  to  the 
contents  of  a  written  contract  between  him  and  Pollard,  for 
the  purchase  of  $2,200  worth  of  school  furniture. 

For  the  testimony  of  the  witness  as  to  the  contents  of  the 
contract,  we  are  referred  to  the  record,  from  page  66  to  page 
159,  with  the  statement  that  "the  contract  spoken  of  by  the 
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witness  forms  a  large  part  of  the  evidence."  This  reference 
and  statement,  with  the  further  statement  that  the  witness 
was  allowed  to  give  the  contents  of  the  contract,  is  the  sum 
of  the  argument  upon  the  alleged  error  of  the  court  in  admit- 
ting the  testimony. 

No  particular  page  or  pages  of  the  record  are  pointed  out,* 
where  the  objectionable  evidence  may  be  found.  Neither  the 
brief,  upon  the  alleged  error,  nor  the  reference  to  the  record, 
is  in  compliance  with  the  rules  of  this  court.  As  counsel 
have  not  referred  us  to  any  particular  page  or  pages,  where 
the  objectionable  testimony  may  be  found,  we  assume  that 
they  do  not  regard  it  as  of  much  importance. 

It  is  still  further  contended  by  appellant's  counsel,  that  the 
court  erred  in  refusing  instructions  asked  by  appellant.  This 
contention  is  met  by  counsel  for  the  State  with  the  conten- 
tion on  his  part,  that  there  is  no  available  error  in  the  refusal, 
because  the  instructions  were  not  signed  by  appellant  or  his 
counsel. 

The  instructions  do  not  appear  to  have  been  so  signed,  and 
hence  we  can  not  disregard  the  contention  of  counsel  for  the 
State,  without  disregarding  the  statute  and  former  decisions 
by  this  court  based  upon  and  construing  the  statute.  R. 
S.  1881,  sections  533,  1823;  Chicago,  dc,  R.  R,  Co.  v. 
HedgeSy  105  lud.  398;  Hutchinson  v.  Lemcke,  107  Ind.  121 ; 
Beatty  v.  Brummett,  94  Ind.  76. 

The  objections  made  to  the  first  instruction  given  by  the 
court  are,  that  therein  the  court  told  the  jury  that  appellant 
was  charged  with  having  accepted  money  from  Pollard  to 
influence  his,  appellant's  action,  in  relation  to  issuing  certain 
orders  of  the  township.  It  is  said  by  appellant's  counsel, 
that  in  one  of  the  counts  he  was  charged  with  having  re- 
ceived the  money  from  Davis,  and  that,  therefore,  the  instruc- 
tion is  erroneous.  It  is  difficult  to  see  how  appellant  could 
be  injured  by  an  instruction  which  limits  the  scope  of  the 
charge  against  him.  It  is  true,  that  it  is  not  charged  in 
terms  in  the  indictment,  that  appellant  accepted  the  money 
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to  influence  his  action  in  relation  to  issuing  township  orders, 
but  it  is  charged  that  he  received  it  as  a  bribe  to  influence 
him  in  the  discharge  of  his  official  duty  as  township  trustee, 
and  to  influence  him  to  enter  into  a  contract  for  the  purchase 
.  of  school  furniture. 

The  jury  had  the  indictment  before  them,  and  it  can  not 
be  said  that  the  instruction,  in  connection  with  other  in- 
structions given  by  the  court,  misled  the  jury  as  to  the  issue 
to  be  tried.  And  if  it  was  shown  by  the  evidence,  that  ap- 
pellant accepted  the  bribe  from  Pollard,  to  influence  him  to 
issue  fraudulent  township  warrants,  on  the  pretence  of  pur- 
chasing school  furniture,  he  might  be  convicted  under  the 
indictment  charging  him  with  having  accepted  the  money  to 
influence  his  official  action,  and  to  influence  him  in  making 
a  purchase  of  school  furniture. 

As  we  have  before  stated,  the  important  thing,  and  the 
gravamen  of  the  ofience,  is  the  accepting  of  the  money  to 
influence  his  official  action.  It  was  not  material  that  the 
money  should  have  been  paid  over  to  appellant  before  he 
entered  into  a  contract,  or  issued  the  warrants.  It  plainly 
enough  appears  from  the  evidence,  that  if  the  money  was 
not  received  by  appellant  before  or  at  the  time  the  arrange- 
ment was  made  between  him  and  Pollard,  it  was  received 
very  soon  thereafter,  and  in  pursuance  of  their  arrangement 
and  agreement. 

We  are  satisfied  from  an  examination  of  the  whole  record, 
that  the  case  was  fairly  tried,  and  that,  considering  the  case 
as  made  by  the  evidence,  the  jury  were  very  lenient  with 
appellant  in  fixing  his  imprisonment  at  but  two  years. 

It  is  very  clearly  a  case  where  the  judgment  should  not  be 
reversed  upon  technical  errors. 

Judgment  affirmed. 

FUed  Feb.  5. 1887. 
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109    405 

The  Western  Union  Telegraph  Company  v.  Swain.     owL-M 

Telegraph  Company.— Penotty. — Negligence, — Act  of  1885, — No  penalty  is 
recoverable  under  the  act  of  April  8th,  1885,  concerning  telegraph  com- 
panies, for  a  mere  negligent  omission  to  transmit  a  message. 

From  the  Wayne  Circuit  Court. 

J.  E.  McDonald^  J.  M.  BvUer  and  A,  L,  3Ia8(m,  for  appel- 
lant. 

A,  C  Lindemuth,  for  appellee. 

Mitchell,  J. — An  act  approved  April  8th,  1885,  "pre- 
scribing certain  duties  of  telegraph  and  telephone  companies, 
prohibiting  discrimination  between  patrons,"  etc.,  provides 
that  every  telegraph  company,  with  a  line  of  wires  wholly  or 
partly  within  this  State,  shall  during  the  usual  office  hours  re- 
ceive and  transmit  dispatches  with  impartiality  and  in  good 
faith,  and  in  the  order  of  time  in  which  they  are  received, 
and  shall  in  no  manner  discriminate  between  any  of  its 
patrons,  etc.  A  violation  of  any  of  the  provisions  of  the  act 
renders  the  person  or  company  liable  to  any  party  aggrieved 
in  a  penalty  of  $100. 

On  the  5th  day  of  December,  1885,  the  appellee,  Albert  us 
Swain,  commenced  an  action  in  the  Wayne  Circuit  Court 
against  the  appellant  for  the  recovery  of  the  prescribed  pen- 
alty. A  recovery  was  had  according  to  the  prayer  of  the 
complaint. 

It  is  assigned  for  error  here,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

After  the  proper  formal  allegations,  the  complaint  charges 
that,  on  the  19th  day  of  October,  1885,  the  appellee  deliv- 
ered to  the  appellant's  agent  at  Richmond,  Indiana,  a  certain 
telegraphic  dispatch  addressed  to  William  A.  Hallett,  at 
Xeosho,  Missouri,  accompanying  the  message  with  the  charges 
demanded  for  its  transmission,  but  that  the  "defendant 
wholly  failed  and  neglected  to  transmit  said  telegraphic  mes- 
sage to  said  Hallett.'' 
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It  thus  appears  that  the  default  charged  against  the  com- 
pany was  its  negligent  failure  to  transmit  the  message  deliv- 
ered to  it  to  the  person  to  whom  the  dispatch  was  addressed. 
For  such  a  default  simply,  the  statute  above  referred  to  im- 
poses no  penalty.  The  statutory  duty  as  respects  telegraph 
companies  is  to  transmit  messages  with  impartiality  and  in 
good  faith,  and  in  the  order  of  time  in  which  they  are  re- 
ceived, without  discrimination.  The  statutory  penalty  is 
incurred  when  its  acts  or  omissions  are  characterized  by,  or 
result  from,  partiality  or  bad  faith,  or  when  it  postpones 
messages  out  of  the  order  of  time  in  which  they  are  re- 
ceived, or  when  it  discriminates  in  rates  charged  or  in  the 
manner  and  conditions  of  service  between  its  patrons.  Each 
and  all  of  the  acts  which  involve  the  company  in  penal  con- 
sequences, proceed  from  some  aggressive  violation  of  stat- 
utory duty  imposed,  and  not  from  a  mere  negligent  omission 
to  act  according  to  the  obligation  of  its  contract  as  a  public 
carrier  of  messages. 

Section  4176,  which  is  superseded  by  the  act  of  April  8th, 
1885,  imposed  a  penalty,  "  in  case  of  failure  to  transmit,  or 
if  postponed  out  of  such  order,  *  *  *  to  be  recovered  by 
the  person  whose  dispatch  is  neglected  or  postponed." 

A  broad  difference  is  at  once  apparent  between  the  statute 
now  in  force,  and  that  which  preceded  it,  on  the  same  sub- 
ject. Being  highly  penal  in  character,  it  is  to  receive  such 
a  construction  as  not  to  involve  penal  consequences,  except 
when  the  act  complained  of  is  clearly  within  the  prohibition 
of  the  statute.  Western  Union  TeL  Co.  v.  Steele,  108  Ind. 
163;   Western  Union  Tel  Co.  v.  Wilson,  108  Ind.  308. 

Since  the  complaint  charges  a  merely  negligent  omission 
of  duty  without  more,  it  fails  to  bring  the  case  within  the 
consequences  of  the  statute.  The  first  assignment  of  error 
is  well  made. 

The  judgment  is  reversed,' with  costs. 

Filed  Jan.  28,  1SS7. 
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fl68    168 

Shannon  v.  The  State. 

Cbiminal  JjAW.—Forgenj, — Indictment.—  Uncertainty. — A  written  instru- 
ment, reading,  "  September  4, 1886.  Mr.  T.  Hemphill :  Please  let  Charles 
Shannon  have  one  dress  pattern,  and  oblige  (signed)  Theodore  Points,'' 
is  so  uncertain  that  the  averment  of  extrinsic  facts,  showing  its  fraudu- 
lent tendency,  is  necessary  to  the  sufficiency  of  an  indictment  charging 
forgery. 

From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  H.  H.  Docktei^man,  for  appellant. 
L.  T.  Michener,  Attorney  General,  and  J.  H.  Gillett,  for 
the  State. 

HowK,  J. — In  this  case  the  indictment  charged,  "  that 
Charles  Shannon,  on  the  4th  day  of  September,  1886,  at  and 
in  the  county  of  Fountain  and  State  of  Indiana,  did  then  and 
there  unlawfully,  falsely,  feloniously  and  fraudulently  utter, 
publish  and  pass  to  one  Thomas  Hemphill,  as  true  and  gen- 
uine, a  certain  false,  forged  and  counterfeit  order,  purporting 
to  have  been  made  and  executed  by  one  Theodore  Points,  for 
the  payment  and  delivery  of  property,  to  wit,  one  dress  pat- 
tern, to  the  said  Charles  Shannon,  he,  the  said  Charles  Shan- 
non, then  and  there  knowing  that  said  order  was  false  and 
forged,  which  said  false,  forged  and  counterfeit  order  is  as  fol- 
lows, to  wit : 

"  ^  September  4,  1886. 

"  ^Mr.  T.  Hemphill — Please  let  Charles  Shannon  have  one 
dress  pattern,  and  oblige  Theodore  Points.' 

"  That  the  words  and  letters,  '  Mr.  T.  Hemphill/  in  said 
false,  forged  and  counterfeit  order  aforesaid,  then  and  there 
mean,  and  were  by  him,  the  said  Charles  Shannon  aforesaid, 
meant,  and  intended  to  mean,  as  follows,  to  wit,  ^  Mr.  Thomas 
Hemphill ; '  that  he,  the  said  Charles  Shannon,  did  utter, 
publish  and  pass  said  false,  forged  and  counterfeit  order  as 
aforesaid,  with  intent  then  and  there  and  thereby  to  felo- 
niously and  fraudulently  prejudice,  damage  and  defraud  the 
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said  Thomas  Hemphill,  contrary  to  the  form  of  the  stat- 
ute," etc. 

Appellant's  motion  to  quash  the  indictment  was  overruled 
by  the  court,  and  upon  his  arraignment  he  answered  in  two 
paragraphs,  as  follows : 

1.  A  plea  that  he  was  not  guilty,  as  charged  in  the  indict- 
ment; and, 

2.  He  averred  that,  at  the  time  of  the  alleged  uttering 
and  passing  of  said  forged  and  counterfeit  order  or  instru- 
ment, set  out  in  the  indictment,  he  was  a  person  of  unsound 
mind. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
finding  appellant  guilty  a&  charged,  and  assessing  his  punish- 
ment at  confinement  in  the  State's  prison  for  the  period  of 
five  years,  and  a  fine  in  the  sum  of  ten  dollars.  Over  ap- 
pellant's motion  for  a  new  trial,  the  court  rendered  judgment 
against  him  upon  and  in  accordance  with  the  verdict. 

In  this  court  errors  are  properly  assigned  by  appellant, 
which  call  in  question  the  overruling  (1)  of  his  motion  to 
quash  the  indictment,  and  (2)  of  his  motion  for  a  new  trial; 
and  these  errors  we  will  consider  in  their  order,  and  decide 
the  several  questions  thereby  presented. 

1.  The  motion  to  quash  the  indictment  was  in  writing,  and 
it  assigned  two  grounds  of  objection  to  the  sufficiency  of  the 
indictment,  namely  :  1.  That  the  facts  stated  therein  did  not 
constitute  a  public  offence ;  and  2.  That  the  indictment  did 
not  state  the  ofilmce  with  sufficient  certainty.  These  are  two 
of  the  four  statutory  causes,  for  either  of  which  causes,  when 
apparent  upon  the  face  of  the  indictment,  the  defendant  may 
move  to  quash.     Section  1759,  R.  S.  1881. 

Appellant's  counsel  earnestly  insist  that  the  indictment 
herein  was  not  good,  and  the  motion  to  quash  it  ought  to  have 
been  sustained,  for  two  reasons,  namely : 

"First.  The  instrument  set  out  is  not  such  an  *  instrument 
of  writing,'  of  which  forgery,  under  our  statute,  can  be  pred- 
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icated  ;  and,  as  a  necessary  sequence,  of  which  a  charge  of 
uttering  or  passing,  as  forged,  can  be  predicated. 

^^Second.  If  such  an  instrument  could  be  made  the  subject 
of  a  charge  of  forgery,  or  the  subject  of  a  charge  of  uttering 
a  forged  instrument,  it  could  only  be  done  by  averment  of 
extrinsic  facts,  showing  the  fraudulent  tendency  of  the  instru- 
ment, in  view  of  the  facts  connected  with  its  forgery  or  pass- 


mg." 


We  will  consider  these  two  reasons,  urged  against  the  suf- 
ficiency of  the  indictment  herein,  in  the  order  of  their  state- 
ment, and  of  their  presentation  and  discussion  here  by  ap- 
pellant's learned  counsel. 

In  the  indictment  under  consideration,  the  offence  charged 
or  intended  to  be  charged,  against  the  appellant,  is  defined, 
and  its  punishment  prescribed,  in  section  2206,  R.  S.  1881. 
In  this  section  it  is  thus  provided  :  "  Whoever  falsely  makes 
or  assists  to  make,  defaces,  destroys,  alters,  forges,  counter- 
feits, prints,  or  photographs,  or  causes  to  be  falsely  made,  de- 
faced, destroyed,  altered,  forged,  counterfeited,  printed,  or 
photographed,  *  *  *  any  order,  warrant,  or  request  for  the 
j>ayment  of  money,  *  *  *  *  or  any  other  instrument  of 
writing,  with  intent  to  defraud  any  person,  body  politic  or 
corporate,  or  utters  or  publishes  as  true  any  such  instru- 
ment or  matter,  knowing  the  same  to  be  false,  defaced,  altered, 
forged,  counterfeited,  falsely  printed,  or  photographed,  with 
intent  to  defraud  any  person,  body  politic  or  corporate, — shall 
be  imprisoned,"  etc. 

We  have  heretofore  given  an  exact  copy  of  the  instrument 
of  writing,  on  which  the  indictment  against  appellant  is  pred- 
icated. It  is  clear  that  such  instrument  was  not  one  of  those 
specifically  mentioned  in  our  statute  defining  the  crime  of 
forgery.  But  the  law  is  that  forgery  may  be  committed  of 
any  instrument  of  writing  which,  if  genuine,  would  or  might 
operate  as  the  foundation  of  another  man's  liability,  or  the 
evideivce  of  his  right.  3  Greenl.  Ev.,  section  103  ;  Common'- 
wealth  V.  Bay,  3  Gray,  441. 
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In  Gartiiire  v.  Stale,  104  Ind.  444,  this  court  said :  "  The 
rule  uuquestionably  is,  that  the  indictment  must  show  that 
the  instrument  is  one  having  some  legal  effect,  J>ut  it  is  not 
necessary  that  it  should  be  shown  to  be  a  perfect  instrument. 
2  Bishop  Crim.  Law,  section  533;  Heed  v.  State,  28  Ind.  396." 

If,  in  the  case  in  hand,  the  instrument  of  writing,  on  which 
the  indictment  is  predicated,  purported  to  create  a  pecuniary 
obligation  or  liability  upon  another  man,  or  w^ould  operate  as 
evidence  of  a  right  of  another  man,  or  if,  without  reference 
to  extrinsic  facts,  it  appeared  that  such  instrument  was  cal- 
culated to  have  some  legal  effect,  it  would  be  clear,  we  think, 
that  the  first  reason  of  appellant's  counsel,  for  claiming  that 
such  indictment  was  not  good,  is  not  well  assigned  and  ought 
not  to  be  sustained.  Harding  v.  State,  54  Ind.  359;  Powers 
V.  State,  87  Ind.  97 ;  Myers  v.  State,  101  Ind.  379. 

We  can  not  say  from  the  written  instrument  in  this  case, 
whether,  if  genuine,  it  would  or  would  not  operate  as  the 
foundation  of  another  man's  liability,  or  as  evidence  of  an- 
other man's  right ;  whether  it  would  or  would  not  so  oper- 
.ate,  depended  upon  facts  which  were  not  apparent,  and  were 
not  averred  in  the  indictment.     Troid  v.  State,  107  Ind.  578. 

Here  lies  the  difficulty,  as  it  seems  to  us,  with  the  indict- 
ment under  consideration ;  it  does  not  state  the  offence  with 
sufficient  certainty.  This  is  the  fourth  statutory  cause  for 
quashing  an  indictment,  and  it  was  the  second  ground  as- 
signed in  appellant's  written  motion  to  quash  the  indictment 
against  him.  In  such  indictment,  the  instrument  of  writing, 
upon  which  the  charge  of  forgery  was  predicated,  was  set 
out  at  length.  This  instrument  is  so  uncertain  in  its  terms, 
that  it  can  not  be  said,  from  merely  reading  it,  what  effect, 
if  any,  should  or  can  be  given  thereto.  In  such  a  case, 
it  is  settled  by  our  decisions,  that  the  extrinsic  facts  con- 
nected with  the  uttering  and  passing  of  the  false  and  forged 
instrument,  as  charged,  must  be  averred  in  the  indictment,  so 
that  the  court  may  judicially  see  the  fraudulent  tendency  of 
the  instrument.     JReed  v.  State,  supra;  Powers  v.  Staie,  «u- 
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pra.  In  the  indictment  we  are  considering,  no  extrinsic 
facts  are  averred,  which  show  or  tend  to  show  the  fraudulent 
tendency  of  the  instrument,  or  which  explain  or  remove  the 
apparent  uncertainties  therein.  The  subject  of  the  order, 
"  one  dress  pattern,''  was  uncertain  in  that  it  was  not  ap- 
parent whether  it  meant,  or  was  intended  to  mean,  sufficient 
material  out  of  which  to  make  a  dress,  or  a  pattern  whereby 
to  cut  out  a  dress  in  accordance  with  fashion.  The  purpose 
of  the  request,  whether  it  was  the  loan  or  the  sale  of  one 
dress  pattern,  was  uncertain  and  was  not  shown  by  any  aver- 
ment in  the  indictment.  We  conclude,  therefore,  that  the 
indictment  herein  did  not  state  the  offence,  intended  to  be 
charged,  with  sufficient  certainty,  and  that,  for  this  cause, 
appellant's  motion  to  quash  it  ought  to  have  been  sustained. 
State  V.  Cooky  52  Ind.  574. 

This  conclusion  renders  it  unnecessary  for  us  now  to  con- 
sider or  decide  questions  arising  under  the  alleged  error  of 
the  court  below,  in  overruling  appellant's  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
instructions  to  sustain  the  motion  to  quash  the  indictment. 

Filed  Jan.  29,  1887. 
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Sherwood,  Administrator,  v.  The  City  of  Lafayette 

ET  AL,. 

Mortgage. — Eminent  Domain. — Taking  MorUjaged  Property  for  Street. — Mort- 
gagee Entitled  to  Damages  Axmrded. — The  mortgagee  of  land  which  is  taken 
by  a  city  for  a  public  street  is  an  owner  within  the  meaning  of  the  stat- 
ute governing  condemnation  proceedings,  and  may  recover  from  the 
city  the  damages  awarded,  notwithstanding  the  amount  has  already  been 
paid  to  the  mortgagor. 

From  the  Tippecanoe  Superior  Court. 


1 

I 
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J.  B,  Shertoood  and  8.  P.  Bairdy  for  appellant. 
W.  C.  L.  Taylor,  for  appellees. 

Elliott,  C.  J. — The  appellant's  complaint  alleges  that 
Anna  M.  Arzt  was,  on  the  12th  day  of  December,  1870,  the 
owner  of  land  in  the  city  of  Lafayette ;  that  she  and  her 
husband  executed  a  mortgage  on  the  land  to  Solomon  Roring, 
now  deceased,  and  that  the  mortgage  was  recorded  on  the 
day  of  its  execution ;  that  on  the  20th  day  of  August,  1879, 
the  executor  of  the  deceased  mortgagee  commenced  suit  to 
foreclose  the  mortgage,  and  obtained  a  decree  of  foreclosure ; 
that,  on  the  30th  day  of  December,  1872,  the  city  of  Lafay- 
ette commenced  proceedings  to  condemn  part  of  the  mort- 
gaged land  for  a  street,  and  damages  were  awarded  to  Anna 
M.  Arzt ;  that  the  damages  awarded  have  never  been  paid, 
although  possession  of  the  land  has  been  taken  by  the  city, 
and  that  the  mortgagors  are  insolvent. 

The  complaint  states  a  cause  of  action.  The  seizure  of  the 
mortgaged  premises  did  not  destroy  the  validity  of  the  mort- 
gage or  impair  the  rights  of  the  mortgagee.  He  had  a  right 
to  treat  the  lien  of  his  mortgage  as  having  been  transferred 
to  the  fund  created  by  the  award.  Mr.  Jones  correctly  states 
the  rule  thus:  "  Wlien  the  mortgaged  property  has  been 
turned  into  money,  or  a  claim  for  money  in  any  way,  as,  for 
instance,  by  the  taking  of  the  property  for  public  uses,  or  for 
the  use  of  a  corporation  under  authority  of  law,  the  rights 
of  the  mortgagee  remain  unaltered,  and  he  is  entitled  to  have 
the  money  in  place  of  the  land  applied  to  the  payment  of  his 
claim.  Thus  if  a  street  be  laid  out  through  land  subject  to 
a  mortgage,  although  the  damages  be  assessed  to  the  mort- 
gagor, the  mortgagee  is  entitled  to  them,  as  an  equivalent  for 
the  land  taken  for  the  street."     1  Jones  Mortg.,  section  708. 

In  the  case  of  Bank  of  Auburn  v.  Roberts,  44  N.  Y.  192, 
the  court  said:  "The  sum  awarded  arises  from,  or  grows  out 
of  the  land,  by  reason  of  the  injury  which  has  diminished  its 
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value.  In  equity  it  is  the  land  itself."  Substantially  the  same 
doctrine  is  asserted  in  Ball  v.  Green,  90  Ind.  75,  see  p.  76. 

We  agree  with  appellees'  counsel,  that  a  complaint  must 
be  framed  on  a  definite  theory,  and  be  sufficient  on  that 
theory.  Judy  v.  Gilbert,  77  Ind.  96  (40  Am.  R.  289).  We 
think  the  complaint  before  us  conforms  to  these  require- 
ments. The  theory  of  the  complaint  is,  that  the  city  of 
Lafayette  has  funds  in  its  hands  which,  in  equity,  should  be 
paid  to  the  plaintiff,  and  it  is  good  on  the  theory  on  which  it 
proceeds.  Anna  M.  Artz  is  made  a  party  to  assert  her  inter- 
est in  the  damages  awarded,  so  that  the  whole  controversy 
may  be  adjudicated,  and  it  was  not  necessary  to  state  what 
specific  interest  she  claimed  in  the  fund. 

The  third  paragraph  of  the  answer  avers  that  proceedings 
were  duly  prosecuted  for  the  condemnation  of  the  land,  that 
an  award  of  damages  was  made  to  Anna  M.  Arzt,  and  that  the 
award  was  fully  paid  to  her  before  any  demand  was  made  by 
the  appellant. 

This  answer  is  bad.  The  authorities,  without  material  con- 
flict, hold  that  a  mortgagee  can  not  be  deprived  of  his  lien 
by  a  condemnation  of  the  land  embraced  in  his  mortgage. 
It  is  true,  as  contended  by  appellees'  counsel,  that  a  mortgage 
does  not  convey  title  to  the  mortgagee.  Fletcher  v.  Holmes, 
32  Ind.  497 ;  Favorite  v.  Deardorff,  84  Ind.  555.  But,  while 
the  mortgage  does  not  convey  title  to  the  land,  it  neverthe- 
less does  convey  to  the  mortgagee  an  interest  in  the  land 
itself  of  which  he  can  not  be  divested.  Lease  v.  Oicen  Lodge, 
etc.,  83  Ind.  498 ;  Helphenstine  v.  Meredith,  84  Ind.  1. 

There  is  a  clearly  defined  distinction  between  a  mortgage 
and  a  judgment  lien ;  the  one  is  a  specific  lien  created  by 
contract  and  protected  as  a  contractual  obligation,  while  the 
other  is  a  statutory  Hen,  general  in  its  character,  and  subject 
to  legislative  control.  Gimbel  v.  Stolte,  59  Ind.  446 ;  Hous- 
ton V.  Houston,  67  Ind.  276;  Evansville  Gas-Light  Co.  v. 
J^ate,  ex  rel,  73  Ind.  219  (38  Am.  R.  129) ;  Duke  v.  Beeson,  79 
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Ind.  24,  p.  31 ;  Duncan  v.  City  of  Terre  Haute,  85  Ind.  104; 
Blair  v.  Hanna,  87  Ind.  298,  see  p.  301. 

A  mortgage  does  create  an  interest  in  the  land,  and  the 
authorities  declare  that  proceedings  under  the  right  of  emi- 
nent domain  can  not  destroy  the  interest  it  creates. 

In  Severin  v.  Cole,  38  Iowa,  463,  the  question  was  exam- 
ined with  care,  and  it  was  said  that:  "The  mortgagor,  it  is 
true,  holds  the  legal  title ;  but  the  mortgagee  has  an  equitable 
interest  in,  or  right  to,  the  mortgaged  property,  and  under 
the  above  statute  is  an  *  owner  of  the  real  property.'  '^ 

It  was  said  by  the  court  in  Parks  v.  City  of  Boston,  15 
Pick.  198,  203 :  "  It  has  heretofore  been  decided  by  this  court, 
and  apparently  upon  much  consideration,  in  the  case  of  Ellis 
V.  Welch,  6  Mass.  R.  246,  that  the  term  'owner'  in  this 
statute,  includes  every  person  having  an  interest  in  real  estate 
capable  of  being  damnified  by  the  laying  out  of  a  street.'' 

In  Gimbel  v.  Stolte,  supra,  the  doctripe  of  these  oases  was 
approved  by  this  court,  fqr  it  was  th^re  said:  "So,  where 
mortgaged  property  -has  been  condemned  for  street  purposes 
by  a  city,  the  mortgagee  is  entitled  to  be  paid  out  of  the 
money  allowed  the  mortgagor  as  damages."  The  authorities 
give  full  and  strong  support  to  the  doctrine.  Baltimore,  etc., 
R.  R.  Co.  V.  Thompson,  10  Md.  76;  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  John.  47.9;  White  v.  Rittenmyer,  30  Iowa, 
268;  Choteau  v.  Thompson,  2  Ohio  St.  114;  Kemnedy  v .  Mil- 
icaulcee,  etc.,  R.  W.  Co.,  22  Wis.  581 ;  Philadelphia,  etc.,  R.  R. 
Co.  V.  Williams,  54  Pa.  St.  103;  Astor  v.  Hoyt,  5  Wend.  603; 
In  the  Matter  of  John  and  Cherry  Streets,  19  Wend.  659. 

As  said  in  Severin  v.  Cole,  supra :  "  This  rule  too  is  equita- 
ble and  just.  The  mortgage  being  of  record,  it  was  entirely 
practicable  for  the  defendant,  in  obtaining  its  right  of  way, 
to  give  notice  to  the  mortgagee  of  record,  and  thereby  pro- 
tect its  own  interests  and  those  of  such  mortgagee  or  Li> 
assigns."   . 

It  is  only  by  adopting  the  view  of  these  authorities^  and 
treating  the  mortgagee  as  an  owner  within  the  meaning  of 
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the  statute,  that  the  statute  itself  can  be  upheld,  for  it  is 
very  clear  upon  principle  and  authority,  that  the  mortgagee 
does  own  some  interest  in  the  land  which  can  not  be  divested 
except  by  due  proceedings  under  "the  law  of  the  land." 
Sovlard  v.  United  StcUeSy  4  Peters,  511 ;  Lease  v.  Owen  Lodge, 
etc.,  supra;  Helphenstine  v.  Meredith,  supra.  Nor  is  any 
violence  done  to  the  language  of  the  statute  in  treating  a 
mortgagee  as  an  owner,  for,  in  a  limited  sense,  he  is  an 
owner,  as  he  has  a  proprietary  interest  in  the  land  itself. 

Judgment  reversed. 

Filed  Jan.  29,  1887. 
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Criminal  Law. — Conspiracy. — Evidcjuk. — 'Declwaiions  of  Oo-Contpirator. — 
Where  a  conspiracy  hfts  first  been  established  by  sufficient  proof,  every 
declaration  or  act  of  any  onejof  the  conspirators,  during  the  pendency 
of  the  criminal  enterprise,  in  pursuance  of  the  original  plan  and  with 
reference  to  the  common  object,  is  competent  evidence  against  each  o£ 
them.  '      / 

Same. — Forgery. — Conspii-acy. — System, — Proof  of  Other  Forgeries.  yyfheTej  on 
the  trial  of  one  charged  with  the  forgery  of  a  promissory  note,  it  is 
shown  that  the  crime  in  question  is  one  of  a  system  of  like  crimes  com- 
mitted by  the  defendant  in  pursuance  of  a  conspiracy,  other  notes  forged 
by  him  during  the  pendency  of  the  conspiracy  and  purporting  to  be 
executed  by  different  persons,  are  admissible  in  evidence  against  Iiiui. 

From  the  Kosciusko  Circuit  Court. 

JE.  Haymond  and  i.  W.  Royse,  for  appellant.. 
i.  T.  Michener,  Attorney  General,  and  W,  B.  Hord,  for 
the  State. 

HowK,  J. — In  this  case  the  indictment  charged  that  ap- 
pellant and  Theodore  W.  Strain,  "  on  the  9th  day  of  Septem- 
ber, 1885,  at  the  county  of  Kosciusko,  in  the  State  of  Indiana^ 
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did  then  and  there  feloniously,  falsely  and  fraudulently  make, 
forge  and  counterfeit  a  certain  promissory  note,  purporting  to 
have  been  made  and  executed  by  one  John  F.  Fisher,  for  the 
payment  of  money  to  one  John  Hall,  which  said  false,  forged 
and  counterfeit  promissory  note  is  of  the  following  tenor,  to 
wit :  "  (Setting  out  a  copy  of  such  note),  "  with  intent  then 
and  there  and  thereby,  feloniously,  falsely  and  fraudulently 
to  prejudice,  damage  and  defraud  the  said  John  F.  Fisher." 

Appellant  was  awarded  a  separate  trial ;  and  upon  his  ar- 
raignment and  plea  of  not  guilty,  as  charged  in  the  indict- 
ment, the  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  finding  him  guilty,  as  charged,  and  assessing 
his  punishment  at  imprisonment  in  the"  State's  prison  for  ten 
years,  and  a  fine  in  the  sum  of  ten  dollars.  Over  his  motion 
for  a  new  trial,  the  court  rendered  judgment  against  him  upon 
and  in  accordance  with  the  verdict. 

The  only  error  of  which  appellant^s  counsel  complain  in 
their  brief  of  this  cause,  is  the  alleged  error  of  the  court  be- 
low in  overruling  the  motion  for  a  new  trial.  In  discussing 
this  error  counsel  say :  ^^  We  think  that  the  court  erred,  dur- 
ing the  trial,  in  permitting  witnesses  for  the  State  to  detail 
conversations  had  with  "Woodson  S.  Marshall  and  others,  not 
in  the  presence  of  appellant,  and  desire  to  call  the  attention 
of  the  court  to  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth  and  eleventh  written  reasons  for  a  new  trial.  The  ar- 
gument of  one  will,  we  think,  be  applicable  to  all."  We  will 
consider  so  many  of  these  causes  for  a  new  trial  as  appellant's 
counsel  have  discussed,  in  the  order  they  have  pursued  in 
argument.  They  first  direct  our  attention  to  the  fijih  reason 
assigned  for  a  new  trial,  as  follows :  "  The  court  erred  in  per- 
mitting the  State,  over  the  objections  of  defendant,  to  put  in 
evidence  a  letter  from  Woodson  S.  Marshall  to  W.  W.  Mikels, 
dated  January  21st,  1886."  The  letter  referred  to,  in  this 
cause  for  a  new  trial,  reads  as  follows : 

"Mr.  Mikels — I  dropped  you  a  postal  to-day.  If  Mr.  S. 
wants  the  notes,  I  think  he  can  have  them,  as  Mr.  H.  is  still 
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here.  If  you  come  up  in  the  morning,  say  nothing  to  any 
one  until  you  see  me.  If  you  see  Cook,  and  he  asks  you 
where  you  got  the  Hall  notes,  say  from  Hall,  and  that  he  is 
a  Chicago  man.  But  don't  say  you  have  any  notes — that  you 
returned  them  to  Chicago.  Will  talk  over  matters  if  you 
come  up.  We  may  want  to  do  some  fine  figuring.  Burn 
this.     If  S.  made  a  deed,  bring  it  along. 

(Signed)         "  Yours  truly, 
"8  P.  M.,  1,  21,  '86.  W.  S.  Marshall." 

It  is  shown  by  the  record,  that  appellant  objected  to  the 
admission  of  this  letter  in  evidence,  "  for  the  reason  that  the 
evidence  is  irrelevant  and  immaterial,  and  does  not  tend  to 
prove  any  of  the  allegations  in  the  indictment,  and  that  it  is 
a  written  declaration  made  by  Woodson  S.  Marshall,  in  the 
absence  of  defendant  and  without  his  knowledge  or  consent, 
and  Avas  hearsay."  The  court  overruled  these  objections  and 
.admitted  the  letter  in  evidence,  and  appellant  excepted. 

The  letter  of  Marshall  was  manifestly  admitted  in  evi- 
•dence  by  the  trial  court,  upon  the  ground  that  it  had  been 
shown  to  the  satisfaction  of  the  court,  by  other  evidence  ap- 
pearing in  the  record,  that  a  criminal  conspiracy  had  been 
♦entered  into,  by  and  between  appellant  and  his  co-defendant, 
■Strain,  and  Marshall,  the  object  and  purpose  of  which  con- 
spiracy were  the  forgery  of  promissory  notes,  in  the  names 
•of  certain  responsible  persons,  and  the  sale  and  utterance  of 
such  forged  and  counterfeit  notes.  There  was  evidence  in- 
troduced which  tended  to  prove  the  formation  and  existence 
of  such  a  conspiracy  by  and  between  the  parties  named,  for 
the  purposes  mentioned,  and  the  parts  which  each  of  the 
conspirators  was  to  perform  in  the  accomplishment  or  fur- 
therance of  the  criminal  design ;  and  that  in  pursuance  of 
such  conspiracy,  and  while  attempting  to  perform  the  part 
assigned  him  therein,  by  selling  and  uttering  certain  of  the 
counterfeit  promissory  notes  forged  by  such  conspirators, 
Marshall  made  certain  verbal  and  written  declarations,  and, 
Vol.  109.— 27 
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amongst  others,  the  one  referred  to  in  the  fifth  cause  for  a 
new  trial  and  heretofore  quoted,  of  and  concerning  such 
notes  and  his  efforts  to  sell  and  utter  the  same,  and  about 
John  Hall,  the  payee  named  therein.  It  is  manifest  that  the 
trial  court  regarded  such  evidence  as  sufficient  to  establish 
prima  facie  the  fact  of  such  a  conspiracy,  by  and  between 
appellant,  Strain  and  Marshall,  for  the  object  and  purpose 
aforesaid.  We  can  not  say  that  the  trial  court  erred  in  its 
view  of  the  effect  of  such  evidence ;  for  this  question  is  one 
peculiarly  for  the  consideration  and  decision  of  the  learned 
court  presiding  at  the  trial. 

Upon  this  subject,  Mr.  Greenleaf  has  said :  "A  founda* 
tion  must  first  be  laid  by  proof  sufficient  in  the  opinion  of 
the  judge  to  establish  prima  facie  the  fact  of  conspiracy  be- 
tween the  parties,  or  proper  to  be  laid  before  the  jury  as 
tending  to  establish  such  fact.  The  connection  of  the  indi- 
viduals in  the  unlawful  enterprise  being  thus  shown,  every 
act  and  declaration  of  each  member  of  the  confederacy,  in 
pursuance  of  the  original  concerted  plan,  and  -with  reference 
to  the  common  object,  is,  in  contemplation  of  law,  the  act 
and  declaration  of  them  all ;  and  is  therefcre  original  evi- 
dence against  each  of  them.  It  makes  no  difference  at  what 
time  any  one  entered  into  the  conspiracy.  Every  one  who 
does  enter  into  a  common  purpose  or  design  is  generally 
deemed,  in  law,  a  party  to  every  act  which  had  before  been 
done  by  others  and  a  party  to  every  act  which  may  after- 
wards be  done  by  any  of  the  others  in  furtherance  of  such 
common  design."  1  Greenl.  Ev.,  section  111.  The  doctrine 
here  declared  has  been  approved  and  acted  upon  in  many  of 
our  decided  cases.  Williams  v.  State,  47  Ind.  568 ;  Janes  v. 
State,  64  Ind.  473 ;  Walton  v.  State,  88  Ind.  9 ;  Archer  v. 
State,  106  Ind.  426. 

But  appellant's  counsel  say :  "Admitting  for  the  sake  of 
the  argument,  that  the  conspiracy  was  established,  still  the 
court  erred  in  admitting  the  declarations  and  letter.  We 
understand  the  rule  to  be,  as  laid  down  in  1  Greenl.  Ev., 


NOVEMBER  TERM,  1886.  419 

Card  r.  The  Slate. 

section  111 :  ^The  acts  and  declarations,  thus  admitted,  are 
those  only  which  were  made  and  done  during  the  pendency 
of  the  criminal  enterprise,  and  in  furtherance  of  its  objects/  " 

Doubtless,  counsel  state  the  rule  correctly,  but  they  err,  we 
think,  in  claiming  that  the  criminal  enterprise  was  not  pend- 
ing when  the  letter  above  quoted  was  written,  or  that  it  was 
not  written  in  furtherance  of  the  objects  of  the  conspiracy. 
True,  the  evidence  shows  that  the  counterfeit  note,  upon 
which  the  indictment  herein  was  predicated,  had  been  forged, 
sold  and  uttered  by  the  conspirators  some  time  prior  to  the 
date  of  the  letter,  heretofore  quoted ;  but  it  does  not  show 
that  the  conspiracy,  which,  as  is  apjmrent  from  the  record  of 
this  cause,  covered  the  forgery  and  utterance  of  many  other 
counterfeit  notes,  had  then  come  to  an  end.  Indeed,  it  may 
be  fairly  inferred  from  all  the  evidence,  we  think,  that  the 
criminal  enterprise,  in  which  the  conspirators  were  engaged^ 
was  at  th'fe  flood-tide  of  apparent  success  when  the  letter  to 
Mikels  was  written.  We  conclude,  therefore,  that  the  fifth 
cause  for  a  new  trial  was  not  well  assigned,  as  the  Marshall 
letter  referred  to  therein  was 'competent  evidence. 

What  we  have  said,  in  considering  the  fifth  cauwse  for  a  new 
trial,  applies  with  equal  force  to  the  fourth,  sixth,  seventh, 
ninth,  tenth  and  eleventh  reasons,  assigned  for  such  new  trial. 
Each  of  such  reasons  was  based  upon  a  diiferent  ruling  of  the 
court  below,  admitting  in  evidence,  over  appellant's  objections 
and  exceptions,  certain  declarations,  verbal  or  written,  of  Mar- 
shall, of  and  concerning  other  notes  which  were  shown  to 
have  been  forged  by  such  conspirators,  and  his  efforts  to  sell 
and  utter  the  same,  and  about  John  Hall,  the  payee  named 
therein.  The  same  objections  were  urged  below,  and  are 
urged  here,  to  the  competency  of  these  declarations,  verbal 
or  written,  as  evidence  against  appellant  herein,  as  were 
urged  to  the  admissibility  of  the  letter  heretofore  quoted, 
addressed  to  "Mr.  Mikels,''  as  evidence  against  appellant. 
The  formation  and  existence  of  the  conspiracy,  for  the  un- 
lawful purposes  mentioned,  having  been  established  by  suffi- 


420  SUPREME  CX)URT  OF  INDIANA, 

Card  V.  The  State. 

cient  proof,  every  act  or  declaration  of  any  one  of  the  con- 
spirators, in  pursuance  of  the  original  plan  and  with  reference 
to  the  common  object,  became  and  was  original  and  compe- 
tent evidence  against  each  and  all  of  them.  Of  course,  it  is 
true,  as  appellant's  counsel  claim,  that  nothing  said  or  done 
by  one  of  the  conspirators  in  the  absence  of  the  others,  after 
the  common  design  has  been  fully  consummated,  can  be  used 
as  evidence  against  the  others  or  affect  them  in  any  way..  But 
this  is  of  no  avail  to  appellant  in  this  case.  For  here  the 
existence  of  the  conspiracy  for  an  unlawful  purpose  has  been 
established  by  sufficient  proof,  and  it  was  not  shown  and  does 
not  appear  that  the  common  design  had  been  fully  consum- 
mated at  the  time  the  verbal  and  written  declarations,  which 
the  State  put  in  evidence,  were  made  by  one  of  the  con- 
spirators. On  the  contrary,  we  think  it  fairly  appears  from 
the  evidence  in  the  record,  that  the  codimon  design  had  not 
been  consummated  when  such  declaratipns  were  made.  In 
regard  to  the  admission  of  the  acts  or  declarations  of  one 
conspirator  as  original  evidence  against  each  member  of  the 
conspiracy,  substantially  the  same  rule  applies  in  criminalas 
in  civil  causes.  Smith  v.  Freeman,  71  Ind.  85;  Hogue  v. 
McClintQXik,  76  Ind.  205;  Wolfe  v.  Pu(/h,  101  Ind.  293; 
Daniels  v.  McGinnia,  97  Ind.  549. 

x\ppellant's  counsel  next  complain  of  the  admission  in  evi- 
dence of  thirteen  promissory  notes,  other  than  the  one  set 
out  in  the  indictment,  purporting  to  have  been  executed  by 
different  persons,  but  all  payable  apparently  to  the  same  John 
Hall.  Counsel  say :  *^  The  only  object  that  could  be  accom- 
plished by  this  evidence,  was  to  prove  that  the  defendant  had 
been  guilty  of  numerous  other  forgeries.  Coupled  with  thi  • 
evidence,  is  the  testi'mony  of  several  witnesses  that  the  notes 
were  in  the  htmdwriting  of  appellant ;  and  it  was  also  in  tes- 
timony that  they  were  forgeries.  The  admission  of  these 
notes  in  evidence  was  clearly  erroneous.'*  In  support  of  their 
position  counsel  cite  and  rely  upon  Barton  v.  Slate,  18  Ohio, 
221,  and  Bonsall  v.  State,  35  Ind.  460. 
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An  examination  of  these  eases  shows  very  clearly,  we  think, 
that,  while  each  of  them  was  correctly  decided,  neither  of 
them  has  any  application  to  such  a  case  as  the  one  under  con- 
sideration. We  are  of  opinion  that  the  court  did  not  err  in 
the  admission  of  such  other  notes  in  evidence,  although  they 
were  shown  to  have  been  forged  by  appellant.  Upon  this 
subject,  in  his  Criminal  Evidence,  section  32,  Mr.  Wharton 
says :  **  Suppose  that  it  is  alleged  that  the  crime  in  question 
was  one  of  a  system  of  mutually  dependent  crimes;  is  it 
admissible,  on  a  trial  for  one  of  these  crimes  to  put  in 
evidence  such  other  crimes,  for  the  purpose  of  showing 
this  system?  In  several  lines  of  civil  cases,  such  evi- 
dence has  been  held  admissible.  Nor  is  there  any  reason  why 
such  evidence  should  not  be  received  in  criminal  cases.  In 
order  to  prove  purpose  on  the  defendant's  part,  system  is  rel- 
evant, and  in  order  to  prove  system,  isolated  crimes  arc  ad- 
missible from  which  system  may  be  inferred.  *  *•  ^\  Con- 
spiracy cases  give  signal  illustration  of  the  rule  here  stated. 
The  acts  of  each  conspirator  emanate  from  him  individually, 
yet  when  they  are  part  of  a  system  of  conspiracy  they  are 
admissible  in  evidence  against  his  co-conspirators,  although 
each  component  act  may  constitute  an  independent  oflPence. 
The  reason  for  the  rule  in  this  and  sin^ilar  cases  is  that  when 
once  system  is  proved,  each  particular  part  of  the  system  may  bo 
explained  by  the  other  parts  which  go  to  make  up  the  whole."' 
Upon  the  same  subject  see,  also,  Harding  v.  State,  54  Ind. 
359  ;  Robimon  v.  State,  66  Ind.  331 ;  Thomas  v.  State,  103 
Ind.  419,  and  authorities  cited  on  pp.  432,  433. 

Appellant's  counsel  mildly  complain  in  argument  of  two 
of  the  court's  instructions  to  the  jury  trying, the  cause.  No 
good  purpose  would  be  subserved,  we  think,  by  our  setting 
out  and  commenting  on  either  of  these  instructions*  It  will 
suffice  for  us  to  say  that  we  have  carefully  considered  all  the 
court's  instructions  to  the  jury,  and  that,  taken  as  a  whole, 
they  presented  to  the  jury  the  law  of  this  case  fully  and  fairly 
for  the  appellant. 
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We  have  found  no  error  which  would  authorize  a  reversal 
•of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  23,  1886 ;  petition  for  a  rehearing  overruled  Feb.  23, 1887. 


No.  12,840. 

Snow  et  al.  v.  The  Indiana,  Bloomington  and 
Western  Railway  Company. 

Common  Carrier. — Evidence. — BUI  of  Lading. — Parol  Agi'eemeni  to  ForvxsrA 
by  Particular  Line.'— Where  a  shipper  accepts  a  bill  of  lading  which 
designates  no  route  by  which  the  consignment  is  to  be  forwarded  after 
reaching  the  terminus  of  the  contracting  company's  line,  it  is  not  com- 
petent to  prove  a  prior  parol  agreement  to  forward  by  a  particular  line. 

Same. —  When  Firsi  Carrier  May  Select  Forwarding  Line. — Contract. — Prori- 
siona  Supplied  by  Law. — Contradiction  by  Pacol. — The  shipper,  in  such  case, 
authorizes  tlie  first  carrier  to  select  any  usual  or  reasonably  direct  and 
safe  route  by  which  to  forward  the  consignment  beyond  its  line,  and  thia 
provision,  being  imported  into  the  contract  by  law,  is  as  unassailable  bv 
parol  as  the  express  terms  of  the  contract. 

Same. — Breach  of  Common  Law  Duty. — Evidence. — Where  it  appears  that 
goods  were  received  for  shipment  under  a  written  contract  set  up  in  one 
paragraph  of  complaint,  there  can  be  no  recovery  under  another  para- 
graph counting  on  a  breach  of  the  carrier's  common  law  duty,  and  evi- 
dence of  a  parol  agreement  is  not  admissible  under  the  latter  para- 
graph. 

From  the  Clinton  Circuit  Court. 

G.  W.  Paul,  J.  E.  Huviphrie^Hj  T.  F,  Davidson,  F.  31.  Dice, 
S.  0.  Bai/Iess  and  W.  M,  Reeves,  for  appc^llants. 

C.  W.  Fairbanks,  W,  R.  Moore  and  0.  Gresham,  for  appellee. 

Mitchell,  J. — The  plaintiflTs  below  brought  this  suit 
iigainst  the  railway  company  to  recover  damages  for  an  alleged 
breach  of  a  contract  for  the  shipment  of  a  car  load  of  horses 
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from  Crawfordsville,  Indiana,  to  Buffalo,  New  York,  en  route 
to  Boston,  Massachusetts. 

At  the  time  the  horses  were  delivered  for  shipment  by  the 
apj)ellant's  agent,  the  latter  received  from  the  railway  com- 
pany a  bill  of  lading  which  contained,  among  other  stipula- 
tions, the  following : 

"  Live  Stock  Contract — The  Indiana,  Bloomington 

AND  Western  Railway. 


CARS. 


Consignee's 
marks. 


Initial. 


I.,  D.  &  S. 


Xo. 


127o 


Destination, 
Etc. 


C.  &  E.  Snow, 
Boston, 
Mnss. 


Bill  of  lading 

(Contracting) 

From  Crawfordsville 

to 

Buffalo,  N.  Y. 

via 

Through  at  $73.00  per  car 
load. 


Crawfordsville,  Aug.  14, 1883. 

Received  from  "W.  H.  Schooler 
the  following  stock :  Seventeen 
horses. 


Consigned,  numbered  and  marked 
as  per  margin,  to  be  transported 
by  the  Indiana,  Bloomington  and 
Western  Kail  way,  to  its  freight 
station  at  Indianapolis,  ready  to  be 
delivered  to  the  consignee,  or  his 
order,  or  (if  the  same  is  to  be  for- 
warded beyond  said  station)  to  the 
agent  of  a  connecting  railroad  or 
forwarding    company,  whose  line 

may  be  coimdcred   a  jjart  of  the 

route,  to  the  place  of  destination  designated  in  the  margin,  to 
be  in  like  manner  forwarded  and  delivered  to,  and  by  each 
succeeding  railroad  or  forwarding  company  in  the  route, 
until  it  reaches  the  point  contracted  for  in  this  bill  of  lading." 

It  was  assigned  as  a  breach  of  its  contract,  that  the  railway 

company  received  the  horses,  and  carried  them  by  its  own 

line  to  Indianapolis,  after  which,  instead  of  delivering  them 

to  the  "Bee-Line  Route,"  as  it  was  alleged  it  had  agreed  to 

do,  it  delivered  them  to  the  "  Xickel-Plate  Road,"  which,  by 

reason  of  the  latter  being  the  longer  route  by  about  three 

hundred  miles,  delayed  the  horses  in  arriving  at  Boston  some 

four  days  beyond  what  would  have  been    required  by  the 
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Other  route.  By  reason  of  this  delay,  and  the  unfitness  of 
the  route  chosen,  it  is  alleged  the  horses  sustained  permanent 
injury.  It  is  also  alleged  that  the  failure  to  ship  by  the 
"  Bee-Line  Boute  "  was  a  violation  of  the  contract  of  ship- 
ment. 

The  complaint  is  in  two  paragraphs.  The  bill  of  lading 
was  made  a  part  of  the  first  paragraph.  Both  paragraphs 
count  upon  the  violation  of  an  alleged  agreement  to  ship  from 
Indianapolis  to  Buffalo,  N.  Y.,  by  the  "  Bee-Line  Bx^ute." 

The  defendant  answered  by  a  general  denial.  The  case 
was  submitted  for  trial  to  a  jury.  Under  instructions  from 
the  court  the  jury  returned  a  verdict  for  the  defendant. 

At  the  trial  the  plaintiffs  produced  W.  H.  Schooler,  their 
agent  at  Crawfordsville,  Indiana,  and  by  suitable  questions, 
addressed  to  him  while  testifying  as  a  witness,  proposed  to 
prove  that  prior  to  the  shipment  of  the  horses,  the  plaintiffs, 
through  the  witness,  made  a  contract  with  the  agent  of  the 
railway  company,  by  which  it  was  agreed  that  the  comjmny 
should  ship  the  horses  by  its  route  to  Indianapolis,  thence  by 
the  "  Bee-Line  Route  "  to  Buffalo,  N.  Y.  The  plaintiffs  pro- 
posed to  prove  further,  that  it  was  agreed  that  the  horses 
were  to  be  unloaded  at  Gallion,  Ohio,  a  regular  feeding  point 
on  the  route  last  above  mentioned,  and  that  after  being  fed 
and  watered,  they  were  to  be  again  reloaded,  and  carried  by 
that  route  to  Buffalo.  They  proposed  to  prove  further  that 
the  defendant  had  carried  other  car  loads  of  horses  for  the 
plaintiffs,  under  this  same  arrangement,  which  was  by  parol, 
and  that  they  had  been  carried  over  the  Bee-Line  road. 

The  bill  of  lading  having  been  exhibited  to  the  court,  and 
it  having  been  made  to  appear  that  the  shipment  in  question 
had  been  made  by  the  company,  after  such  bill  of  lading 
had  been  delivered  to  and  received  by  the  plaintiffs'  agent, 
the  court  excluded  all  evidence  relating  to  any  parol  agree- 
ment covering  the  subject  of  the  shipment.  Whether  such 
evidence  was  admissible  is  the  only  question  presented  for 
consideration. 
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The  appellants  contend,  there  being  no  route  stipulated  in 
the  bill  of  lading,  that  it  became  the  duty  of  the  appellee  to 
forward  the  horses  by  the  usual  and  most  direct  route  from 
Indianapolis  to  Buffalo,  and  that  hence  the  evidence  offered 
should  have  been  received. 

This  proposition  is  in  part  abundantly  maintained,  but 
this  does  not  meet  the  point  in  dispute.  Having  taken  a 
bill  of  lading  which  upon  its  face  designates  no  particular 
route  by  which  the  horses  were  to  be  forwarded,  after  reach- 
ing the  terminus  of  the  appellee's  line,  was  it  competent 
nevertheless  to  prove  a  parol  agreement  to  forward  by  a 
particular  line  ? 

Conceding  that  a  carrier  is  liable  for  any  injury  resulting 
to  a  shipper  by  reason  of  its  selection  of  an  unusual  or  indi- 
rect route,  by  which  to  forward  freight  which  is  destined  to 
a  point  beyond  its  line,  the  question  still  remains,  how  was 
it  material  or  comj^etent  to  add  to  or  vary  the  written  con- 
tract of  shipment  by  proof  of  a  previous  parol  agreement? 

A  shipper,  who  receives  a  bill  of  lading  for  goods  con- 
signed to  a  point  beyond  the  terminus  of  the  initial  carrier's 
line,  authorizes  the  initial  carrier  to  select  any  usual  or  rea- 
sonably  direct  and  safe  route  by  which  to  forward,  after  the 
goods  reach  the  end  of  his  line,  unless  the  particular  line  by 
which  the  goods  consigned  are  to  be  forwarded  is  designated 
in  the  bill  of  lading.  In  such  a  case,  the  bill  of  lading  be- 
ing silent  in  respect  to  the  line  by  which  the  goods  are  to  be 
forwarded,  its  effect  is  the  same  as  if  a  provision  were  therein 
inserted  that  the  carrier  should  have  the  right  to  select  at  his 
discretion  any  customary  or  usual  roate  which  was  regarded 
as  safe  and  responsible.  This  provision,  being  thus  imported 
into  the  contract  by  law,  is  as  unassailable  by  parol  as 
any  of  the  other  express  terms  of  the  contract.  White  v. 
Ashton,  51  N.  Y.  280 ;  Hinckley  v.  Netv  York,  etc.,  R.  R,  Co., 
56  N.  Y.  429;  Simkins  v.  Norwich,  etc.,  Steamboat  Co.,  11 
Cush.  102;  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8 
Wall.  276,  288. 
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Stipulations  which  the  law  imports  into  a  contract,  be- 
come as  efiFectually  a  jxirt  of  its  terms  as  though  they  were 
expressly  written  therein.     Lo7ig  v.  Straus,  107  Ind.  94. 

In  the  absence  of  fraud  or  mistake,  it  must  be  conclusively 
presumed  that  the  oral  negotiations  respecting  the  terms  and 
conditions  upon  which  the  goods  were  received,  and  the  route 
by  which  thoy  were  to  be  forwarded,  are  merged  in  the  bill 
of  lading.  This  must  be  taken  as  the  final  repository  and 
the  sole  evidence  of  the  agreement  between  the  parties.  In- 
dianapolis, etc^  R.  R.  Co.  V.  Reviiny,  13  Ind.  518;  Hall  v. 
Pennsylvania  Co,,  90  Ind.  459 ;  BarUett  v.  Pittsburgh,  etc., 
R.  W.  Co.,  94  Ind.  281. 

The  oases  last  cited  maintain  the  rule,  that  where  suit  is 
brought  against  a  common  carrier  for  a  breach  of  coramon 
law  duty,  in  failing  to  carry  or  deliver  goods,  if  the  evidence 
shows  that  the  goods  were  received  under  a  special  written 
contract  which  was  not  declared  on,  the  variance  is  fatal,  and 
there  can  be  no  recovery.  This  suggestion  disposes  of  all 
that  is  said  by  counsel,  in  respect  to  the  competency  of  the 
offered  evidence,  as  applicable  to  the  second  paragraph  of 
the  complaint.  Since  it  appeared  that  the  goods  were  re- 
ceived for  shipment  under  the  written  contract  set  up  in  the 
first  paragraph,  there  could,  in  no  event,  have  been  a  recov- 
ery under  the  second  paragraph,  which  simply  counted  upon 
a  breach  of  the  carrier's  common  law  duty. 

The  facts  offered  in  evidence  do  not  bring  the  case  under 
consideration  within  the  principle  which  ruled  the  case  of 
Guillaume  v.  General  Transportation  Co.,  100  N.  Y.  491.  In 
that  case  the  goods  had  been  received,  and  actually  shipped, 
in  pursuance  of  a  parol  contract.  It  was  held  that  the  sub- 
sequent receipt  of  a  bill  of  lading  did  not  preclude  the  ship- 
per from  showing  the  terms  of  the  parol  contract  under 
which  the  goods  were  received  and  shipped.  In  that  case 
the  court  said:  "As  a  general  rule,  where  goods  are  delivered 
to  a  carrier  for  transportation,  and  before  the  goods  af* 
shipped,  a  bill  of  lading  or  receipt  is  delivered  by  him  to  the 
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shipper,  the  latter  is  bound  to  examine  it  and  ascertain  its 
contents,  and  if  he  accepts  it  without  objection,  he  is  bound 
by  its  terms ;  he  can  not  set  up  ignorance  of  its  contents, 
and  resort  can  not  be  had  to  prior  parol  negotiations  to  vary 
them."  Germania  F,  Lis.  Co,  v.  MeniphiSy  etc.,  R,  R,  Co., 
72  N.  Y.  90  (28  Am.  R.  113). 

The  plaintiffs'  case,  as  made  by  their  complaint,  proceeds 
upon  the  theory  that  the  appellee  violated  its  contract  by 
shipping  the  property  delivered  to  it,  over  an  unusual  and 
indirect  route  which  was  not  provided  with  proper  facilities 
for  the  -care  of  stock,  when  another  customary,  direct  and 
more  available  route  was  open  for  carriage.  It  was  compe- 
tent to  have  recovered  upon  this  theory  if  the  facts  had  sus- 
tained it,  without  proof  of  a  parol  agreement  such  as  was 
offered.  Such  proof  was  neither  material  nor  competent 
after  it  had  been  made  to  appear  that  prior  to  the  shipment 
a  written  bill  of  lading  had  been  received  by  them  which 
covered  the  terms  of  shipment.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  4, 1887 ;  petition  for  a  rehearing  overruled  Feb.  5, 1887. 


100  4Ssr 
i» ji 

100  W 
185  «ft0 

llOO    4^ 

No.  12,646.  too  4^ 

147    .%3 

Goudie  et  al.  v,  Johnston  et  al.  ""^  ^^ 

1 109    427 

Wnx. — Penonal  Property. — Life- Estate. — Power  of  Dutpofition. — A  bequest  '_2 = 

of  personal  property  to  a  wife  for  use  during  her  life,  with  power  to  155   335 

control  and  manage  the  same,  and  at  her  death  all  remaining  to  go  to 
grandchildren,  vests  in  her  a  life  interest,  but  with  no  absolute  power 
of  alienation. 
Same. — Remainderman. — Protection  of  Interest. —  Waste. — One  having  an  estate 
in  remainder  in  personal  property  may  maintain  a  suit  against  the  life- 
owner  for  the  protection  of  his  interest. 

From  the  Franklin  Circuit  Court. 
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L.  W,  Florea,  G.  C  Florea,  S.  E.  Urmston  and  /.  Carter^ 
for  appellants. 

H.  Berry,  F.  Berry,  J.  F.  McKee,  D.  W.  McKee,  J.  E.  Mc- 
Donald, J.  M.  Butler  and  A.  L.  Mason,  for  appellees. 

Elliott,  C.  J. — In  the  will  executed  by  Alexander  \V» 
Johnston,  deceased,  are  the  following  provisions : 

"  Item  2.  I  give,  grant  and  bequeath  to  my  wife,  Jane 
Johnston,  for  her  use  during  her  natural  lifetime,  all  the  rest 
and  residue  of  my  estate,  real  and  personal,  not  mentioned  in 
item  No.  1  of  this  will,  she  to  have  the  control  and  manage- 
ment of  the  same,  and  at  her  death  all  of  said  personal  estate 
remaining,  and  all  of  said  real  estate,  except  that  named  in 
item  No.  1,  shall  go  to  and  be  equally  divided  among  my 
grandchildren,  to  wit :  Rose  B.  Goudie,  Hannah  A.  Irwin, 
Clement  A.  Cory,  Maud  Cory  and  Lenora  Cory,  share  and 
share  alike;  and  if  any  of  said  grandchildren  shall  die  with- 
out issue  alive,  before  division  or  distribution  of  said  prop- 
erty among  them,  then,  and  in  that  case,  all  of  said  property 
shall  be  equally  divided  among  the  survivors,  unless  one  of 
them  should  be  dead  leaving  issue,  then  such  issue  shall  take 
the  share  that  would  go  to  such  deceased  grandchild  if  living. 

"  Item  3.  I  further  will  and  direct  that  Clement  R.  Corv, 
husband  of  Mary  P.  Cory,  shall  never  have  any  part  of  my 
estate,  or  shall  never  have  the  management  or  control  of  the 
same." 

There  are  other  provisions  in  the  will,  but,  as  these  are  all 
that  relate  to  personal  property,  and  as  the  controversy  con- 
cerns only  that  property,  it  is  unnecessary  to  notice  the  other 
provisions  of  the  instrument.  The  provisions  making  a  dis- 
position of  the  personal  estate  of  the  testator  are  complete  in 
themselves,  and  are  neither  aided  nor  impaired  by  any  other 
provisions  of  the  will,  so  that  the  decision  of  the  controversy 
turns  upon  the  construction  to  be  given  to  the  provisions  of 
the  will  we  have  copied. 

In  our  judgment  the  controlling  words  of  this  will  are, 
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^'  for  her  use  during  her  natural  lifetime,"  for  there  are  no 
other  words  of  equal  power  in  the  instrument.  These  words 
not  only  confine  the  first  taker's  estate  to  her  life,  but  they 
further  confine  it  by  declaring  that  the  property  is  for  her 
use.  If  the  property  is  for  her  use  during  her  natural  life- 
time, it  is  difficult,  if  not  impossible,  to  conceive  how  she  can 
have  an  absolute  power  of  disposition.  We  freely  grant  that 
this  power  of  disposition  may  often  be  implied.  Silvers  v. 
Canary,  antcy  p.  267,  and  cases  cited ;  Raiiischll  v.  RaniadeU, 
21  Maine,  288;  Scott  y.  Perkins,  28  Maine,  22 ;  Shaw  y. 
Husseyy  41  Maine,  495 ;  Paine  v.  Barnes,  100  Mass.  470 ; 
Hai^ris  v.  Knapp,  21  Pick.  412 ;  ScholPs  Appeal,  2  Atl.  R. 
538. 

But  we  do  not  think  that  the  language  of  the  will  before 
«s  contains  words  from  whicli  a  power  of  disposition  can  be 
implied ;  on  the  contrary,  we  think  the  language  excludes  the 
implication  that  any  such  power  exists.  The  words,  "  she  to 
have  the  control  and  management  of  the  same,''  are  not  at 
all  incompatible  with  her  right  to  use  the  property  during 
her  life.  The  only  words  which  can  be  regarded  as  at  all 
inconsistent  with  those  confining  her  interest  to  an  estate  for 
life,  are  the  words,  "  and  at  her  death  all  of  said  personal  es- 
tate remaining,  and  all  of  my  real  estate,  except  that  named 
in  item  No.  1,  shall  go  to  my  grandchildren ; "  but  we  can 
not  regard  these  words  as  of  such  potent  effect  as  those  first 
quoted.  Nor  would  they  be  consistent  with  the  language  of 
the  third  item  of  the  will,  if  construed  as  the  appellees  as- 
sume they  should  be,  as  is  obvious  from  an  examination  of 
that  clause. 

It  must  be  kept  in  mind  that  the  property  is  not  uncondi- 
tionally devised  to  Mrs.  Johnston  even  for  life,  for  the  be- 
quest is  "  for  her  use  during  her  natural  lifetime."  There  is, 
therefore,  a  clear  restriction,  not  only  to  her  life,  but  to  her 
use.  It  can  not  justly  be  affirmed  that  one  to  whom  prop- 
erty is  bequeathed  "for  her  use  "  during  life  is  clothed  with 
a  power  of  disposition,  for  the  word  use  is  one  of  much  force, 
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and  confines  the  estate  to  the  hands  of  the  first  taker,  since  it 
is  logically  inconceivable  that  one  having  a  right  to  use  can 
possess  the  absolute  power  of  alienation.  We  can  not  thrust 
aside  the  words  "  for  her  use  during  her  natural  lifetime/' 
for  they  are  of  high  importance  and  great  strength. 

It  is  the  law  that  an  estate  given  in  clear  words  can  not 
be  cut  down  by  subsequent  words  unless  they  are  equally 
clear  and  decisive,  and  it  is  not  easy  to  see  why,  upon  a  like 
principle,  an  estate  created  by  clear  words  can  be  enlarged 
by  words  less  clear  and  decisive.  Hochstedler  v.  Hockstedler, 
108  Ind.  606 ;  Bailey  v.  Sanger y  108  Ind.  264 ;  Alien  v. 
Craft,  post,  p.  476. 

However  this  may  be,  here  are  words  of  clear  and  certain 
import,  and  no  others  that  enlarge  their  meaning,  and  we 
must  assign  to  them  controlling  force.  But  we  have  other 
provisions  materially  strengthening  these  words,  for  a  re- 
mainder is  limited  to  the  testator's  grandchildren,  and  it  is, 
therefore,  manifest  that  he  contemplated  that  the  estate  should 
not  all  be  disposed  of  by  the  first  taker,  for,  if  that  had  been 
in  contemplation,  there  would  have  been  neither  necessity 
nor  propriety  in  providing  for  a  disposition  of  property  re- 
maining after  the  death  of  the  first  taker.  The  rule  recog- 
nized by  the  authorities  is,  that  where  there  is  a  remainder 
limited  to  children  or  grandchildren,  the  implication  is  that 
the  first  taker  is  invested  with  nothing  more  than  a  life  in- 
terest in  the  property.  Hawkins  Wills  (2d  ed.),  178.  This, 
it  is  easy  to  see,  is  the  natural  and  reasonable  rule,  for,  if  the 
first  taker  took  the  whole  estate,  there  could  be  no  estate  or 
interest  in  remainder. 

Personal  property  is,  as  every  one  knows,  of  a  perishable 
nature,  and  use  may  totally  destroy  or  materially  impair  it, 
so  that  it  is  quite  natural  and  reasonable  to  interpret  the 
phrase,  "all  of  said  personal  estate  remaining,^'  to  mean 
such  as  use  has  not  destroyed.  This  is  a  just  and  reasonable 
implication,  especially  so  where,  as  here,  it  is  consistent  with 
the  other  provisions  of  the  will.    We  are  not,  however,  with- 
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out  authority  upon  this  precise  question.  The  Supreme 
Court  of  the  United  States,  speaking  of  a  will  very  like  the' 
one  before  us,  said :  "  The  use  of  many  species  of  personal 
property  necessarily  consumes  it.  The  words  under  consid- 
eration may,  therefore,  fairly  be  construed  to  refer  to  the 
personalty,  and  the  entire  clause  to  give  to  his  children  a 
remainder  in  the  real  estate,  and  whatever  of  the  personalty 
was  not  consumed  by  the  widow  during  her  widowhood.''' 
Giles  V.  Little,  104  U.  S.  291.  In  Green  v.  Hewitt,  97  111.  113 
(37  Am.  R.  102),  it  was  said :  "  It  was  also  reasonable  to* 
suppose  that  if  she  lived  long  as  his  widow,  some  of  the 
articles  of  personalty  would  be  worn  out,  lost  or  destroyed ; 
hence,  in  making  the  limitation  over,  it  was  but  natural  and 
proper  to  use  the  expression  ^whatever  remains.'  It  had 
reference  to  the  anticipated  condition  of  the  personal  estate 
when  it  would,  under  the  limitation,  pass  into  his  daughter's 
hands.     And  this  is  all  the  significance  the  expression  has." 

It  is  quite  clear  that  the  words  "all  of  said  personal  prop- 
erty remaining"  are  of  feeble  effect  as  compared  with  the 
words  "for  her  use  during  her  natural  lifetime." 

Our  ultimate  conclusion  upon  this  branch  of  the  case  is> 
that  Jane  Johnston  takes  a  life  interest  in  all  the  personal 
property  of  which  her  husband  died  seized,  but  that  she  is 
not  invested  with  an  absolute  power  of  alienation.  This  con- 
clusion, as  we  think  we  have  shown,  rests  on  principle,  and 
it  certainly  is  well  sustained  by  authority. 

The  case  of  John  v.  Bradbury,  97  Ind.  263,  carries  the 
general  doctrine  much  further  than  we  are  required  to  do 
here — possibly  too  far — and  the  case  of  Van  Goi^der  v.  Siwithy 
99  Ind.  404,  while  recognizing  the  general  doctrine,  points 
out  the  true  distinction  between  seemingly  similar  cases. 
There  are  other  cases  in  our  reports  which  assert  a  doctrine 
strictly  analogous  to  that  affirmed  in  our  conclusion,  among 
them  Hopkins  v.  Quinn,  93  Ind.  223,  White  v.  Allen,  81  Ind. 
224,  Eltzroth  v.  Binford,  71  Ind.  455. 

The  decisions  of  other  courts  affirm  the  law  to  be  as  we 
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have  asserted  it.  Smith  v.  Bell,  6  Peters,  68 ;  Giles  v.  Little, 
supra  ;  Brant  v.  M,rginia  Coaly  etc.,  Co.,  93  U.  S.  326 ;  Greeii 
V.  Hewitt,  supra;  Henderson  v.  Blackburn,  104  111.  227  (44 
Am.  R.  780)  ;  Mliitconib  v.  Taylor,  122  Mass.  243 ;  Paine  v. 
Barnes,  100  Mass.  470;  Baxter  v.  Bowyer,  19  Ohio  St.  490; 
Stuart  V.  Walker,  72  Maine,  145  (39  Am.  R.  311);  Terry  y. 
Wiggins,  47  N.  Y.  512;  Gregory  v.  Cowgill,  19  Mo.  415; 
Hull  V.  Culver,  34  Conn.  403. 

Some  of  these  cases  go  further  than  it  is  necessary  for  us 
to  do  here,  but,  in  so  far  as  they  bear  upon  the  phase  of  the 
question  directly  presented  to  us,  we  accept  them  as  authority 
without  inquiring  whether  it  is,  or  is  not,  proper  to  extend 
the  doctrine  to  the  limits  to  which  some  of  the  courts  have 
carried  it. 

The  theory  of  the  appellants'  complaint,  and  the  conces- 
sions of  their  argument  in  this  court,  are,  that  Jane  Johnston 
has  a  right  to  use  the  property  for  her  support,  and  for  that 
purpose  to  dispose  of  it,  but  that  she  has  not  the  absolute 
power  of  alienation.  Thus  regarded,  the  case  is  far  within 
the  rule,  and  the  construction  given  the  will  by  the  trial  court 
was  not  the  proper  one. 

If  Mrs.  Johnston  has  only  an  executory  life  interest  in  the 
personal  property  involved  in  this  controversy,  then,  upon 
sound  principles  of  equity  and  justice,  those  who  have  an  in- 
terest in  remainder  have  a  right  to  invoke  the  aid  of  the 
courts  to  protect  that  interest.  It  is,  perhaps,  not  easy  to 
determine  just  what  relief  they  are  entitled  to,  but  it  is  clear 
that  they  are  not  entirely  without  a  remedy.  Mrs.  Johnston 
can  not  be  inhibited  from  managing  and  controlling  the  prop- 
erty, for  that  right  is  expressly  given  her  by  the  will ;  but 
she  may  be  prohibited  from  destroying  it,  and  from  disposing 
of  it,  unless  it  is  necessary  that  it  be  disposed  of  for  her  use 
and  support,  or  for  the  purpose  of  making  a  change  in  the 
investments.  The  complaint,  as  we  understand  it,  concedes 
to  her  the  right  to  the  management  and  control  of  the  prop- 
erty, as  well  as  the  right  to  make  sales  for  the  purpose  of 
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changing  an  investment,  or  for  the  purpose  of  securing  money 
for  her  support;  but  it  denies  her  right  to  exercise  absolute 
ownership  over  the  property.  Our  judgment  is,  that  the 
complaint  does  not  claim  too  much ;  whether  it  claims  as 
much  as  the  law  would  award  the  plain tiifs,  it  is  not  necessary 
for  us  to  consider  or  decide. 

It  is  a  very  old  equity  doctrine,  that  courts  will  award 
relief  to  one  holding  an  interest  in  remainder  against  the 
wrongs  of  an  owner  of  a  life  interest.  Anciently,  the  rule 
seems  to  have  been  that  the  dwner  of  the  life-estate  would  not 
be  required  to  give  security,  but  would  be  required  to  file  an 
inventory  of  the  property.  Foley  v.  Burnell,  1  Bro.  Ch. 
Cases,  274 ;  Slanning  v.  Style,  3  Peere  Williams,  334. 

Chancellor  Kent  says  :  "Lord  Thurlow  said  that  the  party 
entitled  in  remainder  could  call  for  the  exhibition  of  an  in- 
ventory of  the  property,  and  which  must  be  signed  by  the 
legatee  for  life,  and  deposited  in  court,  and  that  is  all  he  is 
ordinarily  entitled  to.  But  it  is  admitted  that  security  may 
still  be  required  in  a  case  of  real  danger,  that  the  prop- 
<?rty  may  be  wasted,  secreted,  or  removed."  2  Kent  Com. 
{12th  ed.)  354,  and  authorities  cited  in  note. 

It  has  also  been  held  by  able  courts,  that  the  owner  of  the 
life  interest  may  be  compelled  to  make  a  permanent  and  secure 
investment  for  the  protection  of  those  whose  interest  is  in 
remainder.  CovenJioven  v.  Shuler,  2  Paige  Ch.  122;  De  Pey- 
ster  v.  Clendining,  8  Paige  Ch.  296. 

The  question  as  to  the  character  and  scope  of  the  remedy 
is  not  very  fully  discussed,  and  we  decline  to  decide  what  it 
should  be ;  nor  is  it  essential  that  the  question  should  be  now 
determined,  as  it  is  enough  for  us  to  declare,  as  we  do,  that 
the  complaint  contains  facts  showing  that  the  plaintiffs  are 
entitled  to  some  relief,  for,  as  is  well  settled,  a  complaint  con- 
taining facts  entitling  a  plaintiff  to  some  relief  will  repel  a 
demurrer.  Bayleas  v.  Glenn,  72  Ind.  5.  The  measure  of 
xelief  to  which  a  plaintiff  is  entitled  can  not,  ordinarily,  be 
Vol.  109.— 28 


431  SUPREME  COURT  OF  INDIANA, 


Hall  ei  al.  v.  Durham. 


determinod  on  a  demurrer  to  the  complaint^  since,  if  the  com- 
plaint makes  a  case  for  some  relief,  although  not  all  that  is 
asked,  a  demurrer  should  be  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Filed  Feb.  4,  1887. 
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loi65  *S  Judgment. — Collateral  AUxuJt, — A  judgment,  regular  on  its  face  and  one 

which  the  court  had  jurisdiction  to  render,  can  not  be  attacked  collat- 
erally. 

Instructions  to  Jury. —  Verdict, —  When  Court  May  DirecL — It  is  not  error 
for  the  court  to  instruct  the  jury  what  their  verdict  shall  be,  where 
the  controlling  facts  are  admitted,  or  are  not  controverted  in  any  essen- 
tial respect. 

Evidence.  —  Ejectment. —  MatericUity,  —  Evidence  offered  in  an  action  of 
ejectment,  by  which  it  is  proposed  to  show  that  all  the  matters  in  dif- 
ference between  the  parties  concerning  the  real  estate  in  dispute  had 
been  compromised  and  adjusted,  should  be  excluded  where  nothing  has 
been  shown  as  to  the  materiality  of  the  proffered  evidence,  or  the  man- 
ner in  which  the  alleged  compromise  was  made. 

From  the  Montgomery  Circuit  Court. 

T.  E,  Ballard  and  if.  E.  ClodfeUer,  for  appellants. 
J.  R,  Courtney,  for  appellee. 

NiBLACK,  J. — Some  time  previous  to  the  September  terra, 
1884,  of  the  Montgomery  Circuit  Court,  William  H.  Dur- 
ham, the  appellee  in  this  case,  commenced  an  action  in  that 
court  against  John  R.  Hall  and  Margery  Hall,  the  appellants 
in  this  appeal,  to  quiet  his  title  to  a  tract  of  land  in  Mont- 
gomery county. 

At  the  term  of  court  above  named,  the  defendants  in  that 
action  failed  to  appear,  and,  it  being  sho\yn  that  summons 
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had  been  served  upon  them  more  than  ten  days  before  the 
first  day  of  the  term,  a  judgment  quieting  the  plaintiff's  title 
to  the  land  described  in  his  complaint  was  entered  against  the 
defendants  as  upon  default. 

In  March,  1885,  this  action,  which  was  for  the  recovery 
of  the  possession  of  the  tract  of  land  to  which  the  title  had 
been  quieted  as  above  stated,  was  commenced  by  Durham 
against  the  same  defendants,  and  a  trial  resulted  in  a  verdict 
and  judgment  in  favor  .of  Durham. 

At  the  trial  Durham  offered  in  evidence  the  complaint  and 
judgment  in  the  action  prosecuted  by  him  as  above  to  quiet 
his  title,  but  the  defendants  objected : 

First,  Upon  the  ground  that  the  complaint  was  not  suffi- 
cient to  support  such  a  judgment. 

Second.  That  the  judgment  had  been  changed  in  a  mate- 
rial respect  after  it  was  first  entered,  without  their  knowledge 
or  consent. 

The  court  heard  evidence  in  regard  to  the  alleged  change 
in  the  judgment,  and,  evidently  coming  to  the  conclusion  that, 
if  any  change  was  made  in  the  judgment  after  it  was  first 
entered  by  the  clerk,  it  was  before  it  was  signed  by  the  judge, 
admitted  both  the  complaint  and  judgment  in  evidence. 

The  reasonable  inference  from  the  evidence  which  the  court 
heard  was,  that  the  judgment  so  read  in  evidence  was  entered 
upon  the  proper  order-book  of  the  Montgomery  Circuit 
Court ;  that  it  appeared  to  have  been  entered  in  the  usual 
course  of  proceeding,  and  was  signed  by  the  proper  judge. 
Under  such  circumstances  the  objection  to  the  reading  of  the 
judgment  in  evidence  was  a  merely  collateral  attack  on  the 
validity  of  the  judgment,  as  between  the  parties,  which  was 
regular  on  its  face  and  of  a  class  which  the  court  had  juris- 
diction to  render.  Such  an  attack  was  not  permissible,  and 
hence  the  court  did  not  err  in  admitting  the  judgment  in  evi- 
dence. 

As  to  the  sufficiency  of  a  complaint  to  quiet  title,  see  the 
case  of  Kitts  v.  Willson,  106  Ind.  147. 
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John  R.  Hall,  one  of  the  defendants,  was  called  as  a  wit- 
ness, and  it  was  proposed  to  prove  by  him  that  all  the  mat- 
ters in  diflFerence  between  the  parties  concerning  the  real 
estate  in  controversy  had  been  compromised  and  adjusted, 
but  there  was  no  statement  as  to  the  manner  in  which  the 
alle^d  compromise  and  adjustment  had  been  made,  and  the 
evidence  thus  proposed  was  excluded.  There  was  no  error 
in  this  ruling.  Nothing  was  shown  from  which  the  materi- 
ality of  the  proffered  evidence  could  be  inferred. 

It  is  claimed  that  the  court,  after  the  evidence  was  con- 
cluded, instructed  the  jury  to  return  a  verdict  for  the  plaintiff, 
which  they  accordingly  did,  and  that  this  was  erroneous  be- 
cause of  some  alleged  conflict  in  the  evidence  on  some  ques- 
tions raised  at  the  trial. 

The  clerk,  after  noting  on  the  order-book  the  empanelling 
of  the  jury,  proceeded  as  follows:  '^And  the  jury,  having 
heard  the  evidence  and  argument  of  counsel,  are,  by  the 
order  and  direction  of  the  court,  required  to  return  the  fol- 
lowing verdict  :"  then  setting  out  the  verdict  in  full,  which,  as 
has  been  stated,  was  in  favor  of  the  plaintiff.  But  there  is  no 
mention  of  these  proceedings  in  the  bill  of  exceptions.  If 
the  jury  were  required  to  return  a  particular  verdict,  it  was 
necessarily  through  the  medium  of  an  instruction  given  them 
by  the  court,  and  a  question  could  only  be  reserved  upon 
such  an  instruction  by  bringing  it  into  the  record  in  some 
lawful  manner.  The  entry  of  the  clerk,  set  out  as  above, 
did  not  take  the  place  of  a  bill  of  exceptions,  and  conse- 
quently presents  no  question  for  our  consideration.  R.  S. 
1881,  section  650;  Kesler  v.  Myers,  41  Ind.  543;  Berlin  v. 
Oglesbee,  65  Ind.  308;  Olds  v.  Decknian,  98  Ind.  162;  ifed- 
inbo  V.  FretZy  99  Ind.  458. 

The  record  presents  no  available  error,  and  in  consequence 
the  judgment  is  aflBrmed,  with  costs. 

Filed  Jan.  27, 1887. 


NOVEMBER  TERM,  1886.  437 


Hall  el  a/,  v.  Durham. 


On  Petition  for  a  Rehearing. 

NiBLACK,  J. — A  brief  accompanying  a  petition  for  a  re- 
hearings  filed  in  this  caase,  calls  our  attention  specifically  to 
an  instruction  contained  in  the  bill  of  exceptions,  which^  in 
effect,  directed  the  jury  to  find  a  verdict  for  the  plaintiff. 
Our  attention  was  not  so  called  at  the  former  hearing,  and 
hence  we  fell  into  the  error  of  assuming  that  the  bill  of  ex- 
ceptions did  not  show  that  such  an  instruction  had  been 
given.  Our  mistake  in  that  respect  only  requires  us  now  to 
consider  whether  the  circuit  court  erred  in  giving  such  an 
instruction  upon  the  fects  as  presented  by  the  evidence.  The 
recognized  rule  on  the  subject  is,  that  where  the  controlling 
facts  are  admitted,  or  are  not  controverted  in  any  essential 
respect,  it  is  not  error  for  the  court  to  instruct  the  jury  what 
their  verdict  should  be.  Adams  v.  Kennedy,  90  Ind.  318; 
Carver  v.  Carver,  97  Ind.  497 ;  Wabash  R.  W.  Co.  v.  Will- 
iamson, 104  Ind.  154. 

For  the  reasons  given  in  the  principal  opinion,  the  circuit 
court  did  not  err  either  in  the  admission  or  rejection  of  evi- 
dence, and,  upon  the  evidence  admitted,  the  circuit  court  was, 
as  we  believe,  justified  in  instructing  the  jury  that  the  ver- 
dict should  be  for  the  plaintiff.  So  long  as  the  judgment 
quieting  the  title  of  the  plaintiff  in  the  land  in  controversy 
shall  remain  unreversed  or  unmodified,  we  are  unable  to  see 
how  in  this  action  a  verdict  for  the  defendants  below  could 
be  sustained. 

Counsel  assert,  in  argument,  that  the  appellee's  claim  to 
the  land  in  suit  originated  in  a  tax  sale  for  a  comparatively 
small  sum  of  money,  and  that  the  demand  for  possession  of 
the  entire  tract  is  not  only  unconscionable  but  cruel  under 
all  the  circumstances.  If  this  be  true,  then  we  greatly  re- 
gret our  inability  to  afford  some  relief.  But  the  justice  of 
the  appellee's  original  claim  or  title  to  the  land  is  in  no  man- 
ner before  us.     That  was  a  matter  which  ought  to  have  been 
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litigated,  if  at  all,  in  the  action  to  quiet  title  in  which  the 
appellants,  for  some  unexplained  reason,  made  default. 

It  is  still  insisted  that  the  circuit  court  erred  in  not  per- 
mitting the  witness.  Hall,  to  testify  that  the  appellee's  claim 
to  the  land  had  been  compromised  and  adjusted,  upon  the 
ground  that  in  actions  like  this  all  defences  are  admissible 
under  the  general  denial.  But  there  was,  as  has  been  stated, 
no  statement  showing  that  the  facts  proposed  to  be  proved 
were  such  as  would  have  constituted  a  defence  to  the  action. 
Hence  we  have  no  reason  to  infer  that  the  evidence  ex- 
cluded would  have  in  any  manner  tended  to  establish  a  valid 
defence. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Feb.  25, 1887. 
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No.  12,595. 

Weiss  et  al.  v.  Guerineau. 

Judgment. — Co/lateral  Attack. — A  party  against  whom  an  unauthorized  oi 
inequitable  judgment  has  been  obtained,  whether  by  fraud  or  mistake, 
can  not  treat  the  judgment  as  invalid,  until  he  has  taken  some  pro- 
ceedings known  to  the  law  to  set  it  aside,  or  to  secure  its  modification. 

Subrogation. — PaymerU  of  Debt  of  Another, — One  who,  for  the  protection  of 
his  own  property,  is  compelled  to  pay  a  debt,  to  Avhich  he  is  a  stranger, 
and  for  the  payment  of  which  another  is  either  legally  or  equitably 
bound,  becomes  entitled,  on  the  principles  of  subrogation,  to  avail  him- 
self of  all  the  remedies  to  which  the  person  to  whom  the  payment  was 
made  was  entitled. 

Sam£. — LiabilUy  of  Party  for  Whose  Use  Money  has  been  Paid. — In  such  case, 
the  party  so  paying  money  for  the  protection  of  his  property,  may 
maintain  an  equitable  suit  as  for  money  paid  to  the  use  of  the  otlier. 

Same. — Judgment. — Payment  in  Pursiumce  of. — Where  money  has  been  paid 
in  pursuance  of  a  judgment,  such  judgment  can  not  be  interposed  to 
prevent  a  recovery,  in  case  the  person  receiving  the  money  so  paid  fails 
to  discharge  an  obligation  against  himself,  which  obligation,  as  a  result 
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of  the  same  judgment,  it  became  his  duty  to  pay  out  of  the  money  so 
received. 

From  the  Vigo  Circuit  Court. 

J.  if.  CI  Boyse,  B.  B.  Sthiiaon,  S.  C,  Stimaon  and  B.  Dun- 
nigan,  for  appellants. 

H.  C.  Nevitt  and  J.  W.  Sheltoriy  for  appellee. 

Mitchell,  J. — Prior  to  the  year  1873,  Robert  N.  Hud- 
son, being  the  owner  in  fee  simple  of  out-lot  No.  34,  in  the 
city  of  Terre  Haute,  executed  an  indenture  of  mortgage,  by 
which  he  conveyed  the  lot  so  owned  and  described  to  George 
P.  Bissell  as  security  for  a  loan  of  $15,000. 

The  lot  extended  lengthwise  from  Fifth  to  Sixth  streets, 
the  west  frontage  abutting  upon  the  first,  and  the  east  upon 
the  last  above  mentioned  street.  On  the  north  the  lot  was 
bounded  by  Oak  street,  and  on  the  south  by  an  alley.  As  it 
is  described,  the  tract  apparently  comprised  the  whole  of  one- 
half  square  or  block. 

Subsequent  to  the  mortgage  to  Bissell,  Hudson  conveyed, 
by  deed  of  general  warranty,  seventy-four  feet  in  depth  across 
the  west,  or  Fifth  street  frontage,  to  A.  F.  Smith,  who  sub- 
divided the  part  so  conveyed,  designating  and  numbering  the 
several  parcels  into  which  he  divided  it,  as  lots  1,  2,  3,  4,  5 
and  6,  respectively,  in  Smith's  subdivision  of  out-lot  No.  34. 
Except  the  seventy- four  feet  above  mentioned,  the  title  to' 
out-lot  34  remained  in  Hudson,  the  part  remaining  unsola 
being  designated  as  the  "  Hudson  residence."  ' 

Soon  after  the  subdivision.  Smith  conveyed  lots  1,  3  and  4 
to  the  appellants,  Weiss  and  Greenawalt.  Lot  2  was  con- 
veyed to  George  C.  Diiy  and  wife,  while  the  title  to  lots  5 
and  6  was  retained  by  Smith. 

Afterwards  Duy  and  wife  executed  two  separate  mortgages 
for  $1,000  each  on  lot  2,  and  Smith  executed  one  for  a  like 
amount  on  lot  6,  the  three  mortgages  thus  executed  having 
been  given  to  secure  debts  due  from  the  several  mortgagors 
to  Marv  A.  Guerineau. 

H 
o 
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Pursuant  to  a  decree  of  the  United  States  District  Court 
for  the  District  of  Indiana,  by  which  decree  all  those  inti»r- 
ested  in  out-lot  34,  as  above  detailed,  were  bound,  the  whole 
tract  was  sold  at  a  marshaPs  sale  on  the  11th  day  of  Septem- 
ber, 1878,  to  satisfy  the  Bissell  mortgage.  George  P.  BisseU 
became  the  purchaser  at  this  sale.  Before  the  time  for  re- 
demption expired,  Weiss  and  Greenawalt,  for  the  purpose  of 
protecting  their  title  to  lots  1,  3  and  4,  above  mentioned,  se- 
cured an  arrangement  with  Bissell,  by  which  they  subsequently 
acquired  title  through  the  Bissell  decree  to  the  entire  tract. 

In  consummating  this  arrangement  with  Bissell,  it  became 
necessary  or  convenient  for  the  appellants,  Weiss  and  Green- 
await,  to  make  a  new  loan  from  Bissell  of  $11,000.  This 
loan  was  secured  by  the  appellants  giving  Bissell  their  per- 
sonal obligations  for  |flO,000  and  $1,000  respectively.  The 
$10,000  was  secured  by  a  new  mortgage  on  the  Hudson  resi- 
dence, while  lot  6  was  mortgaged  to  secure  the  $1,000  note. 
The  appellants  paid  Bissell  the  residue  of  the  amount  due  on 
his  purchase  under  the  decree  in  cash. 

Prior  to,  and  in  contemplation  of,  the  arrangement  above 
mentioned  with  Bissell,  the  appellants  made  a  written  con- 
tract with  Hudson,  the  effect  of  which  was  that  upon  certain 
conditions  and  considerations  therein  mentioned,  the  time  for 
redemption  from  the  sale  under  the  Bissell  decree,  or  the 
right  to  repurchase  the  property,  was  to  be  extended  six,  and 
contingently  twelve  months,  beyond  the  statutory  period. 
The  provisions  of  this  agreement  were  to  inure  to  the  benefit 
of,  and  be  available  to  any  of  those  interested  as  grantees  or 
mortgagees  under  Hudson. 

The  parties  having  subsequently  disagreed  as  to  their  rights 
and  obligations  under  the  agreement  last  above  mentioned, 
Hudson  filed  a  bill  against  the  appellants,  asking  the  inter- 
vention of  the  court,  to  compel  the  execution  of  the  contract, 
and  to  permit  him  to  redeem  according  to  its  terms.  A  simi- 
lar proceeding  had  been  commenced  for  a  like  purpose  by  the 
appellee  and  his  sister  Adelaide,  they  having  succeeded  as  the 
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heirs  of  Mary  A.  Guerineau,  deceased,  to  the  mortgages  above 
mentioned  on  lots  2  and  6. 

The  proceedings  thus  separately  commenced  were  consoli-^ 
dated  prior  to  the  hearing.  Afler  the  consolidation  a  decree 
was  given,  the  effect  of  which  was  to  establish  the  right  of 
all  or  either  of  the  several  complainants  in  the  consolidated 
proceeding  to  redeem  or  repurchase  the  property,  upon  the 
condition  that  within  a  time  limited  in  the  decree  the  sum 
found  to  be  due  the  appellants  should  be  tendered  and  paid. 

An  account  was  stated,  and  it  was  found  and  adjudged  that 
there  was  due  the  appellants  the  sum  of  $24,504.39.  The 
court  appointed  a  commissioner,  and  directed  that,  whenever 
it  was  made  to  appear,  that  either  of  the  parties  complainant 
in  the  proceeding  had  paid  the  sum  found  due,  within  the 
time  limited,  a  conveyance  of  the  entire  tract  should  be  made 
to  the  person  so  paying.  It  was  also  made  a  part  of  the  de- 
cree that  the  person  so  redeeming  might  assume  and  ulti- 
mately pay  off  the  appellants'  $10,000  note  which  was  secured 
by  the  mortgage  on  the  Hudson  residence,  such  assumption 
and  payment  to  be  apart  liquidation  of  the  $24,504.39  found 
to  be  due  the  appellants.  Concerning  the  mortgage  on  lot 
6  the  decree  was  silent. 

Within  the  time  stipulated  the  appellee,  Louis  A.  Gueri- 
neau, paid  the  amount  required  and  received  a  deed  from  the 
commissioner,  according  to  the  terms  of  the  decree. 

When  the  account  was  taken  at  the  hearing  above  referred 
to,  the  mortgage  on  lot  6  for  $1 ,000  was  of  record  unsatis- 
fied. The  appellants'  attorneys,  supposing  it  to  be  the  truth, 
stated  to  the  court  that  the  debt  secured  by  that  mortgage 
had  been  paid  off  by  the  appellants.  Statements  were  made 
by  the  appellants,  or  others  on  their  behalf  during  the 
progress  of  the  hearing,  similar  in  effect.  These  statements 
were  accepted  as  true,  both  by  the  court  and  the  appellee, 
and  the  amount  of  this  mortgage,  as  also  the  $10,000,  was 
included  in  the  $24,504.39,  which  was  found  to  be  the  sum 
required  to  be  paid  in  order  to  redeem.     Upon  the  supposi- 
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tion  that  the  $1,000  had  been  paid  by  the  appellants^  no  pro- 
vision was  made  in  the  decree  respecting  its  assumption  by 
the  persons  entitled  to  redeem. 

After  the  amount  had  been  paid  by  the  appellee,  according 
to  the  terms  of  the  decree,  and  after  the  deed  had  been  made 
to  him  by  the  commissioner,  it  turned  out  that  the  debt 
secured  by  the  mortgage  on  lot  6  had  not  been  paid,  and  the 
holder  thereof  soon  aft;er  instituted  suit  and  obtained  a  decree 
of  foreclosure  thereon  against  the  lot.  The  appellants  refused 
to  pay  off  the  debt,  and  in  order  to  protect  his  title  to  lot  6, 
the  appellee  was  compelled  to  pay  $1,250.89. 

The  facts  above  stated  are  extracted  from  the  first  para- 
graph of  the  complaint,  and  the  exhibits  attached  thereto. 
This  action  was  brought  by  the  appellee  against  the  appel- 
lants to  recover  the  amount  paid  as  stated  above  to  redeem 
lot  6. 

The  court  overruled  a  demurrer  to  the  complaint,  and 
upon  issues  made  thereon,  a  trial  was  had  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiff  below  for  the  amount 
so  paid. 

The  propriety  of  the  ruling  of  the  court,  in  overruling  the 
demurrer  to  the  complaint  above  summarized,  is  the  chief 
subject  of  discussion. 

On  behalf  of  the  appellant,  it  is  contended  that  while  the 
decree  under  which  the  redemption  was  made,  and  which 
fixed  the  amount  to  be  paid  to  the  appellants,  is  permitted  to 
stand,  the  question  litigated  in  this  case  is  res  adjudicafa,  and, 
therefore,  not  open  to  further  inquiry.  The  argument  is,  that 
in  the  nature  of  the  case,  all  matters  affecting  the  equities 
between  the  parties,  as  respects  the  amount  to  be  paid  in 
order  to  redeem,  were  before  the  court  and  became  the  sub- 
ject of  inquiry  in  that  proceeding. 

The  rule  that  a  question  once  passed  upon  by  a  court  of 
competent  jurisdiction,  is  forever  settled  as  to  the  parties  to 
the  record,  while  the  judgment  or  decree  which  determines 
that  question  remains  unreversed  and  in  force,  is  invoked  as 
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an  estoppel  against  the  appellee.  Within  this  rule,  it  is 
claimed,  the  former  judgment  presents  an  insui>erable  ob- 
stacle against  the  right  of  the  plaintiff  to  recover  upon  the 
facts  disclosed  in  his  complaint. 

Conceding  the  general  rule,  the  appellee  nevertheless  in- 
sists that  it  does  not  control  in  this  case.  His  contention  is, 
that  the  doctrine  of  res  adjudicata  does  not  apply  here,  be- 
cause the  inquiry  concerning  the  amount  to  be  paid  in  order 
to  effect  a  redemption,  was  merely  incidental  or  collateral  to 
the  matter  in  issue  in  that  proceeding.  Hence  it  is  said,  this 
action  may  be  maintained  notwithstanding  the  former  judg- 
ment, because  the  appellant,  by  representing  that  the  mort- 
gage on  lot  6  was  paid  off,  when  in  truth  it  was  not,  thereby 
perpetrated  a  legal  fraud,  both  upon  the  court  and  the  ap- 
pellee. Neither  view  thus  put  forward  affords  a  satisfactory 
solution  of  the  case,  as  we  regard  it,  upon  the  facts  disclosed. 
The  amount  required  fo  be  paid  in  order  that  a  redemption 
might  be  effected  under  the  Hudson  contract,  was  so  directly 
involved,  and  was  so  material,  that  the  decree  in  that  respect 
must  be  regarded  as  conclusive  upon  all  those  who  were  par- 
tics  to  that  proceeding.  AVhile  that  decree  remains  without 
modification,  the  sum  therein  specified,  as  the  amount  then 
due  the  appellants,  is  not  open  to  collateral  inquiry.  That 
judgment  conclusively  fixed  the  sum  of  $24,504.39  as  the 
amount  due  the  appellants.  So  long  as  that  adjudication  is 
allowed  to  stand,  it  must  be  regarded  as  speaking  the  exact 
truth,  in  respect  to  the  rights  and  liabilities  of  all  those  who 
were  parties  to  it,  so  far  as  their  rights,  therein  involved, 
existed  on  the  day  the  decree  was  given. 

A  party  against  whom  an  unauthorized  or  inequitable 
judgment  has  been  obtained,  whether  by  fraud  or  mistake, 
can  not  treat  the  judgment  as  invalid  until  he  has  taken 
some  proceeding,  known  to  the  law,  to  set  it  aside,  or  to 
secure  its  modification. 

Methods  for  obtaining  a  new  trial,  or  to  review  a  judgment 
for  material  new  matter,  or  for  error  of  law,  are  pointed  out 
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by  the  statute,  and  beyond  the  methods  thus  prescribed,  courts 
possess  inherent  power,  to  an  almost  unlimited  extent,  to  re- 
dress wrongs  by  modifying  or  setting  aside  judgments  obtained 
by  fraud  or  mistake. 

These  methods,  however,  all  contemplate  proceedings  in 
the  case  in  which  the  unauthorized  judgment  is  alleged  to 
have  been  obtained.  They  give  no  countenance  to  the  no- 
tion, that  a  judgment,  however  wrongfully  obtained,  may  be 
ignored,  and  the  rights  of  the  parties  again  inquired  into,  in 
a  collateral  proceeding.  So  long  as  the  judgment  stands,  not 
being  void,  it  concludes  the  parties  upon  the  subjects  therein 
determined.  United  States  v.  Throckmorton,  98  U.  S.  61 ; 
Krekeler  v.  Ritter,  62  N.  Y.  372;  Aurora  Gty  v.  West,  7 
Wall.  82;  Wiley  v.  Pavey,  61  Ind.  457  (28  Am.  R.  677); 
Cavanaugh  v.  Smith,  84  Ind.  380 ;  Reid  v.  Mitchell,  93  Ind» 
469 ;  Freeman  Judg.,  sees.  334,  287-9 ;  Bigelow  Estop.  148-9. 

The  case  before  us  must,  therefore,  be  determined  with  the 
fact  in  view,  that  the  rights  of  the  parties,  so  far  as  they  were 
involved  in  the  proceeding  which  settled  the  appellee^s  right 
to  repurchase  or  redeem  lot  34,  are  conclusively  settled  by 
that  decree. 

That  adjudication  determined  that  there  was  due  the  ap- 
pellants, on  the  date  of  the  decree,  the  sum  of  $24,504.39. 
That  is  to  be  accepted  as  the  fact,  as  it  then  existed,  and  is 
not  to  be  the  subject  of  further  inquiry. 

It  does  not  follow  that  the  appellee  is  not  entitled  to  re- 
cover the  money  he  has  been  compelled  to  pay  in  order  to 
protect  the  title  he  acquired  as  a  result  of  the  decree. 

The  amount  required  to  be  paid  in  order  to  redeem  from 
the  Bissoll  sale,  was  a  specified  sum,  ascertained  to  be  due  at 
a  given  date.  That  sum  was  reckoned  upon  the  basis  that 
the  appellants  had,  by  paying  oiF  the  Bissell  claim,  acquired 
his  right,  and  occupied  his  place.  The  result  of  the  decree 
was,  that  a  redemption  could  only  be  had  upon  paying  the 
sum  so  found  to  be  due.  It  was  equally  a  result  of  the  de- 
cree, that  when  the  sum  so  ascertained  should  thereafter  be 
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paid^  the  person  so  paying  should  acquire  the  title  to  out-lot 
SAy  in  the  same  right  that  it  was  held  under  the  Bissell  sale. 
The  amount  of  the  purchase-money  due  on  the  Bissell  sale, 
inclusive  of  interest,  costs,  expenses,  and  improvements  made 
to  the  property,  under  the  Hudson  contract,  less  the  amount 
of  rents  received  by  the  appellants,  was  adjudged  to  be  the 
sum  above  stated.  The  appellants,  however,  had  not  in  fact 
paid  the  whole  amount  due  Bissell.  Of  the  sum  treated  as 
actually  paid  to  Bissell,  $11,000  was  paid  by  the  notes  of  the, 
appellants,  which  notes  were  secured  by  mortgages  on  the 
property  to  be  redeemed.  This  $11,000,  so  secured,  was  all 
included  in,  and  went  to  make  up  the  aggregate  of  $24,504.39, 
the  amount  found  due  the  appellants.  It  was  mutually  ar- 
ranged that  $10,000  of  this  amount  might  be  liquidated  by 
the  appellee's  assumption  of  the  appellants'  debt,  which  was 
secured  by  the  mortgage  on  the  Hudson  residence. 

In  reference  to  the  $1,000  secured  on  lot  6,  no  arrangement 
was  made.  That  sum,  as  the  whole  might  have  been,  was 
treated  as  having  been  actually  paid.  Instead  of  reserving 
the  right  to  assume  and  pay  that  off,  the  appellee  paid  the 
amount  with  the  residue,  except  the  $10,000,  to  the  appel- 
lants. That  was  in  strict  compliance  with  the  terms  of  the 
decree  and  with  the  rights  of  the  parties.  Having  received 
the  money,  it  became  the  duty  of  the  appellants  to  pay  off 
their  debt,  and  relieve  the  appellee's  property  from  the  en- 
cumbrance. Failing  to  do  so,  the  appellee  has  been  compelled 
to  pay  the  appellants'  debt  in  order  to  protect  his  title. 

This,  therefore,  presents  the  ordinary  case  of  one  person 
paying  a  debt  for  which  another  was  personally  and  primarily 
liable,  in  order  to  protect  his  own  property.  In  such  a  case, 
the  person  so  paying  is  entitled  to  recover  from  one  whose 
default  has  imposed  upon  him  the  burden  of  paying  a  debt, 
for  which  he  was  neither  legally  nor  equitably  liable.  Dun- 
ning V.  Seward,  90  Ind.  63,  and  cases  cited ;  3  Pomeroy  Eq, 
Juris.,  section  1300. 

One  who,  for  the  protection  of  his  own  property,  is  com- 
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pelled  to  pay  a  debt  to  which  he  is  a  stranger,  and  for  the 
payment  of  which  another  is  either  legally  or  equitably 
bound,  becomes  entitled,  on  the  principles  of  subrogation,  to 
avail  himself  of  all  the  remedies  to  which  the  person  to  whom 
payment  was  made  w-as  entitled.  Or  he  may  maintain  an 
equitable  suit  as  for  money  paid  to  the  use  of  the  other. 
Brice'a  Appeal,  95  Pa.  St.  145;  Stiger  v.  Bent,  111  111.  328; 
Binford  v.  AdaraSy  104  Ind.  41. 

Where  money  has  been  paid  in  pursuance  of  a  judgment, 
such  judgment  can  not  be  interposed  to  prevent  a  recovery, 
in  case  the  person  receiving  the  money  so  paid  fails  to  dis- 
charge an  obligation  against  himself,  which  obligation,  as  a 
result  of  the  same  judgment,  it  became  his  duty  to  pay  out 
of  the  money  so  received. 

The  application  of  the  foregoing  principles  affords  a  solu- 
tion of  all  the  questions  presented  for  consideration  in  this 
case.  It  leaves  the  case  entirely  clear  of  any  questions  relat- 
ing to  an  attack  upon  the  former  decree,  and  it  involves  in 
its  consideration  no  question  of  fraud  or  mistake  in  taking 
the  account  between  the  parties,  at  the  time  the  decree  was 
given.  The  liability  of  the  appellants  arises  out  of  omis- 
sions and  defaults,  which  have  occurred  since  the  rendition  of 
the  decree. 

In  any  event,  whether  the  mortgage  on  lot  6  was  treated 
as  actually  paid  by  the  appellants  or  not,  the  amount  found 
due  could  not  have  been  varied  a  farthing  from  the  sum 
specified  in  the  decree.  If  the  appellee  had  known  that  the 
mortgage  was  not  paid,  he  might,  or  might  not,  have  ar- 
ranged to  assume  that,  as  he  did  the  encumbrance  on  the 
Hudson  residence.  Whatever  he  might  have  done  in  that 
regard,  would  have  been  the  result  of  an  agreement  with  the 
appellants,  rather  than  by  force  of  the  decree.  Having  paid 
the  money  to  the  appellants,  as  they  demanded,  and  had  the 
right  to  demand,  and  they  having  refused  to  pay  their  debt, 
as  was  their  duty,  the  right  of  the  appellee  to  recover  the 
amount  which  the  appellants'  de&ult  imposed  upon   him, 
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follows  from  the  application  of  plain  and  well  settled  prin- 
ciples. 

What  has  been  said  disposes  of  the  questions  discussed  in 
respect  to  the  answer  and  cross  complaint  of  the  appellants, 
as  well  as  all  other  questions  in  the  case. 

The  decree,  which  conclusively  settled  the  amount  due  the 
appellants,  was  equally  conclusive  as  to  the  rights  of  the  ap- 
pellee in  the  property  then  in  controversy.  By  its  terms  the 
appellee  became  entitled,  upon  payment  of  the  sum  fixed 
within  the  time  limited,  to  a  conveyance  which  vested  in  him 
an  absplute  title  to  the  whole  of  the  property,  free  from  any 
encumbrance  placed  thereon  by  the  appellants.  That  he  sub- 
sequently realized  out  of  the  sale  of  the  property  repurchased 
a  sum  more  than  suflBcient  to  reimburse  himself,  including 
the  amount  paid  to  redeem  lot  6  from  the  appellants'  debt, 
is  no  answer  to  the  complaint,  nor  can  that  fact  supply  the 
basis  of  a  cross  action  in  favor  of  the  appellants  for  an. 
accounting. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  7, 1886;  petition  for  a  rehearing  overruled  Mar.  8,  1887. 
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Will. — Trust, — Advanc&merU  by  Trustee.— Assignment  of  Income  by  Benefi-- 
ciaary, — Where  a  testator  sets  apart  a  fund  to  be  held  in  trust  for  the  use 
of  a  son,  the  interest  to  be  paid  to  him  semi-annually  during  life,  and 
at  his  death  the  principal  to  go  to  his  heirs,  an  assignment  to  the  trustee 
by  the  beneficiary  of  future  income  to  secure  an  advancement  of  money, 
is  valid  in  the  absence  of  fraud  and  of  any  testamentary  or  statutory 
restriction  of  the  power  of  alienation. 

Same. — Fravd, — Loan  by  Trustee  to  Son. — It  is  not  a  fraud  per  9e  for  & 
trustee  to  loan  a  part  of  the  trust  fund  to  his  son,  if  the  loan  is  well 
secured. 
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Special  Finding. — Fraud. — Fraud  is  a  question  of  fact,  and  in  a  special 
finding  in  a  case  where  it  is  in  issue,  the  fact  itself  must  be  found,  and 
not  the  evidence  of  fraud. 

From  the  Henry  Circuit  Court. 

/.  Brown,  W.  A.  Brovm,  J.  M,  Brown,  R.  Warner,  C,  E. 
Barrett,  C.  A.  Ray,  F.  Knefler  and  J.  S.  Berryhill,  for  appel- 
lants. 

D.  Turpie,  J.  C.  Denny,  I.  L.  Bloomer,  J.  H.  Mellett,  E, 
H,  Bundy,  T.  B.  Redding  and  W.  Grose,  fbr  appellee. 

HowK,  J. — In  this  cause,  errors  are  assigned  here  by  ap- 
pellants, the  defendants  below,  which  call  in  question  (1)  the 
correctness  of  the  court's  conclusions  of  law  upon  its  special 
finding  of  facts,  and  (2)  the  overruling  of  their  motion  for  a 
new  trial. 

After  the  cause  was  put  at  issue,  it  was  tried  by  the  court ; 
and  at  the  request  of  all  the  parties,  the  court  made  a  sj)ecial 
finding  of  the  facts,  and  thereon  stated  its  conclusions  of  law. 
The  facts  found  bv  the  court  were  substantially  as  follows: 

1.  One  Eli  Davis  by  his  last  will,  which  was  probated  in 
the  year  1871,  directed  that  ?20,000  be  set  apart  and  held 
by  his  administrator,  or  such  trustee  or  trustees  as  might  be 
appointed  by  the  court  having  probate  jurisdiction,  to  be 
held  in  trust  under  the  direction  and  supervision  of  such 
court,  for  the  use  of  his  son,  Clinton  Davis,  during  his  natural 
life;  the  interest  thereon  to  be  paid  semi-annually  to  said 
Clinton  Davis  until  his  death,  the  principal  then  to  go  to  his 
heirs.     (A  copy  of  such  will  is  then  set  out,  which  we  omit.) 

2.  The  defendant  Caldwell  was  by  the  proper  court  duly 
appointed  trustee  to  receive  and  manage  said  fund.  He  ac- 
cepted such  appointment  and  qualified  as  such  trustee,  on  the 
24th  day  of  July,  1872.  On  the  30th  day  of  April,  1873, 
he  filed  in  the  Henry  Circuit  Court  an  inventory  of  the  as- 
sets of  said  trust  fund,  charging  himself  with  $20,000  of 
principal  and  $555.81  interest  received  by  him  to  that  date. 
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He  made  other  reports  to  the  court,  from  time  to  time,  all 
of  which  were  examined  and  approved. 

3.  On  the  6th  day  of  October,  1875,  he  filed  in  said  court 
his  written  resignation  of  said  trust,  and  the  court  appointed 
one  Martin  L.  Bundy  as  his  successor.  On  the  26th  day  of 
January,  1876,  he  filed  in  said  court  his  final  settlement  re- 
port and  a  receipt  from  his  successor,  Bundy,  for  the  residue 
of  the  trust  fund  remaining  in  his  hands,  which  report  was 
approved  by  the  court,  and  he  was  finally  discharged.  Sub- 
sequently thereto  and  before  the  bringing  of  this  suit,  said 
Bundy  resigned,  and  the  plaintiff  in  this  action  was  appointed 
to  succeed  him. 

4.  Among  the  assets  turned  over  by  the  defendant  Cald- 
well to  his  successor,  Bundy,  were  three  notes  for  $1,200 
<*ach,  executed  to  him  as  such  trustee  by  one  Lewis  V.  Cald- 
well, on  the  20th  day  of  July,  1875,  payable  respectively  in 
one,  two  and  three  years  from  date,  with  interest  at  the  rate 
•of  ten  per  cent,  per  annum,  on  which  the  interest  had  been 
paid  to  July  20th,  1877.  These  notes  were  all  secured  by  a 
mortgage  on  a  certain  eighty  acre  tract  of  land  in  Rusli 
•county,  Indiana.  The  facts  in  relation  to  said  loan  and  said 
mortgage  are  as  follows :  On  said  20th  day  of  July,  1875,  the 
defendant  Caldwell,  being  the  owner  of  said  mortgaged  land, 
conveyed  the  same  to  said  Lewis  V.  Caldwell,  who  was  his 
son,  for  the  agreed  price  of  $5,200.  The  defendant  retained 
the  $3,600  evidenced  by  his  son^s  notes  and  secured  by  mort- 
gage on  the  land  so  conveyed,  but  by  what  arrangement  or 
upon  what  kind  of  an  agreement,  does  not  appear.  Default 
having  been  made  in  the  payment  of  such  three  notes,  suit 
was  instituted  thereon,  and  for  the  foreclosure  of  such  mort- 
gage, by  Bundy  as  trustee,  against  Lewis  V.  Caldwell  and 
his  wife,  and  the  defendant  Caldwell,  in  the  Rush  Circuit 
Court;  and  such  proceedings  were  had  in  such  suit  that, 
on  March  5th,  1878,  the  court  rendered  judgment  therein,  in 
favor  of  such  trustee,  for  $3,820,  the  amount  found  due  on 
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such  three  notes,  and  decreed  the  foreclosure  of  such  mort- 
gage and  the  sale  of  the  mortgaged  laud,  and  appoiuted  a 
receiver  to  collect  the  rents  of  such  land  and  apply  the  same 
to  the  payment  of  the  mortgage  debt. 

Afterwards,  Lewis  V.  Caldwell  having  died  intestate,  oii 
a  complaint  filed  for  that  purpose  against  the  widow  and 
heirs  at  law  of  such  decedent,  the  Rush  Circuit  Court,  on 
the  4th  day  of  June,  1879,  revived  such  judgment  and  de- 
cree against  them,  and  found  there  was  then  due  thereon  the 
sum  of  $4,161.  Under  an  order  of  sale  issued  on  such  re- 
vived judgment  and  decree,  the  lands  described  therein  were 
sold  by  the  sheriff  of  Rush  county  according  to  law,  on  the 
2d  day  of  August,  1879,  at  which  sale  appellee,  Boyd,  trustee 
for  said  fund,  became  the  purchaser  for  the  sum  of  $3,800,  out 
of  which  sum,  aft«r  the  payment  of  the  costs,  there  was 
credited  on  such  judgment  and  decree  $3,670.60,  leaving  a 
balance  of  $525  yet  due  on  such  judgment  and  decree  and 
wholly  unpaid. 

5.  After  appellee,  as  trustee  for  such  fund,  had  received  a 
deed  from  the  sheriflf*  of  Rush  county  for  the  land  so  pur- 
chased, he  sohl  such  land  under  an  order  of  the  proper  court, 
on  the  15th  day  of  April,  1881,  to  one  Joseph  Carter  for  the 
sum  of  $4,000.  Such  sale  was  made  at  an  expense  of  $65 
to  the  fund,  but  the  trustee  had  in  the  meantime  received 
$76.50  from  timber  sold,  and  $175  from  rent  of  the  land. 
At  the  time  of  the  foreclosure  sale  of  such  land,  it  was 
worth  $4,500. 

6.  Among  the  asvsets  turned  over  by  appellant  Caldwell, 
at  the  time  of  making  his  final  settlement  report,  to  his  suc- 
cessor in  the  trust,  was  an  open  account  against  the  benefi- 
ciary, Clinton  Davis,  for  the  sum  of  $1,618.79,  for  which 
sura  he  received  credit  on  making  his  final  settlement.  The 
sum  originally  owing  to  the  appellant  Caldwell,  from  the 
beneficiary  in  the  trust  fund,  was  $1,978  as  shown  by  a  writ- 
ten agreement  between  them  made  on  the  22d  day  of  July, 
1874,  in  the  words  and  figures  following:    (Here  a  copy  of 
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such  agreement  is  set  out,  which  we  omit,  but  give  a  sum- 
mary of  all  that  is  material  therein.)  The  agreement  con- 
tained an  itemized  statement  of  the  moneys  paid  by  Caldwell 
to  or  for  the  beneficiary,  and  of  the  debts  of  the  latter  as- 
sumed by  the  former,  amounting  in  the  aggregate  to  said 
sum  of  $1,978.  It  is  then  stated  therein,  that  Clinton  Davis 
had,  on  that  day,  assigned  to  Caldwell,  as  collateral  security 
for  the  repayment  of  such  moneys  and  debts,  a  policy  of 
insurance  on  his  life,  in  the  Franklin  Life  Insurance  Com- 
pany of  Indianapolis,  for  $2,500,  and  that  the  annual  pre- 
miums due  thereon  were  to  be  paid  by  Caldwell  out  of  the 
interest  in  his  hands  belonging  to  said  Davis.  The  agree- 
ment then  proceeds  as  follows : 

"Now  the  said  Clinton  Davis  hereby  orders  and  directs 
the  said  James  L.  Caldwell,  as  such  trustee,  out  of  the  interest 
so  due  to  him  semi-annually  out  of  said  trust  fund,  first  to 
retain  and  pay  all  the  charges  and  expenses  incident  to  said 
trust,  including  taxes,  and  also  the  premium  as  the  same  be- 
comes due  on  said  policy  of  insurance ;  secondly,  to  pay  to 
said  Clinton  Davis,Non  the  20th  of  January,  1875,  the  sum 
of  $350,  and  on  the  20th  day  of  July,  1875,  $350,  and  $300 
semi-annually  thereafter,  until  the  foregoing  amount  of  $1,- 
978  shall  be  paid:  and  the  said  Clinton  Davis  hereby  agrees, 
orders  and  directs  the  said  James  L.  Caldwell  to  retain  all  the 
residue  of  said  semi-annual  interest  as  the  same  becomes  due, 
and  apply  the  same  to  said  sum  of  $1,978,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  date 
hereof,  until  the  whole  of  said  sum,  including  the  interest, 
shall  be  fully  paid.     July  22d,  1874. 

(Signed)        "Clinton  Davis.^' 

The  said  account  had  been  reduced  by  payments  and  credits 
to  $1,618.79,  at  the  time  the  defendant  made  final  settlement 
of  his  trust. 

7.  At  the  time  of  his  resignation  and  final  settlement,  the 
defendant  turned  the  above  mentioned  account  over  to  his 
successor,  who  has  at  all  times  since  had  possession  thereof, 
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and  at  the  same  time  he  also  turned  over  the  policy  of  life 
insurance  above  mentioned  to  his  successor  in  the  trust. 

8.  Defendant  Caldwell  in  good  faith  paid  for,  and  advanced 
to,  the  said  Clinton  Davis  the  said  sums  of  money,  set  out  in 
said  settlement,  and  no  part  thereof  was  ever  repaid  to  him, 
except  as  above  found.  The  beneficiary,  Clinton  Davis,  at 
the  time  said  sums  of  money  were  loaned  to  and  paid  for  him 
by  defendant,  was  insolvent  and  a  reckless  spendthrift,  wholly 
unfit  to  be  trusted  with  money,  all  of  which  was  known  to 
defendant;  but  said  Davis  had  sufficient  mental  capacity  and 
will  power  to  transact  the  ordinary  business  of  life.  At  the 
time  said  sums  were  advanced  to  and  paid  for  the  beneficiary, 
the  only  reasonable  assurance  the  defendant  had  that  the  same 
would  ever  be  repaid  to  him,  was  the  agreement  of  said  Davis 
that  the  interest  on  the  fund  coming  to  him,  as  beneficiary, 
might  be  retained  by  the  trustee  and  applied  to  the  liquida- 
tion of  said  indebtedness,  and  in  case  of  his  death  before  the 
full  payment  thereof,  that  the  fund  should  be  reimbursed  from 
the  proceeds  of  said  policy  of  insurance.  The  successors  of 
the  defendant  have  not  retained  the  interest  from  the  fund 
for  the  purpose  of  applying  the  same  to  the  liquidation  of 
said  indebtedness,  but  have  regularly  paid  such  interest,  as 
it  fell  due,  to  said  Clinton  Davis,  though  they  had  the  power 
under  said  contract  to  have  done  so,  and  had  they  done  so 
the  fimd  would  long  ago  have  been  fully  reimbursed  for  all 
the  sums  so  loaned  and  advanced  to  said  Clinton  Davis. 

Upon  the  foregoing  facts,  the  court  stated  the  following 
conclusions  of  law : 

1.  The  plaintiff  is  entitled  to  recover  of  the  defendant  the 
said  sum  of  $525,  being  the  difference  between  the  amount 
due  on  said  decree  of  foreclosure,  and  the  sum  for  which  the 
mortgaged  lands  were  bid  in  at  the  sale  thereof  under  such 
sale,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per  an- 
num from  the  date  of  said  sale,  to  wit,  August  2d,  1879,  col- 
lectible without  relief  from  appraisement  laws. 

2.  The  defendant  is  not  4iable  to  account  further  for  the 
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money,  so  paid  to  and  advanced  for  the  said  Clinton  Davis, 
out  of  the  principal  of  said  trust  fund. 

Appellant  excepted  to  the  firat  of  these  conclusions  of  law, 
while  appellee  excepted  to  the  second  conclusion  of  law.  Over 
these  exceptions,  the  trial  court  rendered  judgment  upon,  and 
in  accordance  with,  its  first  conclusion  of  law,  in  appellee's 
favor  and  against  the  appellant.  From  this  judgment  the 
appellant  alone  has  appealed  to  this  court,  and  has  here  as- 
signed as  error,  among  others,  that  the  trial  court  erred  in  its 
first  conclusion  of  law. 

Appellee  has  also  assigned  here  a  number  of  cross  errors, 
and,  among  others,  that  the  trial  court  erred  in  its  second  con- 
clusion of  law. 

All  the  questions  of  law,  at  issue  between  the  parties  in 
this  cause,  are  fully  and  fairly  presented  for  our  decision,  as 
well  for  appellee  as  for  appellant,  by  the  errors  which  each 
of  them,  as  we  have  stated,  has  predicated  upon  one  or  the 
other  of  the  court's  conclusions  of  law  upon  its  special  find- 
ing of  facts. 

In  our  consideration  of  this  cause,  therefore,  we  shall  con- 
fine our  opinion  to  the  decision  of  the  questions  of  law,  which 
are  presented  by,  or  arise  under,  the  error  and  cross  error 
which  are  based  respecjtively  upon  the  two  conclusions  of  law. 
We  will  first  consider  the  questions  presented  by  the  cross 
error,  assigned  by  appellee  upon  the  second  conclusion  of 
law. 

We  have  heretofore  given  a  full  summary  of  the  facts 
found  specially  by  the  trial  court,  except  that  we  did  not  set 
out  a  copy  of  the  last  will  of  Eli  Davis,  deceased,  or  of  the 
first  item  of  such  will,  which  created  the  trust  in  favor  of 
Clinton  Davis,  of  which  appellant  was  a  former  trustee,  and 
of  which  at  the  commencement  of  this  suit,  and  since,  appel- 
lee was  the  trustee.  We  set  out  here  so  much  of  the  first  item 
of  Eli  Davis's  will,  as  is  necessary  to  a  proper  understanding 
of  the  question  arising  under  appellee's  cross  error,  as  fol- 
lows : 
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^^ First  I  will  and  direct  that  forty  thousand  dollars  beset 
apart  and  held  by  my  administrators,  or  such  trustee  or 
trustees  as  may  be  appointed  by  the  court  having  probate  ju- 
risdiction, to  be  held  in  trust  under  the  direction  and  super- 
vision of  said  court,  for  the  use  of  my  sons  Harvey  Davis  and 
Clinton  Davis,  in  equal  amounts,  during  their  natural  lives, 
the  interest  thereon  to  be  paid  to  them  semi-annually  by  said 
trustee  or  trustees,  and  after  their  deaths,  or  the  death  of 
either  one,  the  principal  jto  go  to  their  heirs,  in  equal 'amounts. 
*  *  *  *  But  it  is  my  express  will  and  direction,  that, neither 
of  my  said  sons  shall  have  any  portion  of  the  principal  of 
the  above  sum,  except  in  case  of  absolute  necessity  for  their 
support,  as  above  stated." 

It  was  found  by  the  court  that  Clinton  Davis  had  become 
indebted  to  appellant,  as  trustee  of  his  share  of  the  fund,  for 
moneys  paid  for  and  advanced  to  the  beneficiary  by  the  ap- 
])ellant,  in  good  faith ;  and  that  to  secure  and  indemnify  ap- 
]>ellant  on  account  of  such  indebtedness,  the  beneficiary  exe- 
cuted to  the  former  a  written  assignment  of  a  part  of  the 
semi-annual  interest  to  become  due  thereafter,  until  such 
indebtedness  should  be  fully  paid.  It  was  upon  this  part  of 
the  case,  and  all  the  facts  found  in  connection  therewith,  the 
learned  court  stated  as  its  second  conclusion  of  law,  that  aj)- 
pellant  was  not  liable  to  account  further  for  the  moneys  so 
paid  to  and  advanced  for  Clinton  Davis,  out  of  the  principal 
of  the  trust  fund.  This  conclusion  of  law  is  vigorously  as- 
sailed by  appellee^s  learned  counsel,  upon  the  ground,  as  we 
understand  their  argument,  that  it  was  not  competent  for  the 
beneficiary,  Clinton  Davis,  to  make  a  valid  assignment  in  ad- 
vance of  any  portion  of  the  interest  or  income  of  the  trust 
fund. 

Counsel  cite  a  number  of  decisions  of  the  courts  of  last 
resort,  in  our  sister  States,  which  seem  to  support  their  posi- 
tion. We  do  not  think  it  is  necessarv  to  examine  these  de- 
cisions,  however,  because  the  precise  point  made  was  consid- 
ered and  decided  by  this  court  adversely  to  the  views  of 
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appellee^s  counsel,  in  Martin  v.  Davis,  82  Ind.  38.  In  the 
<?ase  cited,  the  same  item  of  the  last  will  of  Eli  Davis,  de- 
ceased, was  before  this  court  for  consideration  in  a  contro- 
versy between  Harvey  Davis,  the  other  beneficiary  in  the 
trust  fund,  and  Simon  Martin,  the  trustee  of  his  share  of 
such  fund,  and  other  persons.  It  that  case,  tlie  same  point 
was  made  as  the  one  now  made  by  appellee's  counsel ;  but 
this  court  held  that  either  beneficiary  could  make  a  valid  as- 
.signmeat  of  the  income  bequeathed  to  him,  before  the  time 
Jixed  for  its  payment,  the  will  imposing  no  restriction  in 
reference  thereto.  The  court  there  said :  "  We  need  not  de- 
•cide  in  this  cause  whether  the  owner  of  personal  property, 
in  a  testamentary  disposition  thereof,  may  or  may  not  give 
in  trust  its  income,  free  from  the  debts  of  the  beneficiary,  or 
restrain  him  from  the  alienation  thereof.  This  will  gave  the 
beneficiary  an  unrestricted  interest  in  the  income  of  the  fund 
during  his  life,  which,  where  there  is  no  statutory  prohibi- 
tion, as  in  this  case,  he  may  alienate  as  a  whole  or  in  part. 
Perry  Trusts,  section  386 ;  Story  Eq.  Jur.,  sections  974,  1044, 
1047;  Wood  v.  Wallace,  24  Ind.  226;  Famiers'  and  Me- 
ehanics'  Savings  Bank  v.  Brewer,  27  Conn.  600." 

Our  conclusion  is,  therefore,  that  the  trial  court  did  not 
err  in  its  second  conclusion  of  law  upon  the  facts  specially 
found. 

Did  the  court  err  in  its  first  conclusion  of  law?  We  are 
of  opinion,  that  this  question  ought  to  be,  and  must  be,  an- 
swered in  the  affirmative.  The  whole  case  against  appellant, 
as  stated  in  appellee's  complaint,  was  founded  upon  the 
alleged  fraud  of  appellant,  his  fraudulent  conduct  and  fraud- 
ulent practices,  in  the  discharge  of  the  duties  of  his  trust  as 
trustee  of  the  fund  of  which  Clinton  Davis  was  the  benefi- 
ciary. The  court  found  that,  as  trustee,  appellant  made 
regular  reports  of  his  trust,  which  were  all  approved  by  the 
proper  court,  and  that,  when  he  resigned  his  trust,  he  made 
his  final  settlement  report  to  the  approval  of  the  court,  that 
he  fully  settled  with  his  successor  in  such  trust,  and  that  he 
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was  finally  discharged  by  an  order  of  the  court  from  the  du- 
ties and  liabilities  of  the  trust.  But  the  court  wholly  failed 
to  find  that  appellant  was  guilty  of  any  fraud  whatever,  or 
any  fraudulent  conduct  or  practices,  in  the  discharge  of  the 
duties  of  his  trust.  Fraud  under  our  law  is  always  a  ques- 
tion of  fact,  and,  when  alleged,  it  must  be  proved  and  found 
as  a  fact.  Lockwood  v.  Harding ^  79  Ind.  129;  Moiris  v. 
Stem,  80  Ind.  227. 

In  a  special  finding  of  facts,  in  a  case  where  alleged  fraud 
is  one  of  the  facts  in  issue,  the  fact  itself  must  be  found  by 
the  court,  and  not  the  evidence  or  so-called  badges  of  fraud. 
Iil8to^  V.  Castor,  101  Ind.  426  (51  Am.  E.  754) ;  Stiz  v.  Sad- 
ler, ante,  p.  254. 

The  facts,  upon  which  the  first  conclusion  of  law  was  rested, 
were  not  found  to  be  fraudulent.  It  was  not  a  fraud  per  »e, 
'  for  appellant  to  loan  to  his  own  son  a  part  of  the  trust  fund, 
if  such  loan  were  well  secured;  and  the  court  found  the 
value  of  the  land,  mortgaged  to  secure  such  loan,  to  have 
been  more  than  sufficient  to  pay  the  loan,  when  the  laud 
was  bought  in  by  appellee,  for  the  benefit  of  his  trust. 

Uj>on  this  branch  of  the  case,  we  conclude  that  the  facts 
found  by  the  court  do  not  sustain  the  allegations  of  appel- 
lee^s  complaint,  and,  therefore,  do  not  authorize  or  support 
the  first  conclusion  of  law. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  set  aside  the  first  conclusion  of 
law  and  to  restate  the  same  by  a  finding  for  defendant  below, 
and  to  render  judgment  accordingly. 

Filed  Jan.  15, 1887 ;  petition  for  a  rehearing  oyerruled  March  29, 1887. 
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lOe    457 
Bailment. —  Warehouseman, — Sale.-'  Oommingling  of  Qrain.—EstoppeL — Inno'  ' 

eeni  Ihurduuer. — Where  one  deposits  wheat  for  storage,  knowing  that  it 
is  to  be  commingled  with  wheat  purchased  by  the  owner  of  the  ware- 
house, and  that  the  latter  is  selling  and  publicly  shipping  from  the- 
common  mass,  he  thus  confers  an  apparent  ownership  and  authority  to 
sell,  and  is  estopped  to  assert  title  as  against  an  innocent  purchaser  in  the 
usual  course  of  business. 

From  the  Gibson  Circuit  Court. 

Jf.  W.  Fields  and  L.  C.  EmbreCy  for  appellants. 
J".  E.  MoChdloughy  J.  H.  MUlei"  and  J.  W.  Emng,  for  appel- 
lees. 

ZoLLARS^  J.-*— The  nature  of  the  case  sufficiently  appears 
from  the  special  finding  of  facts  made  by  the  court  below  at 
the  request  of  appellants. 

As  the  brief  of  counsel  for  appellees  contains  a  fuller  state- 
ment of  the  facts  found  than  does  the  brief  of  counsel  for  ap- 
pellants^ we  take  therefrom  the  following  summary^  making 
a  few  additions  thereto  : 

The  defendants,  Runcie  &  Wallace,  under  the  firm  name 
of  "  The  Fort  Branch  Elevator  Company/'  were  engaged  at 
Fort  Branch  in  buying,  selling  and  shipping  wheat,  and  for 
hire  receiving  wheat  from  farmers  for  storage,  and  on  demanc) 
of  the  depositors  were  to  return  to  them  wheat  of  a  like  kind,, 
quality  and  amount  as  that  deposited,  but  not  the  identical 
wheat. 

The  company  occupied  an  elevator  and  warehouse,  situated 
fifty  or  sixty  feet  apart.  The  elevator  contained  fourteen 
bins,  each  holding,  when  filled,  three  thousand  bushels  of 
wheat,  and  the  warehouse  three  bins,  holding  six  thousand 
bushels. 

The  plaintifis  severally,  during  the  months  of  June,  July 
and  August,  1883,  deposited  wheat,  in  amounts  set  out  in  the 
finding.     The  wheat  deposited  by  the  plaintifis  was  all  de- 
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livered  at  and  taken  in  at  the  elevator,  except  two  hundred 
bushels  of  the  plaintiff  Preston's  wheat,  which  was  taken  in 
and  stored  at  the  warehouse. 

The  company  from  July  10th,  1883,  to  March  1st,  1884, 
xeceived  for  storage  from  the  plaintiffs  and  other  depositors 
forty  thousand  bushels  of  wheat,  and  during  the  same  time 
bought,  sold  and  shipped  on  their  own  account  fifty-five  thou- 
sand bushels. 

The  wheat  bought  and  the  wheat  deposited  was  nearly  all 
taken  in  at  the  elevator,  being  hauled  there  in  wagons  by  the 
farmers,  and  unloaded  into  a  common  receptacle,  and  from 
there  elevated  to  the  bins  in  the  elevator,  and  in  this  way  all 
rthe  wheat  purchased  and  taken  in  at  the  elevator,  and  all  the 
wheat  deposited  and  stored  in  the  elevator,  was  mixed  and 
mingled  together. 

It  was  the  custom  of  the  company  to  sell  wheat  from  the 
elevator,  and  to  ship  from  the  elevator  in  car  lots  of  from  one 
to  five  cars  at  a  time,  the  shipments  being  publicly  made  from 
the  elevator  from  day  to  day  and  from  week  to  week.  The 
plaintiffs  knew  that  the  company  was  sellingwheat,  and  knew 
at  the  time  they  deposited  their  wheat,  that  the  custom  of 
the  company  was  to  mix  wheat  purchased  and  stored,  and  sell 
from  the  common  bin. 

About  the  1st  of  March,  1884,  the  company  sold  and  ship- 
j)ed  from  the  warehouse  four  cars  of  wheat  (two  cars  of  Med- 
iterranean, and  two  of  Fultz,)  to  the  defendants,  Witherspoon, 
IJarr  &  Eraison,  who  were  engaged  in  the  milling  business 
at  Princeton,  Indiana,  under  the  firm  name  of  Witherspoon, 
Barr  &  Co. 

The  Mediterranean  wheat  was  purchased  by  Runcie  & 
W^allace  and  stored  by  them  in  the  warehouse,  separate  and 
apart  from  any  wheat  of  their  customers,  and  also  separate 
and  apart  from  other  wheat  bought  and  sold  by  the  elevator 
company. 

The  firm  of  Witherspoon,  Barr  &  Co.  purchased  and  paid 
the  Fort  Branch  Elevator  Company  the  contract  price  and 
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market  value  of  said  wheat,  in  the  due  course  of  business, 
and  without  having  any  knowledge  or  information  that  plain- 
tiflFs,  or  any  one  else,  had  or  claimed  to  have  any  interest  in 
or  title  to  the  same. 

"  The  Fort  Branch  Elevator  Company,"  on  their  own  ac- 
count, from  July  10th,  1883,  to  March  7th,  1884,  sold  and 
shipped  the  fifty-five  thousand  bushels  of  wheat  bought,  and 
also  the  forty  thousand  bushels  deposited  by  the  plaintiffs 
and  others,  except  the  four  cars  sold  to  Witherspoon,  Barr 
&  Co.,  and  the  two  thousand  three  hundred  and  seventy- 
seven  bushels  left  in  the  elevator  after  the  company  ceased 
to  do  business,  which  was  March  7th,  1884.  The  wheat  thus 
left  in  the  elevator  was  taken  by  the  depositors  and  divided 
jyro  rata  among  themselves. 

A  short  time  before  the  sale  to  Witherspoon,  Barr  &  Co., 
Preston,  being  in  the  warehouse  with  Wallace,  said  to  him : 
**  W^here  is  my  wheat?"  and  Wallace  said:  "There  is  all  of 
your  wheat,"  pointing  to  a  pile  of  wheat  in  the  warehouse, 
containing  three  or  four  thousand  bushels.  And  a  few  days 
afterward  the  plaintiff^  Preston,  and  Wallace,  went  together 
to  Vincennes  to  sell  the  wheat,  and  being  unable  to  realize 
a  satisfactory  price,  they  started  back  to  Fort  Branch ;  and  on 
their  way  back  it  was  understood  that  Wallace  should  stop 
off  at  Princeton,  and  see  what  was  the  best  offer  he  could 
get  for  the  wheat.  Wallace  stopped  off,  went  to  Wither- 1 
spoon,  Barr  &  Co.  and  sold  the  wheat  shipped  to  them  a  few' 
days  afterward. 

After  it  was  all  paid  for  and  all  unloaded  except  one- 
third  of  one  car,  the  plaintiffs  made  a  demand  on  Wither- 
spoon, Barr  &  Co.,  for  the  wheat,  who  refused  to  give  it  up. 

The  court  found,  as  a  conclusion  of  law,  that  the  defend- 
ants, Witherspoon,  Barr  &  Emison,  were  not  liable  to  the 
plaintiffs,  or  either  of  them,  in  any  sum  whatever,  because, 

1.  The  Mediterranean  wheat,  bought  by  said  Runcie  & 
Wallace,  is  not  of  the  kind  or  quality  of  that  deposited  by 
the  plaintiffs  or  either  of  them. 
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2.  The  facts  do  not  show  that  the  Fultz  wheat,  so  bought 
by  Witherspoon,  Barr  &  Emison,  was  the  wheat  of  the  plain- 
tiffs or  either  of  them. 

3.  Because  (in  any  view  of  the  facts)  Runcie  &  Wallace 
were,  by  the  voluntary  acts  of  the  plaintiffs,  clothed  with  the 
apparent  title  and  right  to  sell,  and  the  said  Witherspoon, 
Barr  &  Emison  were  bona  fide  purchasers  for  value. 

The  only  error  assigned  by  the  appellants  is,  that  upon  the 
facts  specially  found,  the  trial  court  erred  in  its  conclusions 
of  law. 

Upon  the  facts  found  by  the  trial  court,  are  Witherspoon^ 
Barr  &  Co.  liable  to  the  plaintiffs  who  deposited  wheat  with 
the  Fort  Branch  Elevator  Company  ?  That  is  the  question^ 
and  the  only  question  for  decision  here. 

In  the  case  of  Rice  v.  Nixon,  97  Ind.  97  (49  Am.  R.  430), 
cited  by  counsel  for  appellants,  the  question  was,  whether,  as 
between  the  depositors  and  the  warehouseman,  the  latter 
should  be  held  as  a  bailee  or  as  a  purchaser  of  the  wheat  de- 
posited for  storage,  which,  without  his  fault  and  before  a 
demand  therefor  by  the  depositors,  had  been  destroyed  by  fire. 
The  depositors  sought  to  hold  him  liable  as  a  purchaser,  be- 
cause he  had  mixed  their  wheat  in  a  bin  with  wheat  deposited 
by  others,  and  with  wheat  purchased  by  him,  and  had  sold 
from  the  common  mass.  That  he  had  done,  in  keeping  with 
a  custom  of  his.  But  of  that  custom  the  depositors,  prose- 
cuting the  action,  had  no  knowledge.  There  was  always  in 
^  the  bin  wheat  enough  to  supply  all  depositors,  and  at  any  time 
I  before  the  fire  they  could  have  received  from  the  bin  all  the 
I  wheat  they  had  deposited.  Upon  the  fiwts  thus  before  the 
court,  it  was  held  that  the  warehouseman  was  a  bailee,  and 
not  a  purchaser,  of  the  wheat  so  deposited. 

It  will  be  observed,  that  in  that  case  the  wheat  deposited 
had  all  been  deposited  in,  and  the  sales  made  from,  a  common 
bin,  and  that  it  does  not  appear  whether  or  not  any  of  the 
wheat  deposited  by  the  plaintiffs  in  the  action  remained  in 
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the  bin  at  the  time  of  the  fire.   See,  also,  BoUenberg  v.  Nixon, 
S7  Ind.  106. 

The  case  of  Schindler  v.  Westover,  99  Ind.  395,  also  cited 
by  appellants'  counsel,  involved  a  question  of  title  to  wheat, 
as  between  the  dej)ositors  and  a  mortgagee  of  the  warehouse- 
man. The  wheat  (five  hundred  bushels)  had  been  stored  to 
be  kept  until  the  1st  of  the  following  July.  The  depositors 
requested  that  their  wheat  should  be  kept  in  a  separate  bin. 
That  the  warehouseman  declined,  but  agreed  that  the  wheat 
should  not  be  taken  from  the  mill,  and  that  he  would  return 
a  like  amount  and  a  like  quality  whenever  called  for  by  the 
depositors.  The  wheat  was  stored  in  a  bin  with  the  wheat 
of  other  depositors,  and  with  wheat  bought  by  the  warehouse- 
man, and  from  the  common  mass,  wheat  was  taken  in  the 
manufacture  of  flour.  Before  the  3d  day  of  the  following 
March,  all  of  the  wheat  so  received  from  the  depositors,  to- 
gether with  that  with  which  it  had  been  so  commingled,  had 
been  ground  into  flour  and  disposed  of  by  the  warehouseman. 
On  that  day  there  were  1,900  bushels  of  wheat  in  the  mill, 
and  the  warehouseman  executed  a  chattel  mortgage  thereon. 
The  mortgagees,  under  and  by  virtue  of  that  mortgage,  took 
possession  of  and  sold  the  wheat.  Before  it  was  removed 
from  the  mill  the  depositors  demanded  of  the  warehouseman 
and  the  mortgagees,  the  amount  of  wheat  by  them  deposited. 
It  was  held  that  the  depositors  and  depositary  were  tenants 
in  common  of  the  1,900  bushels  of  wheat  then  in  the  mill; 
that  the  title  of  the  depositors  to  500  bushels  of  wheat  in 
the  mill  was  superior  to  any  claim  of  the  depositary,  although 
the  identical  wheat  stored  by  them  had  been  previously  man- 
ufactured into  flour;  that  the  mortgagees  could  not,  and  did 
not,  by  virtue  of  the  chattel  mortgage,  acquire  a  better  title 
to  the  wheat  mortgaged  than  the  mortgagor  had ;  that  upon 
demand  by  the  depositors  for  a  return  of  the  500  bushels  (so 
much  being  then  in  store),  their  title  thereto  was  absolute 
antl  perfect  as  against  the  depositary,  or  those  claiming  under 
him,  and  that  if  such  demand  were  refused,  they  could  main- 
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tain  replevin  for  the  possession  of  the  wheat,  or  if,  after  de- 
mand for  the  return  of  the  wheat,  the  parties  in  possession 
should  convert  the  same  to  their  own  use,  the  depositors  could 
maintain  an  action  for  the  recovery  of  damages  for  such 
wrongful  conversion  of  the  wheat. 

It  will  be  observed,  that  in  that  case  the  wheat  mortgaged 
was  in  the  mill  at  the  time  the  mortgage  was  executed,  and 
at  the  time  the  demand  was  made  by  the  depositors,  and  tbat 
in  quantity  it  was  more  than  equal  to  the  amount  stored  by 
the  plaintiffs  in  the  action. 

In  the  case  before  us,  the  wheat  sold  by  the  elevator  com- 
pany to  Witherspoon,  Barr  &  Co.,  was  not  kept  in  the  same 
bin,  nor  in  the  same  building  where  appellants'  wheat  was 
kept,  while  it  was  kept  by  the  elevator  company.  In  this 
regard,  the  facts  in  the  case  differ  from  the  cases  above  cited. 
The  warehouse,  however,  seems  to  have  been  used  by  the  ele- 
vator company  in  the  transaction  of  its  general  business^  and 
was  situated  but  fifty  or  sixty  feet  from  the  elevator. 

Whether  this  difference  in  the  facts  of  the  cases  requires  a 
different  ruling  as  to  the  rights  of  the  depositors  and  the  de- 
positary, as  between  tiiemselves,  is  a  question  we  need  not 
here  decide.  For  the  purposes  of  this  decision,  we  may 
assume  that  the  elevator  company  held  appellants'  wheat  as 
bailee. 

The  agreement  was  that  the  elevator  company  should  re- 
turn to  the  depositors,  not  the  identical  wheat  deposited,  but 
wheat  of  a  like  kind  and  quality.  Two  car  loads  of  the  wheat 
sold  to  Witherspoon,  Barr  &Co.  was  Mediterranean  wheat,  pur- 
chased by  the  elevator  company,  and  stored  in  the  warehouse, 
whence  it  was  shipped  to  the  purchasers. 

As  we  understand  counsel  for  appellants,  they  do  not  claim 
that  there  can  be  a  recovery  for  that  wheat,  as  it  was  not  of 
the  kind  and  quality  of  the  wheat  stored  by  appellants.  The 
other  two  car  loads,  so  sold  to  Witherspoon,  Barr  &  Co.,  were 
Fultz  wheat,  the  same  as  that  stored  by  appellants. 

The  case  before  us  differs  in  other  important  regards  from 
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the  cases  above  cited.  There,  the  wheat  in  question  was  in 
the  bins  where  it  had  been  placed  upon  being  stored ;  in  one 
case,  at  the  time  when  the  fire  occurred,  and  in  the  other,  at 
the  time  the  mortgage  was  executed  and  the  demand  there- 
for was  made.  Here,  the  wheat  in  question  was  not  in  the 
possession  of  the  depositary,  nor  was  it  in  the  building  where 
it  had  been  stored,  at  the  time  the  demand  therefor  was  made 
upon  Witherspoon,  Barr  &  Co.  On  the  contrary,  Wither- 
spoon, Barr  &  Co.  had  purchased  it  in  the  usual  course  of 
business,  and  had  paid  fot  it,  without  any  knowledge  of  any 
claim  by  appellants;  it  had  been  shipped  to  them,  and  was 
in  their  possession  as  such  innocent  purchasers.  When  ap-. 
pellants  stored  their  wheat,  they  knew  that  the  custom  of 
the  elevator  company  was  to  mix  all  the  wheat  stored  and 
that  purchased  by  the  company  in  a  common  bin  or  bins, 
and  to  sell  and  ship  from  the  common  mass.  They  knew, 
also,  after  their  wheat  had  been  stored,  that  the  elevator  com- 
pany was  selling  and  shipping  wheat  from  the  common  mass. 
It  was  the  custom  of  that  company,  as  found  by  the  court, 
to  ship  from  the  elevator  from  one  to  five  cars  at  a  time,  the 
shipments  being  publicly  made  from  day  to  day,  and  from, 
week  to  week. 

We  think,  as  concluded  by  the  court  below,  that  by  the 
voluntary  acts  of  appellants,  Runcie  &  Wallace,  the  persons 
composing  the  elevator  company,  were  clothed  with  the  ap- 
parent title  and  right  to  sell,  and  that  as  Witherspoon,  Barr 
&  Co.  were  innocent  purchasers  in  the  usual  course  of  busi- 
ness, they  should  be  protected. 

As  a  general  proposition,  it  is  well  settled  both  in  law  and 
reason,  that  no  one  can  convey  a  better  title  to  property  than 
he  has.  In  other  words,  no  one  without  title  to  property  can 
convey  title  thereto,  and  thus  defeat  the  claims  of  the  rightful 
owner.  But  there  are  many  cases  where  the  owner  of  prop- 
erty will  be  estopped  to  assert  his  title  thereto  as  against  an 
innocent  purchaser  for  value.  We  think  this  is  such  a  case. 
As  we  have  seen,  appellants  knew  that  their  wheat  was  to  be,. 
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and  was  commingled  with  wheat  purchased  by  the  elevator 
company,  and  that  that  company  was  selling  and  publicly 
shipping  from  the  common  mass.  They,  therefore,  knew 
that  others  were  purchasing  the  wheat  from  the  elevator 
company,  in  the  usual  course  of  business,  and  paying  their 
money  therefor.  By  thus  putting  their  wheat  into  the  pos- 
session of  the  elevator  company,  and  allowing  it  to  sell  and 
ship  from  the  common  mass,  they  clothed  that  company  with  an 
apparent  ownership  of  and  authority  to  sell  the  wheat,  which 
estops  them  to  assert  their  title  thereto,  as  against  Wither- 
spoon,  Barr  &  Co.,  who  invested  their  money  in  good  faith, 
believing  that  to  be  a  fact  which  appellants  by  their  conduct 
permitted  to  appear  to  be  a  fact.  Quick  v.  MiUigaUy  108 
Ind.  419,  and  cases  there  cited. 

As  between  appellants  and  the  elevator  company,  the  ques- 
tion is,  what  authority  did  the  elevator  company  in  ikct  have 
to  sell  and  dispose  of  their  wheat?  As  between  ap|>ellants 
and  Witherspoon,  Barr  &  Co.,  the  question  is,  with  what  ap- 
parent authority  did  appellants  clothe  the  elevator  company 
to  sell  and  dispose  of  their  wheat  ? 

In  the  case  of  Cowdrey  v.  Vandenburgh,  101  U.  S.'  572,  it  wr^s 
said :  "  The  principle  is  well  settled  that  when  the  owner  of 
property  in  any  form  clothes  another  with  the  apparent  title 
or  power  of  disposition,  and  third  parties  are  thereby  induced 
to  deal  with  him,  they  shall  be  protected.  *  *  *  *  The 
rights  of  innocent  third  parties  *  *  *  Mo  not  depend  upon 
the  actual  title  or  authority  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power  which,  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to  appear  to  be 
vested  in  the  party  making  the  conveyance.'" 

Either  appellants  or  Witherspoon,  Barr  &  Co.  must  suffer 
by  the  alleged  wrong  of  the  elevator  company.  As  between 
them,  the  loss  ought  to  fall  upon  appellants. 

Not  asking  that  their  identical  wheat  should  be  kept  for 
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them,  they  trusted  to  the  honesty  of  the  elevator  company, 
that  in  quantity  and  quality  the  amount  stored  should  be  re- 
turned to  them.  As  between  them  and  the  elevator  com- 
pany, they  are  innocent,  of  wrong  or  laches.  As  between 
them  and  Witherspoon,  Barr  &  Co.,  the  rule  should  be  ap- 
plied, that  where  one  of  two  innocent  persons  must  suffer  by 
the  wrong  of  a  third  person,  he  must  be  the  sufferer  who  put 
it  in  the  power  of  the  wrong-doer  to  cause  the  loss. 

In  the  case  of  New  Yorky  etc.,  R.  R.  Co.  v.  Schnijler^  34  N. 
Y.  30  (69),  we  find  this  statement :  "  It  goes  back  to  the  cele- 
brated aphorism  of  Lord  Holt,  in  Hern  v.  Nichols  (1  Salk. 
^89),  '  For  seeing  somebody  must  be  a  loser  by  this  deceit,  it 
is  more  reason  that  he  that  employs  and  puts  a  trust  and  con- 
fidence in  the  deceiver,  should  be  a  loser  than  a  stranger,' 
or  as  more  tersely  expressed  by  Ashhurst,  J.,  in  Lickbarrow 
v.  Mason  (2  T.  R.  70),  ^  Whenever  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it.'  "  See,  also, 
Quick  V.  Milligan,  supra ;  Hunter  v.  Fitzmaurice,  102  Ind, 
449;   Young  v.  Bradley,  68  111.  553. 

Our  attention  is  called  to  sections  6526,  6537  and  6541,  R. 
S.  1881.  Sections  6526  and  6537  are  in  the  act,  as  originally 
passed,  providing  for  licensed  warehouses. 

As  the  houses  owned  and  operated  by  the  elevator  com- 
pany are  not  shown  to  have  been  such  licensed  warehouses, 
the  provisions  of  that  act  have  no  application  or  relevancy 
here,  if  in  any  event  anything  therein  could  in  any  way  affect 
the  rights  of  innocent  purchasers  in  a  case  like  this. 

Section  6541,  and  the  sections  following,  were  in  another 
act,  as  originally  passed,  defining  who  are  warehousemen, 
fixing  their  rights,  liabilities,  etc.  There  is  nothing  in  the 
act  that  can  affect  or  destroy  the  rights  of  Witherspoon,  Barr 
&  Co.,  being  innocent  purchasers,  under  the  circumstances  of 
this  case. 

It  is  well  known  that  the  vast  crops  of  this  State  are  moved 
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largely  through  the  agency  of  elevators.  Through  them  our 
surplus  productions  in  grain  reach  the  markets,  whether  in 
neighboring  States,  on  the  seaboard,  or  abroad.  To  hold  that 
dealers  can  not  acquire  title  to  grain  stored,  as  appellants' 
wheat  was  stored  with  the  elevator  company,  without  the  pro- 
duction to  them  of  the  receipts  issued  to  depositors,  would  be 
to  throw  a  serious  and  unreasonable  obstacle  in  the  wav  of 
the  sale  and  transportation  of  our  crops.  The  statute  was 
not  intended  to  have  that  effect,  nor  to  affect  the  rights  of 
innocent  purchasers,  in  a  ease  like  this,  as  were  Witherspoon, 
Barr  &  Co. 

It  is  argued  further,  that  the  conversation  between  Preston 
and  Wallace  in  the  warehouse,  in  relation  to  the  wheat  then 
on  hand,  operated  as  an  appropriation  of  that  wheat.  What- 
ever might  have  been  said  of  the  effect*  of  that  conversation 
under  different  circumstances,  it  is  sufficient  here,  that  ap- 
pellants, including  Preston,  having  clothed  the  elevator  com- 
pany with  the  apparent  ownership  of,  and  the  authority  to 
sell  the  wheat,  can  not  change  the  rights  of  innocent  third 
parties  by  such  private  negotiations  between  themselves  and 
the  elevator  company.  As  bearing  upon  that  proposition,  see 
the  case  of  Pittsburgh,  etc.,  R.  W.  Co,  v.  AdamSy  105  Ind.  15L 

Judgment  affirmed,  with  costs. 

Filed  Dec.  21, 1886;  petition  for  a  rehearing  overruled  Feb.  26,  1887. 
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LuTz  V.  The  City  of  Crawfordsville. 

Statutes. — Ooristniction, — Legidative  Intention, — If  the  Legislature  mani- 
fests an  intention  to  create  a  system  for  the  goyernment  of  any  subject, 
it  is  the  duty  of  the  court  to  eflTectuate  that  intention  by  such  a  cod- 
struction  as  will  make  the  system  consistent  in  all  its  parts  and  unifonu 
in  its  operation. 
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City. — Intoxicating  Liquor. — Regulation  of  Sale. — Power  to  Require  License. — 
Jurisdiction  Over  Territory  Beyond  Corporate  Limits. — Under  sections  3106 
and  3154,  R.  S.  1881,  an  incorporated  city  has  power,  within  its  cor- 
porate limits  and  for  two  miles  beyond,  to  regulate  all  places  where 
intoxicating  liquors  are  kept  for  sale  to  be  used  on  the  premises,  and  t<> 
require  a  license  from  all  keepers  of  such  places,  as  well  those  who 
have  a  license  from  the  State  or  county  as  those  who  have  not. 

Same. — Power  of  Legislature  to  Pt escribe  Limits  of  Jurisdiction. — The  Legisla- 
ture has  power  to  designate  the  limits  over  which  the  jurisdiction  of 
municipal  corporations  shall  extend,  and  its  judgment  upon  the  ques- 
tion is  conclusive. 

Same. — License  by  Different  Junsdieiions. — The  grant  of  a  license  by  one 
jurisdiction  does  not  affect  the  right  of  another  jurisdiction  to  also 
exact  a  license  fee,  nor  authorize  the  licensee  to  sell  in  violation  of  the 
law  of  the  other. 

From  the  Montgomery  Circuit  Court. 

J.  R.  Courtney,  for  appellant. 
W.  W.  Thornton,  for  appellee. 

Elliott,  C.  J. — The  thirteenth  subdivision  of  section 
3106  of  the  statutes  provides  that  a  city  shall  have  power 
"  To  regulate  and  license  all  inns,  taverns,  or  other  places 
used  or  kept  for  public  entertainment;  also  all  shops  or 
other  places  kept  for  the  sale  of  articles  [liquors]  to  be  used 
in  and  upon  the  premises." 

Section  3154  provides  that  the  common  council  shall  have 
jurisdiction,  among  other  things,  "to  exact  license-money 
from  all  persons  licensed  to  retail  intoxicating  liquors  by 
county  or  State  authority ;  and  to  regulate  all  places  where 
intoxicating  liquors  are  sold  to  be  used  on  the  premises," 
two  miles  beyond  the  city  limits. 

Section  5317  is  as  follows:  "No  city  or  incorporated  town 
shall  charge  any  person  who  may  obtain  a  license  under  the 
provisions  of  this  act  more  than  the  following  sums  for 
license  to  sell  within  their  corporate  limits:  Cities  may 
charge  one  hundred  dollars  and  incorporated  towns  one 
hundred  dollars,  in  addition  to  the  sum  provided  for  herein- 
before." 
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It  is  a  familiar  rule,  that  all  the  parts  of  a  statute  upon 
iho  same  subject  shall  be  construed  together,  and  so  con- 
strued as  to  produce  consistency  and  harmony.  If  the  Leg- 
islature manifests  an  intention  to  create  a  system  for  the 
government  of  any  subject,  it  is  the  duty  of  the  court  to 
effectuate  that  intention  by  such  a  construction  as  will  make 
the  system  consistent  in  all  its  parts,  and  uniform  in  its  op- 
eration. It  would  violate  all  rules  of  logic,  as  well  asset- 
tied  principles  of  law,  to  dissect  the  system  into  parts  and 
assign  effect  to  each  part  irrespective  of  its  effect  upon  the 
uniformity  and  consistency  of  the  entire  system.  Statutes 
xire  to  be  construed  as  part  of  a  uniform  system,  and  such  a 
scheme  adopted  as  will  give  each  part  its  appropriate  place, 
and  not  destroy  uniformity  and  harmony  by  cutting  the  sys- 
tem into  disjointed  and  incongruous  parts.  Humphries  v. 
Davis,  100  Ind.  274,  see  p.  284  (50  Am.  R.  788);  Bishop 
Written  Laws,  section  2426. 

The  system  provided  by  sections  3106  and  3154  is,  that 
an  incorporated  city  shall  have  power  within  its  corporate 
limits,  and  over  a  territory  two  miles  beyond  those  limits, to 
regulate  all  shops  or  other  places  where  intoxicating  liquors 
are  kept  for  sale  for  use  on  the  premises,  and  to  exact  a  license 
from  persons  keeping  such  shops. 

This  is  the  plain  import  of  the  language  used,  and  the 
system  intended  to  be  created  is  clearly  defined.  It  is  not 
enacted  that  persons  who  sell  without  license  shall  be  pun- 
ished by  the  municipal  authorities,  but  that  license  may  be 
exacted  from  all  persons  who  sell  intoxicating  liquor  to  be 
used  on  the  premises,  and  "  to  regulate  all  places  where  in- 
toxicating liquors  are  sold  to  be  used  on  the  premises." 
The  general  authority  to  regulate  would  undoubtedly  carry 
the  incidental  authority  to  license,  under  the  provisions  of 
section  5317 ;  but  we  are  not  left  to  depend  on  the  force  of 
the  term  "  regulate,"  for,  as  the  quotation  just  made  clearly 
shows,  section  3154  expressly  gives  the  authority  to  exact  a 
license  from  the  keepers  of  shops  for  the  sale  of  liquor  to  be 
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used  on  the  premises.  Nor  is  the  authority  dependent  upon 
section  3154  alone^  for  section  3106  expressly  confers  au- 
thority "  To  regulate  and  license  all  inns,  taverns,  ^  or  other 
places^  kept  for  the  sale  of  liquors  to  be  used  in  and  upon 
the  premises/' 

The  manifest  intention  was  to  provide  a  uniform  system  for 
regulating  shops  where  liquors  are  kept  for  sale  to  be  used 
on  the  premises,  and  not  to  provide  one  system  to  be  enforced 
inside  the  corporate  boundaries,  and  another  in  the  territory 
outside  of  those  boundaries. 

Section  5317  does  not  in  any  way  impair  the  validity  of 
our  conclusion,  for  that  section  expressly  gives  authority  to 
exact  a  license,  but  limits  it  to  one  hundred  dollars.  There 
is  no  conflict  between  the  provisions  of  that  section  and  the 
provisions  of  the  act  for  the  incorporation  of  cities,  so  that 
it  in  no  wise  disturbs  the  uniformity  and  consistency  of  the 
system  constructed  by  the  latter  act. 

We  do  not  think  that  the  act  for  the  incorporation  of  cities 
can  be  construed  as  applying  only  to  persons  who  have  taken 
out  licenses  from  the  State  or  county,  for  it  seems  very  clear 
to  us  that  a  person  prosecuted  under  a  city  ordinance  would 
not  be  heard  to  say  that  he  could  not  be  prosecuted  because 
he  had  violated  the  law  by  refusing  to  take  out  a  State  or 
county  license.  It  can  not  be  possible  that  the  Legislature 
meant  to  put  the  law-breaker  on  a  better  footing  than  the 
person  who  obeys  the  law.  The  only  natural  and  reasonable 
construction  of  the  statute  is,  that  it  was  intended  to  invest 
the  municipal  authorities  with  power  to  regulate  places  whore 
liquors  .are  sold  to  be  used  on  the  premises,  and  to  exact 
licenses  from  all  keepers  of  such  places. 

The  clear  implication  from  the  language  of  section  31 54^ 
even  if  detached  from  the  other  parts  of  the  statute,  is,  that 
municipal  corporations  are  invested  with  power  to  exact 
licenses  from  persons  who  have  State  or  county  licenses,  as 
well  as  all  other  persons  who  keep  shops  for  the  sale  of  intox- 
icating liquor  to  be  used  on  the  premises. 
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The  grant  of  authority  to  regulate  is  generally  construed 
as  conferring,  as  an  incidental  power,  the  authority  to  exact 
a  license.  Smith  v.  City  of  Madison^  1  Ind.  86 ;  (My  of 
Ilwiiington  v.  Cheesbro,  57  Ind.  74 ;  G,ty  of  Lawrenceburg  v. 
Wuest,  16  Ind.  337;  State  v.  Clarke,  54  Mo.  17  (14  Am.  R. 
471) ;  State  v.  DeBar,  58  Mo.  395. 

But  we  are  not  left  to  implication  here,  for  the  power  to 
exact  a  license  is  expressly  conferred,  and  it  is  not  confined 
to  those  who  have  obtained  a  license  from  the  State  or  county. 
It  is  not  so  restricted  by  the  words  employed,  nor  is  it  a 
necessary  implication ;  on  the  contrary,  as  we  have  already 
shown,  such  an  implication  would  lead  to  an  evil  result,  which, 
it  is  easy  to  sec,  was  never  intended  by  the  Legislature. 

The  Legislature  has  power  to  determine  what  the  terri- 
torial jurisdiction  of  the  political  subdivisions  of  the  State 
shall  be.  Judge  Dillon  says :  *^  With  the  exception  of  cer- 
tain constitutional  limitations  presently  to  be  noticed,  the 
power  of  the  Legislature  over  such  corporations  is  supreme 
and  transcendent:  it  may  erect,  change,  divide,  and  even 
abolish  them,  at  pleasure,  as  it  deems  the  public  good  to  re- 
quire.'^ 1  Dillon  Munic.  Corp.  (3d  ed.),  section  54.  It  is 
certainly  within  the  power  of  the  Legislature  to  declare  that 
no  unlicensed  dram-shop  shall  be  kept  within  a  designated 
number  of  feet  of  tlie  corporate  limits;  otherwise  all  that  need 
be  done  to  evade  the  law  would  be,  to  keep  a  foot  or  two  be- 
yond the  corporate  boundaries.  If  the  Legislature  has  any 
power  at  all  to  designate  limits  over  which  the  jurisdiction 
of  municipal  corporations  shall  extend,  then,  necessarily,  the 
subject  must  be  within  its  discretion,  and  if  this  be  so,  its 
judgment  upon  the  question  must  be  conclusive. 

Limitations  upon  the  legislative  power  are  to  be  sought  for 
in  the  Constitution,  and  if  not  found  there  they  do  not  exist. 
Eastman  v.  State,  ante,  p.  278;  Robinson  v.  Schenck,  102 
Ind.  307;  Iledderich  v.  State,  101  Ind.  564  (51  Am.  R.  768). 
There  is  nothing  in  the  Constitution  prohibiting  the  Legis- 
lature from  fixing  the  jurisdiction  of  municipal  corporations. 
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and  the  judiciary  can  not  supplant  the  judgment  of  the  Leg- 
islature with  its  own. 

The  licensing  of  a  shop  in  which  to  sell  intoxicating  liquors, 
hy  a  municipal  corporation,  does  not,  of  course,  authorize  the 
licensee  to  sell  without  a  license  from  the  State  or  county, 
or  from  the  Federal  government.  A  license  is  a  restriction 
upon  the  traffic,  and  the  grant  of  a  license  by  one  jurisdic- 
tion does  not  authorize  the  person  to  whom  it  is  granted  to 
violate  the  law  of  another  jurisdiction.  In  imposing  one 
restriction  there  is  neither  an  express  nor  an  imj)lied  under- 
taking that  no  other  jurisdiction  shall  refrain  from  imposing 
a  restriction,  in  the  form  of  a  license,  upon  those  engaged  in 
selling  intoxicating  liquors.  Thus,  it  is  well  settled,  that  a 
grant  of  a  license  by  the  United  States  does  not  interfere 
Avith  the  right  of  the  State  to  restrict  the  traffic  by  exacting 
a  license  fee  or  by  imposing  other  restrictions.  This  prin- 
ciple has  been  applied  to  a  case  like  the  present  by  this  court. 
McKinney  v.  Toton  of  Salem,  77  Ind.  213. 

The  power  to  exact  a  license  is  a  police  power  vested  in 
the  sovereign  and  may  be  delegated  to  instrumentalities  of 
government  such  as  municipal  corporations  are.  The  pur- 
pose of  exacting  license  is  to  limit  and  regulate  the  business, 
for,  if  licenses  were  not  required,  all  persons  might;  under 
the  rules  of  the  common  law,  freely  engage  in  the  business, 
but,  by  imposing  a  restriction  in  the  form  of  a  license,  the 
traffic  is  regulated  and  limited.  The  principle  upon  which 
the  power  rests  is  a  very  ancient  one,  and  is  the  same  as  that 
which  for  hundreds  of  years  has  sustained  the  right  to  re- 
strict the  business  of  hawking  and  peddling  by  exacting 
licenses.     Iledderich  v.  State,  supra. 

Judgment  affirmed. 

Piled  Feb.  16, 1887. 
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No.  12,879. 

Roots  v.  Beck  et  al. 

Keal  Estate,  Action  to  Recover. — Title, — Eoidenoe, — Burden  on  JRfam- 
i^ff^ — ^Xhe  burden  is  upon  the  plaintiff  in  ejectment  to  make  out  his  title 
and  right  of  possession  by  affirmative  proof. 

Sahe. —  When  Burden  an  Defendant. — Where  the  defendant  in  ejectment 
pleads  in  confession  and  avoidance,  and  there  is  a  reply  in  denial,  the 
burden  is  on  him  as  to  the  affirmative  matter. 

Same. — Adverse  Possession, — Color  of  Title, — Open,  notorious,  exclu8ive,unin- 
terrupted  and  adverse  possession,  continued  for  twenty  years,  without 
color  of  title,  will  confer  a  complete  title,  in  all  respects  equal  to  a  con- 
veyance in  fee. 

Same. — StattUe  of  LimUations. — The  only  distinction  between  titles  acquire^ 
under  the  statute  of  limitations  by  adverse  possession  under  color  of 
title,  and  without  it,  is,  that  in  the  latter  case  title  will  be  limited  to 
actual,  visible,  continued  occupancy,  while  in  the  former  it  may  by  con- 
struction embrace  lands  only  part  of  which  is  actually  occupied. 

From  the  Fayette  Circuit  Court. 

B.  F.  Claypool,  J.  H,  Claypooly  L.  W.  Florea  and  G,  C* 
Florea,  for  appellant. 

R.  Conner,  H.  L.  Frost,  H.  C.  Fox  and  J.  F.  Bobbins,  for 
appellees. 

Mitchell,  J. — The  appellant^s  argument  for  a  reversal 
of  the  judgment  below  relates  exclusively  to  the  propriety 
of  certain  instructions  given  by  the  court  at  the  trial. 

The  action  was  by  Abraham  B.  Conwell  against  Francis 
M.  Roots,  the  first  paragraph  of  the  complaint  being  ia 
ejectment  to  recover  the  possession  of  certain  described  real 
estate;  the  second  was  to  quiet  the  title  to  the  same  land; 
while  a  third  paragraph  was  trespass,  to  recover  damages  for 
alleged  injuries  to  the  land  in  dispute. 

The  defendant  below  answered  specially  to  the  first  para- 
graph of  complaint,  that  he  was  the  owner  and  in  possession 
of  part  of  the  real  estate  described,  and  that  as  to  the  resi- 
due he  disclaimed  any  ownership  or  possession.  To  the 
second  and  third  paragraphs  the  general  issue  was  pleaded. 
The  plaintiflF  closed  the  issues  by  replying  a  general  denial 
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to  the  defendant's  special  answer  to  the  first  paragraph  of 
the  complaint. 

Having  stated  the  issues  substantially  as  above,  the  court, 
in  its  fifth  instruction,  told  the  jury  that  the  plaintiff  having 
by  his  reply  denied  the  matters  set  up  in  the  first  paragraph 
of  the  defendant's  answer,  the  defendant  was  thereby  put 
upon  the  proof  of  the  affirmative  matter  set  up  in  such  answer. 

This  instruction  is  assailed  as  erroneous,  in  that,  as  the  ap- 
pellant contends,  it  instructs  the  jury  that  the  burden  of 
proof  w^as  upon  the  defendant,  whereas  it  is  said,  in  eject-^ 
ment,  the  plaintiff  must  recover  upon  the  strength  of  his 
ovfii  title,  and  hence  has  the  burden  of  showing  title  in  him- 
self before  he  can  recover  even  as  against  a  defendant  in 
possession  without  title. 

That  the  proposition  contended  for  is,  in  the  abstract,  cor- 
rect, results  from  the  provisions  of  section  1057,  R.  S.  1881,. 
as  well  as  from  an  often  reiterated  common  law  rule.  Stand- 
ing alone,  the  instruction  in  question  might  have  been  mis- 
understood, but  read  in  connection  with  the  seventh  and 
tenth,  we  do  not  think  it  could  have  misled  the  jury. 

In  the  seventh  instruction,  the  jury  were  told  explicitly,, 
that  the  first  paragraph  of  the  answer  to  the  first  paragraph 
of  the  complaint  put  the  plaintiff  upon  the  proof  of  all  the 
material  allegations  in  that  paragraph  of  complaint  as  were 
not  specially  therein  admitted,  and  that  to  entitle  the  plain- 
tiff to  recover  he  must  prove  the  material  allegations  of  his 
complaint,  not  specially  admitted,  by  a  preponderance  of  the 
evidence. 

The  tenth  instruction,  given  at  the  appellant's  request,  told 
the  jury  that  the  plaintiff  must  recover  on  the  strength  of 
his  own  title,  that  the  burden  of  proof  was  upon  him  to 
show  title  to  the  land,  and  a  right  of  possession,  and  that  if 
the  plaintiff  failed  to  show  title  in  himself,  it  would  make  no 
difference  whether  the  defendant  had  title  or  not. 

Taking  the  instructions  all  together,  we  can  hardly  con- 
ceive how  the  jury  could  have  failed  to  realize  that  the  neces- 
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sity  was  upon  the  plaintiff,  to  make  out  his  title  and  right  of 
possession  by  affirmative  proof. 

There  was  a  sense  in  which  the  fifth  instruction  was  not 
erroneous^  as  applied  to  the  defendant's  special  answer.  In  so 
far  as  that  answer  was  a  plea  in  confession  and  avoidance, 
admitting  the  plaintiff's  jjrima/acie  case,  and  avoiding  it  by 
^affirmative  matter,  it  was  correct  to  say  that  the  defendant 
was  put  to  the  proof  of  such  affirmative  matter.  This,  we 
think,  is  the  fair  interpretation  of  the  charge.  Thus  inter- 
preted, it  was  not  erroneous,  taken  in  connection  with  those 
which  followed. 

The  eighteenth  instruction  is  said  to  contain  an  erroneous 
49tatement  of  the  law.     It  was  as  follows : 

"  Under  the  statute  of  this  State  twenty  years  of  continu- 
ous, exclusive,  uninterrupted,  and  adverse  possession  of  real 
-estate,  not  only  bars  a  right  of  action  therefor,  but  it  also  con- 
fers as  complete  a  title  as  a  written  conveyance  against  every 
one  who  is  not  under  legal  disability  during  any  part  of  such 
time." 

This  instruction  is  said  to  be  faulty,  in  not  stating  that  ad- 
verse possession,  in  order  to  confer  title  in  fee,  under  the  stat- 
ute of  limitations,  must  be  under  color  of  title.  While  con- 
ceding that  color  of  title  is  not  necessary  to  constitute  an 
adverse  holding,  so  as  to  bar  an  action  under  the  statute  of 
limitations,  appellant's  counsel  nevertheless  contend  that  in 
order  to  acquire  a  title  in  fee  by  adverse  possession,  the  occu- 
pancy must  have  been  under  claim  or  color  of  title. 

Some  of  the  earlier  cases  seem  to  recognize  the  distinction 
contended  for.  The  later  decisions,  however,  leave  little 
room  for  contention. 

An  open,  notorious,  exclusive,  uninterrupted,  and  adverse 
possession,  continued  for  the  period  of  twenty  years,  is  effect- 
ual to  confer  a  complete  title  on  the  person  so  occupying,  and 
it  is  not  essential  that  such  possession  should  have  been  under 
<jolor  of  title.  State  v.  Portsmouth  Savings  Bank,  106  Ind. 
435 ;  SiTTis  V.  Oity  of  Frankfort.  79  Ind.  446 ;  Broum  v.  An- 
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Person,  90  Ind.  93,  and  cases  cited ;  Hargis  v.  Inhdbitants, 
€te.y  29  Ind.  70;  Bauman  v.  Grubbs,  26  Ind.  419. 

The  acquisition  of  title  to  land  by  adverse  occupancy  is 
predicated  upon  the  statute  of  limitations.  The  effect  of  the 
statute  is  such  that  the  continuous  and  uninterrupted  adverse 
occupancy  of  land  for  a  period  of  twenty  years  operates  to 
extinguish  the  title  of  the  real  owner,  and  vests  the  person 
so  occupying  with  a  title  in  fee  simple.  Sedg.  &  Wait  Trial 
of  Title  to  Land,  sections  726,  727. 

The  bar  of  the  statute  having  become  complete,  the  rights 
of  the  person  entitled  to  its  benefits  are  as  complete  as  though 
he  were  invested  with  an  actual  title.  A  title  so  acquired  is 
equally  available,  whether  it  is  used  as  a  shield  for  the  pur- 
poses of  defence,  or  to  recover  a  possession  lost  after  such 
title  has  fully  matured. 

Some  of  the  apparent  confusion  in  the  cases,  which  has 
been  remarked  upon,  grows  out  of  the  difference  between  that 
peculiar  hostile  possession  which  formerly  rendered  convey- 
ances executed  by  parties  out  of  possession  void,  as  respects 
persons  occupying  the  land  adversely,  and  that  undisturbed 
possession  which  by  the  efflux  of  time  will  ripen  into  a  title. 
The  former  required  possession  under  color  of  title.  The 
latter  might  originate  without  claim  or  color  of  title.  The 
fact  of  possession,  and  the  intention  with  which  it  was  com- 
menced and  held,  are  the  only  tests  as  to  whether  a  possession 
be  adverse  or  not.     Davenport  v.  Sehring,  52  Iowa,  364. 

Any  adverse  possession,  the  effect  of  which  is  to  oust  the 
true  owner,  and  give  to  him  a  right  of  action,  sets  the  statute 
of  limitations  in  motion.  When  the  bar  of  the  statute  be- 
comes complete,  however  destitute  of  the  color  of  title 
such  occupancy  may  have  been,  to  the  extent  that  it  was 
actual,  visible  and  continuous,  a  title  by  prescription  arises 
in  the  adverse  occupant.  This  title  is  in  all  respects  equal  to 
a  conveyance  in  fee. 

The  only  distinction  which  can  be  recognized  between  title 
acquired  under  the  statute  of  limitations  by  adverse  occu- 


476 


SUPREME  COURT  OF  INDIANA, 


Allen  et  at.  v.  Craft  et  al. 


pancy^  under  claim  and  color  of  title,  and  without  such  claim 
or  color,  is,  that  in  the  latter  case  title  will  only  be  co-exten- 
sive with  actual,  visible,  continued  occupancy,  while  in  the 
former  color  of  title  may  by  construction  embrace  lands  only 
part  of  which  was  thus  actually  occupied.  Stale  v.  PorU" 
movih  Savings  Bank,  supra. 

There  was  no  error  in  the  instruction. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  5, 1887 ;  petition  for  a  rehearing  overruled  Feb.  26, 1887. 
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No.  11,813. 

Allen  et  al.  v.  Craft  et  al. 

Will. — IVtttrf. — Control  and  Dispoaition. — A  devise  to  a  trustee,  with  no 
power  of  control  or  disposition,  is  ineffective,  and  the  estate  vesto 
directly  in  the  beneficiary. 

Same. — Estate  Tat^— That  which  would  have  been  an  estate  tail  at  com- 
mon law  is  an  absolute  estate  in  fee,  under  the  statutes  of  this  State. 

Same.— 12u/e  in  SheUey*a  Case, — A  devise  to  M.  A.  "  and  her  heirs  forever" 
where  it  appears  that  the  word  "  heirs ''  was  used  as  a  word  of  limita- 
tion, vests  in  the  first  taker,  under  the  rule  in  Shelley's  case,  an  estate 
in  fee. 

Same.—  Use  of  Word  "  Heirsy —Intention  of  Testator,— The  word  "  heirs'*  hw 
a  fixed,  legal  meaning,  and  can  only  be  held  to  mean  children,  or  to  be 
a  word  of  purchase,  when  it  is  clear  that  such  was  the  intention  of  the 
testator. 

Same. — When  the  word  "heirs"  is  used  as  a  word  of  limitation,  it  is 
treated  as  conclusively  expressing  the  intention  of  the  testator. 

Same. — Superadded  Wordts. — Superadded  words  which  merely  describe  or 
specify  tlie  incidents  of  the  estate  created  by  such  a  word  of  limitation 
as  the  word  **  heirs,'*  do  not  cut  down  the  interest  of  the  devisee. 

Same. — Ismve. — The  word  "  ivssue  "  is  ordinarily  a  word  of  limitation  of 
tlie  same  force  as  the  word  "  heirs." 

Same. — Estale  in  Fee, — Restriction  Upon  Bight  to  Alienale, — Where  an  estate 
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in  fee  is  created,  a  general  restriction  upon  the  right  of  alienation  is 
without  effect. 
HowK,  J.,  dissents. 

From  the  Laporte  Circuit  Court. 

W.  B,  Biddle  and  C.  H.  Trueadell,  for  appellants. 
M.  H.  Weir,  E.  E.  Weir,  J.  Bradley,  J.  H.  Bradley,  D.  J. 
Wile  and  F.  E.  Osbom,  for  appellees. 

Elliott,  C.  J. — The  second  item  of  the  will  of  Catharine 
Allen  reads  thus: 

^^Secondly.  I  devise  and  bequeath  unto  John  Allen,  of 
Xenia,  in  Greene  county,  in  the  State  of  Ohio,  in  trust  for 
Mrs.  Matilda  Allen,  the  present  wife  of  my  son,  Mark  Allen, 
and  her  heirs  forever,  the  following  real  estate,  to  wit:  The 
south  half  of  section  28,  in  township  36  north,  of  range  3 
west,  situate  and  lying  and  being  in  the  county  of  Laporte, 
aforesaid.  And  I  hereby  direct  that  the  said  Matilda  shall 
have  the  sole  use,  control,  benefit  and  profits  thereof,  free 
and  clear  of  and  from  her  said  husband,  my  son,  Mark  Allen, 
and  free  and  clear  of  all  interference  on  his  part  in  the  manage- 
ment thereof,  the  receipt  of  profits  arising  therefrom,  and  in 
all  matters  whatsoever  during  her  natural  life,  and  at  and  after 
her  death,  then  the  heirs  of  her  body  shall  in  all  things  con- 
trol and  manage  the  same  and  receive  the  rents  and  profits 
arising  therefrom:  Provided,  nevertheless,  that  upon  the 
death  of  my  son,  Mark,  if  my  said  daughter,  Matilda, 
should  survive  him,  the  heirs  of  her  body  then  living  and  in 
being  shall  thenceforward  be  entitled  to  receive  two-thirds 
of  the  profits  thereof,  to  be  equally  divided  between  them, 
and  should  the  said  Matilda  marry  again,  then  the  heirs  of 
her  body  then  in  being  shall  thenceforward  manage  and  con- 
trol the  said  land,  still  giving  to  .my  said  daughter  one-third 
of  the  profits  during  her  natural  life,  but  in  no  case  shall  the 
issue  of  my  daughter,  Matilda,  by  any  marriage  other  than 
with  my  son,  Mark,  be  entitled  to  inherit  anything  under  or 
by  virtue  of  this  will,  but  I  expressly  prohibit  them  there- 
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from,  and  in  case  that  my  daughter,  Matilda,  shall  survive 
her  present  husband,  she  shall  not  afler  his  death  alienate 
the  said  estate." 

The  designation  of  John  Allen  as  trustee  is  ineffective, 
inasmuch  as  no  power  of  control  or  disposition  is  vested  in 
him.  The  estate,  whatever  its  character,  devised  to  Matilda 
Allen  vests  directly  in  heV.  This  is  the  effect  of  the  statute, 
as  the  trust  is  a  mere  naked  one.  R.  S.  1843,  p.  447,  sec. 
181 ;  R.  S.  1881,  sec.  2981. 

The  controlling  question  in  the  case  is  as  to  the  nature  of 
the  estate  devised  to  Matilda  Allen.  If  the  estate  devised  is 
a  fee,  then  the  judgment  below  was  right ;  if  not,  the  judgment 
is  wrong  and  must  be  reversed. 

The  contention  of  appellees'  counsel,  that  if  the  estate  de- 
vised would  have  been  an  estate  tail  at  common  law,  it  is  an 
estate  in  fee  simple  under  our  statute,  must  prevail.  R.  S. 
1843,  424,  section  56;  R.  S.  1881,  section  2958;  lipUmv. 
La  Rose,  27  Ind.  484. 

There  were  at  common  law  two  kinds  of  estates  tail,  gen- 
eral and  special.  Blackstone  thus  describes  the  latter :  "Ten- 
ant in  tail  special  is  where  the  gift  is  restrained  to  certain 
heirs  of  the  donee's  body,  and  does  not  go  to  all  of  them  in 
general."     2  Blackstone  Com.  113. 

In  this  instance,  if  the  estate  devised  is  an  estate  tail,  it  is 
a  special  one,  for  the  words  of  the  will  restrain  the  persons 
who  shall  take  to  those  begotten  by  the  son  of  the  testatrix 
and  the  husband  of  the  donee.  The  inquiry  as  to  whether 
the  estate  tail,  conceding  that  this  is  the  estate  created  by  the 
devise,  is  a  special  or  a  general  one,  is  important  only  for  the 
purpose  of  showing  that  a  limitation  to  a  designated  class  of 
heirs  does  not  cut  down  the  estate  of  the  first  taker  to  less 
than  a  fee,  for  the  estate  is  a  fee  although  the  limitation  may 
be  to  a  designated  class  of  heirs  to  the  exclusion  of  all  others. 
It  results  from  this  rule  of  law,  that  the  limitation  to  the 
heirs  of  the  body  of  Matilda  Allen,  begotten  by  Mark  Allen, 
does  not,  in  itself,  further  affect  the  devise  than  to  make  it 
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what  at  common  law  would  be  an  estate  tail  special,  but  if  it 
be  such  an  estate  at  common  law,  then,  by  force  of  our  stat- 
ute, it  is  an  absolute  estate  in  fee,  since  all  estates  tail  are 
transformed  into  fees  absolute. 

What  we  have  said  disposes  of  the  clause  limiting  the  in- 
heritance to  the  heirs  begotten  by  Mark  Allen,  considered 
in  itself  and  apart  from  the  other  provisions  of  the  will,  and 
we  proceed  to  analyze  and  discuss  the  other  provisions  of  the- 
instrument. 

It  is  firmly  established  by  our  decisions,  that  the  rule  in 
Shelley^s  case  is  the  law  of  this  State.  In  one  case  the  court 
declared  and  enforced  this  rule,  but  expressed  the  hope  that 
it  might  be  changed  by  legislation,  avowing  that  it  was  not 
within  the  power  of  the  court  to  change  it,  much  as  the  court 
doubted  its  wisdom  and  justice.  Siceloffy.  Redman,  26  Ind. 
251,  see  p.  259.  But  the  rule  has  been  so  repeatedly  and 
emphatically  declared  to  be  a  rule  of  property,  that  it  is  no 
longer  a  question  as  to  its  binding  force  upon  the  courts  of 
the  State.  Hochstedler  v.  Ilochstedhr,  108  Ind.  506  ;  Foun- 
tain County,  etc.,  Co.  v.  Becklehelmer,  102  Ind.  76  (52  Am. 
R.  645),  and  auth.  cited  p.  77;  Shimer  v.  J/ann,  99  Ind.  190 
(50  Am.  R.  82) ;  Ridgeioay  v.  Lanphear,  99  Ind.  251 ;  Biggs 
V.  McCarty,  m  Ind.  352  (44  Am.  R.  320) ;  McOray  v.  Lipp, 
35  Ind.  116 ;  Andrews  v.  Spurlin,  35  Ind.  262 ;  Doe  v.  Jach- 
man,  5  Ind.  283. 

The  clause  in  the  will  containing  the  words  "  unto  Matilda 
Allen  and  her  heirs  forever,^*  if  it  stood  alone,  would  unques- 
tionably  carry  the  case  far  within  the  rule  in  Shelley's  case. 
Shimer,  v.  Mann,  supra,  and  cases  cited;  Hochstedler  y.  Hoch- 
stedler, supra.  The  clause  can  not,  however,  be  severed  from 
those  with  which  it  is  associated,  but  must  be  considered  in 
conjunction  with  them. 

We  have  no  doubt  that  a  clause  creating  an  estate  in  fee 
may  be  so  modified  by  other  clauses  as  to  cut  down  the  estate 
to  one  for  life,  but  to  have  this  effect  the  modifying  clauses 
must  be  as  clear  and  decisive  as  tl.at  which  creates  the  estate 
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Hochstedler  v.  Hochstedler,  supra;  Bailey  v.  Sanger,  108  Ind. 
264 ;  Thomhill  v.  Hall,  2  Clark  &  F.  22 ;  Collins  v.  CbZftw, 
40  Ohio  St.  353 ;  Land}e  v.  £iimc«,  L.  R.  10  Eq.  Cases,  267 ; 
Clarke  v.  Leupp,  88  N.  Y.  228 ;  Roseboom  v.  Roseboom,  81 
N.  Y.  356  ;  i^reman  v.  Coit,  96  N.  Y.  63. 

If  the  other  words  of  the  will  are  as  strong  and  clear  as 
those  of  the  clause  "  unto  Matilda  Allen  and  her  heirs  fo> 
ever,"  then  it  may  well  be  held  that  the  estate  is  less  than  a 
fee.  The  word  " heirs ^^  is,  as  Mr.  Preston  says,  the  "most 
powerful ''  that  can  be  employed,  and  this  our  cases  recog- 
nize. Shimer  v.  Mann,  supra,  and  cases  cited.  Hochstedler 
V.  Hochstedler,  supra. 

Strong  as  is  the  word  "heirs,^'  it  maybe  read  to  mean 
children,  if  the  context  decisively  shows  that  it  was  employed 
in  that  sense  by  the  testator.  Ridgeway  v.  Lanphear,  supra; 
Shimer  v.  Mann,  supra;  Hadlock  v.  Gray,  104  Ind.  596. 
But  there  must  be  no  doubt  as  to  the  intention  of  the  testa- 
tor to  aflBx  to  the  word  ''heirs"  a  meaning  different  from 
that  assigned  it  by  law.  Shimer  v.  Mann,  supra;  Jessen  v. 
Wright,  2  Bligh  (H.  L.  Cases),  1,  56;  Doe  v.  Gdlini,  b 
B.  &  Ad.  621 ;  Lees  v.  Mosjij,  1  Y.  &  Coll.  Exch.  Cases, 
589 ;  Powell  v.  Board,  etc.,  49  Pa.  St.  46,  53 ;  Den  v.  EmanSj 
Penn.  (X.  J.)  967;  Robiiis  v.  Quinliven,  79  Pa.  St.  333. 

It  appears  from  these  principles,  that  the  words  employed 
in  the  clause  "  unto  Matilda  Allen  and  her  heirs"  must  pre-  ' 

vail  to  carry  a  fee,  unless  we  find  equally  clear  and  decisive 
terms  cutting  down  the  estate,  and  this  is  not  possible  un- 
less, as  said  in  one  of  the  cases  cited,  the  intent  to  employ 
the  word  "heirs"  in  a  different  meaning  from  that  assigned 
it  by  law  is  so  plain  that  nobody  can  misunderstand  it.  Our 
search  then  must  be  made  with  these  rules  as  our  guide. 

The  clause  which  gives  to  Matilda  Allen  the  sole  control 
of  the  estate  during  life,  and  after  her  death  "  then  to  the 
heirs  of  her  body,"  is  but  a  reiteration  of  the  meaning  con- 
veyed bv  the  clause  we  have  already  discussed,  for  in  them- 
selves  they  carry  a  fee,  as  the  powerful  term  "  heirs "  is  still 
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-CMiiployed,  Proceeding  with  our  analysis,  we  come  to  the 
clause,  "  Provided,  nevertheless,  that  upon  the  death  of  my 
son,  Mark,  if  ray  daughter  should  survive  him,  the  heirs  of 
her  body  then  living  shall  thenceforth  be  entitled  to  receive 
two-thirds  of  the  profits  thereof,  to  be  equally  divided 
among  them,  but  should  the  said  Matilda  marry  again  then 
the  heirs  of  her  body  then  in  being  shall  thenceforward  man- 
age and  control  the  land,  still  giving  to  my  daughter  one- 
third  of  the  profits  thereof  during  her  natural  life,  but  in  no 
case  shall  the  issue  of  my  daughter  by  any  marriage  other 
than  with  my  son,  Mark,  inherit  anything  under  or  by  vir- 
tue of  this  will,  but  I  expressly  prohibit  them  therefrom, 
and  in  case  that  my  daughter,  Matilda,  should  survive  her 
present  husband,  she  shall  not  after  his  death  alienate  the 
said  estate/' 

The  introductory  clause  in  which  the  word  "  heirs''  occurs 
undoubtedly  shows,  if  taken  by  itself,  that  the  word  was  not 
used  as  signifying  heirs  in  the  legal  sense  of  the  word,  but 
we  can  not  separate  this  clause  from  the  other  members  of 
the  sentence,  and  considered,  as  undeniably  it  must  be,  in 
connection  with  them,  it  must  yield.  This  we  say  because  in 
the  clause  blended  with  it  is  the  word  "  issue,"  and  this  is 
ordinarily  a  word  of  limitation  of  the  same  force  as  the  word 
*'  heirs." 

In  Quackenbos  v.  Kingsland,  102  N.  Y.  128  (55  Am.  R. 
771),  the  words  of  the  will  were:  "I  give,  devise  and 
bequeath  unto  my  son,  Daniel  Kingsland,  and  to  his  heirs; 
but  in  case  my  son  Daniel  should  die  without  lawful  issue,  I 
give  and  bequeath  it  to  my  remaining  children,"  and  it  was 
held  that  Daniel  took  an  estate  in  fee.  The  definition  of 
the  word  "  issue  "  was  tersely  stated  by  Lord  Eldon  in  Sibley 
v.  Per^-y,  7  Vesey,  522,  for  he  said :  "  Upon  all  the  cases 
this  word  prima  facie  will  take  in  descendants  beyond  im- 
mediate issue." 

In  Poioell  V.  Board,  etc.,  49  Pa.  St.  46,  it  was  said :    "  Un- 
VoL.  109.— 31 
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doubtedly  in  a  will  the  word  *  issue'  is  regarded  as  primarily 
a  word  of  limitation,  and  as  synonymous  with  the  technical 
words  ^  heirs  of  the  body/  Hence  it  is  presumed  that  when 
a  testator  devises  an  estate  for  life,  with  a  remainder  to  the 
issue  of  the  devisee  of  that  estate,  he  intends  the  remainder- 
men to  take  as  heirs  of  the  body  by  descent  from  their 
ancestor,  rather  than  as  purchasei*s,  themselves  the  root  of  a 
new  succession." 

To  a  like  effect  is  the  statement  in  Den  v.  EmanSy  Penn. 
(N.  J.)  967,  971,  that  "The  word  issue,  in  a  devise,  as  a 
word  of  limitation,  is  synonymous  to  heir;  it  is  nomencol- 
lectivuiriy  and  takes  in  the  whole  generation." 

In  Robins  v.  Quinliimi,  79  Pa.  St.  t333,  these  words  were 
used  :  "  The  word  ^  issue '  in  a  will  prima  facie  means  '  heir& 
of  the  body,^  and  in  the  absence  of  explanatory  words  show- 
ing that  it  was  used  in  a  restricted  sense,  is  to  be  construed 
as  a  word  of  limitation." 

In  Carroll  v.  Burns,  15  Weekly  Notes  of  Cas.  553  (55  Am. 
R.  778,  n.),  it  is  said :  "The  rule  is  unquestioned  ths,t prima 
facie  in  a  will,  the  word  issue  means  ^  heirs  of  the  body/ 
and  will  be  construed  as  a  word  of  limitation,  unless  there 
be  explanatory  words  showing  it  was  used  in  a  restricted 
sense." 

These  decisions,  to  which  many  more  might  be  added,  do 
no  more  than  give  expression  to  a  long-existing  and  well- 
known  principle,  and  the  rule,  affixing  to  the  term  "issue" 
the  meaning  expressed  in  these  cases,  requires  that  the  term, 
as  used  in  the  will  before  us,  should  be  deemed  to  mean 
"heirs,"  in  the  sense  in  which  that  term  is  employed  in  the 
clause  of  the  will  which  reads  "  unto  Matilda  Allen  and  her 
heirs  forever."     Hawkins  Wills,  189. 

It  is  contended,  however,  that  the  restriction  upon  the 
power  of  alienation  evinces  an  intention  to  devise  only  a  life- 
estate  to  Matilda  Allen.  But  it  is  to  be  noted,  that  the 
language  in  which  the  restriction  is  expressed  is  ambigu- 
ous,  if,   indeed,   the   only  just  meaning  that  can  be  put 
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upon  it  is  not  adverse  to  the  appellant's  contention.  The  v^- 
striction  is^  not  that  Matilda  shall  in  no  event  alienate  the 
land,  but  that  she  shall  not  do  so  in  one  event,  that  is,  in  the 
event  that  she  survives  her  husband.  The  clear  implication 
is,  that  during  her  husband's  life  she  was  empowered  to 
alienate  the  land,  so  that,  so  far  as  the  question  of  alienation 
is  concerned,  the  words  of  this  part  of  the  will  are  not  in- 
consistent with  those  which  so  clearly  and  decisively  create 
an  estate  in  fee.  If  only  a  life-estate  was  intended  to  be 
vested  in  the  first  taker,  then  there  was  no  reason  for  impos- 
ing a  restraint  upon  the  power  of  alienation.  But,  under  the 
rule  of  which  we  have  spoken,  we  can  not  enter  into  con- 
jectures as  to  the  effect  of  the  clause  respecting  the  power 
of  alienation,  for,  unless  it  can  be  affirmed  that  the  clause  is 
as  clear  and  decisive  as  that  which  creates  the  estate,  the  es- 
tate can  not  be  cut  down.  It  would  have  been  impossible  to 
have  found  in  all  the  domain  of  legal  terminology  stronger 
words  than  those  employed,  "  to  Matilda  Allen  and  her  heirs 
forever,"  and  they  must  control  the  feeble  influence  of  the 
clause  which  attempts  to  limit  the  right  of  Mrs.  Allen  to 
alienate  the  land  devised  to  her. 

There  is  another  principle  in  the  law  of  real- property,  which 
exerts  a  controlling  influence  here,  and  that  is  this  :  Where 
an  estate  in  fee  is  created  in  clear  and  decisive  terms,  a  re- 
striction  upon  the  right  of  alienation  is  of  no  effect.  There 
may  be  a  partial  restriction,  but  there  can  not  be  a  general 
one.  This  must  be  so,  or  else  reason  and  logic  must  be  dis- 
regarded, for  a  fee  simple  necessarily  implies  absolute  domin- 
ion over  the  land,  and  this  can  not  exist  if  the  power  of  dis- 
position is  hampered  by  a  restriction  destroying  the  absolute 
dominion  inherent  in  the  owner  of  the  fee.  Mc  Williams  v. 
AWy,  2  S.  &  R.  507 ;  Moore  v.  Shultz,  13  Pa.  St.  98 ;  De 
Peyster  v.  Michael,  6  N.  Y.  467 ;  Mandlebaum  v.  McDonell, 
29  Mich.  78 ;  4  Kent  Com.  6. 

Undoubtedly  the  cardinal  rule  in  the  construction  of  wills 
is,  that  the  intention  of  the  testator  shall  prevail ;  but  where 
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¥rords  are  used  which  have  a  settled  legal  meanings  full  effect 
must  be  given  to  them. 

The  cases  go  very  far  upon  this  question.  Thus,  in  Doe 
V.  Jackman,  5  Ind.  283,  it  was  said  :  "But  the  term  *  heirs' 
is  one  of  limitation.  It  has  a  fixed  and  legal  meaning,  and 
a  mere  presumed  intention  will  not  control  its  signification. 
It  can  not  be  held  a  word  of  purchase,  unless  the  testator's 
intent  so  to  use  it  appears  manifest.*' 

In  McCray  v.  Lipp,  supra^  the  court  said:  "Under  the 
rule  in  Shelley's  case,  the  fee  passes  in  opposition  to  the 
apparent  intention  of  the  testator.'' 

This  court,  in  Siceloff  v.  Redman,  supra,  said :  "Although 
from  this  language  it  is  apparent  that  the  testator  intended 
that  Virginia  should  take  a  life-estate  only,  &nd  that  herheire 
should  take  afler  her  death,  and  as  the  estate  so  intended  to 
be  granted  to  Virginia  would  terminate  at  her  death,  and 
could  not,  therefore,  descend  to  her  heirs,  it  would  seem  ap- 
parent that  the  testator  intended  that  the  heirs  should  take 
directly  from  him,  as  purchasers,  and  not  by  descent  from  the 
ancestor;  yet,  by  the  technical  meaning  applied  to  the  word 
heirs,  under  the  rule  in  Shelley's  case,  this  apparent  inten- 
tion is  denominated  a  presumed  intent,  and  is  not  allowed  to 
control  the  technical  meaning  of  the  word  heirs,  or  in 
other  words,  despite  the  apparent  intent  of  the  testator,  the 
rule  gives  the  fee  to  the  ancestor." 

Again,  in  the  case  of  Gonzales  v.  Barton^  45  Ind.  295,  the 
court  said  :  "  If  the  question  could  be  regarded  as  one  of 
intention,  there   would   be    no    difficulty  in  coming  to  the 

conclusion  that  in  this  case  it  was  intended  that  Morev  should 

it 

take  a  life-estate  only.  But  such  is  not  the  rule,  as  may  be 
seen  by  reference  to  the  cases  cited  as  having  been  decided 
in  this  court." 

Mr.  Foarne  states  the  rule  very  strongly,  perhaps  too 
strongly,  for  he  says  that  the  most  positive  direction  Avill  not 
defeat  the  oj>e ration  of  the  rule  in  Shelley's  case.  2  Fearne 
Remainders,  sec.  453. 
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Judge  Sharswood,  in  delivering  the  opinion  of  the  Su- 
preme Court,  in  IngersoWs  Appeal,  86  Pa.  St.  240,  245,  said : 
'*  Nothing  certainly  is  bett^ir  settled  than  that  the  intention 
of  a  testator,  if  not  contrary  to  law,  shall  be  carried  out  in 
the  disposition  he  may  make  of  his  property  after  death. 
There  are  many  things  which  he  can  not  do,  however  clearly 
he  may  intend  it.  He  can  not  create  a  fee  and  clog  the 
power  of  alienation  or  relieve  it  from  liability  for  debts. 
He  can  not  create  a  perpetuity  by  an  executory  devise  after  an 
indefinite  failure  of  issue  or  at  any  other  future  period,  which 
may  not  be  until  after  a  life  or  lives  in  being  and  twenty- 
one  years.^^  The  same  learned  judge,  in  Doebler^s  Appeal, 
64  Pa.  St.  9,  at  page  15,  said :  "While  the  intention  of  the 
testator,  if  consistent  with  law,  is  undoubtedly  to  be  the 
polar  star,  yet  we  are  bound  to  take  as  our  guides  those 
general  rules  or  canons  of  interpretation  which  have  been 
adopted  and  followed  by  those  who  have  gone  before  us.  It 
becomes  no  man  and  no  court  to  be  wise  above  that  which  is 
written.  Security  of  titles  requires  that  no  mere  arbitrary 
discretion  should  be  exercised  in  conjecturing  what  words 
the  testator  would  have  used,  or  what  form  of  disposition  ho 
would  have  adopted  had  he  been  truly  advised  as  to  the 
legal  effect  of  the  words  actually  employed.  That  would  be 
to  make  a  will  for  him  instead  of  construing  that  which  he 
has  made." 

In  Bender  v.  Fleurie,  2  Grant,  Pa.  345,  the  testator  gave  to 
his  daughter  certain  land  in  these  words :  "  She  shall  have  it 
as  her  own  during  her  life,  and  then  it  is  to  come  to  the  heirs 
of  her  body  for  their  own  use."  This  was  held  to  be  clearly 
an  estate  tail  within  the  rule,  and  it  was  said  by  the  court : 
"But  it  is  said,  the  testator  did  not  mean  to  give  her  an 
estate  tail.  Perhaps  he  did  not.  But  he  has  used  words 
which  in  law  mean  nothing  else.  If  he  intended  to  give  but 
a  life-estate  voluit  [secC]  non  dixit,  we  must  takc^  what  he  said, 
not  what  he  meant.  *  *  *  But  no  court  in  this  State  or  in 
England,  has  ever  treated  the  phrase  'heirs  of  her  body/  as 
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words  of  purchase,  when  they  are  used  with  reference  to  the 
issue  of  a  devisee,  to  whom  a  life-estate  is  given.  They  are 
words  of  limitation,  and  as  such  they  create  an  estate  tail  in 
the  first  taker,  which  can  not  be  cut  down  even  by  the  clear- 
est expressions  of  a  desire,  that  it  shall  be  a  life-estat«  only." 

Preston  says :  "  In  wills,  the  rule  applies  generally,  and 
without  exception,  to  the  several  limitations,  as  often  as  the 
gift  to  the  heirs  is  without  any  expression  of  qualification,"  and 
in  illustration  of  his  meaning,  he  further  says :  "Neither  the 
express  declaration.  First,  That  the  ancestor  shall  have  an 
estate  for  his  life  and  no  longer;  nor,  Secondly.  That  he 
shall  have  only  an  estate  for  life  in  the  premises,  and  that,  after 
his  decease,  it  shall  go  to  his  heirs  of  his  body,  and,  in  de- 
fault of  such  heirs,  vest  in  the  person  next  in  remainder;  and 
that  the  ancestor  shall  have  no  power  to  defeat  the  intention 
of  the  testator;  nor,  Thirdly.  That  the  ancestor  shall  be 
tenant  for  his  life  and  no  longer,  and  that  it  shall  not  be  in 
his  power  to  sell,  dispose,  or  make  away  with  any  part  of  the 
premises  ^  *  *  *  will  change  the  word  heirs  into  words  of 
purchase."     Preston  Estates,  365. 

In  a  work  declared  by  the  Supreme  Court  of  Pennsylva- 
nia, in  Ilileman  v.  liouslaugh,  13  Pa.  St.  344,  to  be  a  "mas- 
terly disquisition,"  it  is  written :  "  The  requisite  limitations  to 
the  ancestor  and  his  heirs  being  found,  the  rule  must  be  ap- 
plied. It  can  never  be  a  question  whether  the  rule  shall  be 
applied  or  not — whether  the  author  of  the  limitations  intended 
it  to  be  applied  or  not.  We  might  as  well  ask  whether  a 
testator  intended  to  contravene  the  rule  against  perpetuities. 
It  will  no  more  yield  to  individual  intention  than  any  other 
fundamental  law  of  property.  The  rule  admits  of  no  excep- 
tions." Hays  Principles  for  Expounding  Dispositions  of 
Real  Estate,  96  (7  Law  Library,  52). 

The  question  here  under  discussion  was  examined  by  us  in 
Shimer  v.  Mann,  supra,  and  many  authorities  considered.  As 
a  result  of  that  investigation  it  was  declared  that  "  Super- 
added words,  which  merely  describe  or  specify  the  incidents 
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of  the  estate  created  by  such  a  word  of  limitation  as  '  heirs/ 
<lo  not  cut  down  the  interest  of  the  devisee." 

Stronger  still  is  the  expression  of  the  rule  in  Walker  v.  F?n- 
<*en<,  19  Pa.  St.  369,  for  it  was  there  said:  "The  law  does 
not  pretend  to  carry  out  the  intention  of  the  testator  in  all 
•cases;  for  many  testators  show  a  very  clear  intention  to 
.shackle  the  estates  granted  by  them  to  a  degree  that  is  totally 
incompatible  with  any  real  enjoyment  of  them,  and  which 
the  law  does  not  allow.  *  *  The  great  merit  of  the  rule  in 
Shelley's  case  is,  that  it  frustrates  and  is  intended  to  frus- 
trate unreasonable  restrictions  upon  titles ;  for  when  an  estate 
is  declared  to  be  a  fee  simple  or  fee  tail,  it  is  at  once  made 
subject  to  a  limitation  in  its  proper  form,  no  matter  how 
<jlear  may  be  the  testator's  intention  to  the  contrary." 

The  words  of  limitation  when  used  in  a  will  always  con- 
trol. It  is  as  certain  as  any  proposition  in  jurisprudence,  that 
the  words  of  limitation  will  bear  down  all  others.  There  is, 
therefore,  no  escape  from  the  force  of  the  rule  in  Shelley's 
oase,  when  the  word  "heirs"  is  used  in  its  strict  legal  sense 
as  a  word  of  limitation.  But  the  word  "  heirs  "  is  not  in 
every  case  a  word  of  limitation,  for  it  may  be  employed  in  a 
<Jifferent  sense.  It  has  seemed  to  many  that  there  is  a  con- 
flict between  the  rule  declaring  that  the  intention  of  the  tes- 
tator must  govern  and  the  rule  in  Shelley's  case;  but  this 
appearance  of  conflict  fades  away  when  it  is  brought  clearly 
to  mind  that,  when  the  word  "  heirs  "  is  used  as  a  word  of 
limitation,  it  is  treated  as  conclusively  expressing  the  inten- 
tion of  the  testator.  Where  it  appears  that  the  word  was  so 
used,  the  law  inexorably  fixes  the  force  and  meaning  of  the 
instrument.  If  once  it  is  granted  that  the  word  was  used  in 
its  strict  legal  sense,  nothing  can  avert  the  operation  of  the 
rule  in  Shelley's  case ;  so  that  the  inquiry  is,  was  the  word 
used  as  one  of  limitation  ?  The  only  method  in  which  an  in- 
strument employing  the  word  "  heirs  "  can  be  shown  not  to  be 
within  the  rule,  is  by  showing  that  the  word  was  not  em- 
ployed in  its  strict  legal  sense.    As  said  in  Hileman  v.  Bou^ 
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Imighy  supra,  "  The  question  on  a  will  is  not  whether  the  tes- 
tator intended  that  the  rule  should  not  operate,  for  that  i» 
not  subject  to  his  power,  but  whether  he  used  the  words 
'  heirs  of  the  body '  as  synonymous  with  the  word  *  children,^ 
or  its  proper  equivalent."  This  is  essentially  the  doctrine 
of  our  own  case  of  Shinier  v,  Mann,  supra.  It  is  because  the 
word  "  heirs  "  is  not  used  in  its  legal  sense,  that  the  courts  do 
not  apply  the  rule  in  Shelley's  case,  for,  where  it  is  so  used, 
the  rule  must  be  applied.  It  was  because  the  word  "heirs'^ 
was  used  as  meaning  "  children,^'  that  it  was  held  in  Ridge- 
way  V.  Lanphear,  supra,  and  in  Millett  v.  Ford,  ante,  p.  159,. 
that  the  rule  did  not  operate).  Here,  however,  we  must  hold 
that  it  does  operate,  because  the  explanatory  or  superadded 
words  do  not  show  with  that  certainty  which  the  law  requires, 
that  the  word  was  not  used  as  a  word  of  limitation.  Shimer  \\ 
Mann,  supra,  and  cases  cited. 
Judgment  affirmed. 

HowK,  J.,  does  not  concur  in  this  opinion. 

Filed  Jan.  13, 1887 ;  petition  for  a  rehearing  overruled  March  30, 1887* 


No.  12,682. 

The  Midland  Railway  Company  v.  Smith. 

Assessment  op  Damages. — AppliccUion  by  Land- Owner. — Bailroad.— Right 
of  Way, — Description.'-'Sufficiency  of  Application  and  WriL — An  application 
by  a  land-owner  for  a  writ  of  assessment  of  damages  under  sections  90& 
and  909,  R.  S.  1881,  for  the  appropriation  of  land  by  a  railroad  com- 
pany, must  refer  to  the  law  authorizing  the  taking  of  the  property,  and 
both  application  and  writ  must  contain  a  precise  and  particular  de^rip* 
tion  of  the  land  soup^ht  to  be  taken. 

Same. —  In^ifficie.nt  Description. —  Qwinhing  Writ. — It  is  not  sufficient  to 
describe  the  land  sought  to  be  taken  for  a  right  of  way  as  "abont  ten 
rods  north  of  the  center"  of  a  certain  described  eighty-acre  tract,  and 
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that  it  is  "  a  strip  through  said  land,  running  east  and  west  at  the 
point  aforesaid,  about  one  hundred  feet  wide,"  and  the  writ,  on  proper 
motion,  should  be  quashed. 

From  the  Hamilton  Circuit  Court 

T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 

R.  R.  Stephenson  and  W,  R.  Fertig,  for  appellee. 

NiBLACK,  J. — This  was  an  application  by  Samuel  M.. 
Smith  against  The  Midland  Railway  Company,  under  sec- 
tions 906  and  909,  R.  S.  1881,  for  the  assessment  of  dam- 
ages on  account  of  the  survey  and  location  of  the  company's 
line  of  road  over  the  applicant^s  land. 

The  application,  which  was  filed  in  vacation  of  the  court 
below,  averred  that  the  applicant.  Smith,  was  the  owner  in 
fee  simple  of  the  east  half  of  the  northwest  quarter  of  section 
three  (3),  in  township  eighteen  (18)  north,  range  three  (3) 
east,  in  the  county  of  Hamilton,  in  this  State ;  that  said  com- 
pany had  surveyed  and  located  its  road-bed  west  through 
Hamilton  county,  and  that  its  line  of  road  passed  "  over  and 
across  the  plaintiff  ^s  said  land  about  ten  rods  north  of  the 
center  of  said  tract,  occupying  for  its  right  of  way  a  strip, 
through  said  land,  running  east  and  west  at  the  point  afore- 
said, about  one  hundred  feet  wide."  Wherefore,  after  the 
averment  of  other  pertinent  facts,  the  applicant  prayed  that 
a  writ  for  the  assessment  of  his  damages,  under  sections  of 
R.  S.  1881  from  881  to  912,  both  inclusive,  might  be  issued, 
and  such  a  writ  was  accordingly  issued  by  the  clerk  of  the 
court  below. 

The  writ,  which 'recited  what  purported  to  be  the  material 
part  of  the  application,  contained  the  same  description  of  the- 
strip  of  land  as  that  embraced  in  the  application  as  above 
given. 

The  sheriff,  to  whom  the  writ  was  issued,  after  giving  no- 
tice to  the  railway  company,  summoned  and  empanelled  a 
]urv  of  eight  persons,  who,  after  an  examination  of  the  prem- 
ises, assessed  the  applicant's  damages  at  the  aggregate  sum 
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•of  |500y  and  tlie  sheriff  made  return  of  his  proceedings  to 
the  clerk  who  issued  the  writ. 

At  the  ensuing  term  of  the  Hamilton  Circuit  Court^  the 
railway  company  entered  a  special  appearance  to  the  action, 
aud  moved  to  quash  the  writ,  upon  the  ground  that  the  writ, 
as  well  as  the  application,  did  not  contain  a  ^'  precise  descrip- 
tion '^  of  the  strip  of  land  sought  to  be  appropriated  by  the 
•company,  within  the  meaning  of  section  906,  R.  8.  1881,  «*- 
pra  ;  also,  that  the  application  did  not  refer  to  the  law  which 
authorized  the  railway  company  to  take  and  appropriate  the 
strip  of  land  in  question,  but  the  court  overruled  the  motion. 
Such  proceedings  were  thereupon  had  as  resulted  in  a  con- 
firmation of  the  assessment  of  damages  made  by  the  jury,  and 
in  a  judgment  in  favor  of  the  applicant.  Smith* 

The  policy  of  the  statute,  under  which  this  proceeding  was 
instituted^  seems  to  be  to  require  such  a  "  precise  descrip- 
tion "  of  the  real  estate  for  which  an  assessment  of  damages 
is  desired,  as  will  thereafter  preclude  any  difficulty  in  identi- 
fying the  land  in  another  action  concerning  it,  or  in  any  other 
respect  when  an  identification  shall  become  material;  also,  to 
require  a  reference  to  the  law  authorizing  the  taking  of  such 
real  estate,  so  that  the  court  may  be  informed  as  to  the  nature 
and  validity  *of  the  title  which  will  pass  to  the  person,  cor- 
poration or  company  taking  it  upon  the  assessment  and  pay- 
ment of  resulting  damages. 

These  requirements  may  sometimes  inflict  greater  incon- 
venience upon  the  owner  of  the  real  estate,  who  applies  for 
the  assessment  of  the  damages,  than  upon  the  person,  corpo- 
ration or  company  which  seeks  to  appropriate  some  particu- 
lar part  of  his  real  estate  for  which  damages  are  to  be  assessed, 
since  such  person,  corporation  or  company  must  usually  be 
presumed  to  be  better  informed  as  to  the  facts  necessary  to 
fulfil  such  requirements  ;  but,  however  that  may  be,  the  stat- 
ute seems  to  require  that  whoever  applies  for  the  assessment 
of  damages  under  it,  must  give  a  precise,  and  hence  particular. 
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description  of  the  real  estate  sought  to  be  taken,  and  refer  to 
the  law  which  aathorizes  the  taking  as  proposed. 

The  phrases  '^  aJbovi  ten  rods  noith  of  the  center  x)f  said 
tract/'  and  ''a  strip  through  said  land,  running  east  and  west 
at  the  point  aforesaid,  oJkaU,  one  hundred  feet  wide/^  are  both 
uncertain  and  indefinite,  the  first  as  to  the  location  of  the 
particular  strip  of  land  referred  to,  and  the  second  as  to  the 
area  which  it  contains.  Both  taken  together  did  not  consti- 
tute such  a  "  precise  description  "  of  the  land  intended  to  be 
described  as  is  contemplated  by  the  statute  under  which  the 
application  in  this  case  was  made.  There  is  also  nothing 
expressed  to  indicate  what  part  of  the  strip  of  ground  lies 
abovJt  ten  rods  north  of  the  center  of  the  applicant's  tract  of 
land,  whether  its  center  line  or  its  nearest  edge.  The  mo- 
tion to  q^uash  the  writ  for  the  assessment  of  the  applicant's 
damages  ought,  therefore,  to  have  been  sustained. 

In  construing  the  sections  of  the  statute  now  before  us, 
we  have  adhered  to  the  construction  placed  upon  those  sec- 
tions by  the  case  of  Indianapolis^  etc,  R,  R.  Go.  v.  Newsom, 
oi  Ind..  121.  In  that  case  the  line  of  road  was  described  as 
extending  diagonally  through  the  land  in  question  ^'  from  a 
point  near  the  northeast  corner  to  a  point  near  the  southwest 
corner,''  and  it  was  held  that  this  description  was  not  suffi- 
ciently "precise'^  within  the  provisions  of  section.  906  of 
the  statute  herein  above  commented  upon. 

Pending  the  motion  to  quash  the  writ  for  the  assessment 
of  the  damages,  the  railway  company  asked  and  obtained 
leave  to  strike  out  the  word  "about"  wherever  it  occurred 
in  the  application  for  the  writ  in  connection  with  the  de- 
scription of  the  strip  of  land  to  which  reference  was  therein 
made,  and  it  was  after  the  word  "about"  was  so  struck  out, 
in  pursuance  of  the  leave  thus  granted,  that  the  motion  to 
quash  was  overruled.  There  was,  however,  no  leave  asked 
tc  amend,  and  hence  no  amendment  was  made  in  the  descrip- 
tion of  the  strip  of  land  contained  in  the  writ  which  con- 
ferred the  authority  for  the  assessment  of  the  damages.     Un- 
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der  such  circumstaaces^  the  amendment  of  the  applicatioa 
did  not  cure  the  defective  description  in  the  writ,  and  did  DOt^ 
in  consequence,  break  the  force  of  the  objection  urged 
against  the  sufficiency  of  the  writ  on  account  of  such  defective 
description. 

As  to  the  practice  governing  objections  and  exceptions  to 
the  findings,  reports  and  assessments  of  specially  organized 
tribunals,  see  the  cases  of  Beeber  v.  Bevan,  80  Ind.  31 ;  jRotwA 
V.  Emerick,  80  Ind.  551 ;  Coulter  v.  Coulter,  81  Ind.  542.  A 
jury  is  not  required  to  try  such  objections  or  exceptions. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  grant  the  appellee  further  leave 
to  amend  if  he  shall  desire  such  leave,  and,  in  default  of 
further  amendment,  to  sustain  the  motion  to  quash  the  writ 
for  the  assessment  of  the  damages. 

Filed  Dec.  23, 1886 ;  petition  for  a  rehearing  overraled  Feb.  17, 1887. 
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MoRTGAOE. —  Promissory  Note. —  Trustee, —  Agency. —  Church.  —  Pleading.^ 
Where  a  note  and  mortgage  are  executed  bj*  several  persons,  without 
anything  to  show  that  they  are  acting  as  trustees  or  agents,  or  in  any 
official  or  representative  character,  such  note  and  mortgage  are  the  obli- 
gations of  the  several  makers;  but  where  it  is  alleged  in  a  complaint 
thereon  that  a  church  organization,  which  io  made  a  defendant,  being  in 
debt  and  having  an  unfinished  building,  applied  to  the  plaintiff  through 
such  persons,  as  its  trustees  and  agents,  for  a  loan,  that  the  loan  wa* 
made  to  and  the  money  received  by  the  church  and  applied  to  the  pay- 
ment of  its  debts  and  tlie  completion  of  its  building,  and  that  the  sum 
loaned  is  due  and  unpaid,  a  cause  of  action  is  stated  against  the  church. 

From  the  Marion  Superior  Court. 

C.  E,  Clarky  for  appellant. 

K  F.  Bitter,  L.  Ritter  and  B.  W.  Rittcr,  for  appellees. 
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HowK,  J. — This  was  a  suit  by  appellee  Furber  to  fore- 
close a  mortgage  on  certain  real  estate  in  the  city  of  Indi- 
auapoliSy  alleged  to  have  been  executed  for  and  on  behalf  of 
appellant  by  its  trustees  at  the  time,  and  to  collect  the  debt 
secured  thereby.  The  cause  was  put  at  issue  and  heard  by 
the  court,  and  a  finding  and  decree  were  made  and  rendered 
by  the  court  at  special  term,  in  favor  of  appellee  Furber 
and  against  appellant,  for  the  foreclosure  of  such  mortgage, 
and  the  sale  of  the  mortgaged  real  estate  to  pay  the  amount 
■due  on  the  mortgage  debt,  and  costs  accrued  and  to  accrue, 
«tc.  On  appeal,  the  general  terra  affirmed  the  judgment  and 
decree  of  the  court  at  special  term,  and  from  such  affirmance 
this  appeal  is  now  here  prosecuted. 

By  proper  assignment  of  error  here,  appellant,  the  Second 
Baptist  Church  (colored),  which  alone  appeals,  has  brought 
before  this  court  the  errors  it  assigned  in  general  term  upon 
the  overruling  of  its  demurrers  to  each  of  the  two  paragraphs 
of  appellee  Furber's  complaint. 

In  the  first  paragraph  of  his  complaint,  Furber  alleged 
that,  on  and  before  the  2d  day  of  May,  1874,  the  "Second 
Baptist  Church  (colored)  of  Indianapolis,  Indiana,"  appel- 
lant, was  largely  indebted  and  in  need  of  money  to  discharge 
«uch  indebtedness,  and  to  build  and  finish  its  church  for  use 
and  occupation,  and  it  applied  to  appellee  Furber  for  a  loan 
of  $5,000  for  such  purposes;  that  appellant  ordered  and 
directed  its  co-defendants,  Huston,  Lewis,  Steel,  Wilson, 
Pinkton,  Pierce,  Doyle,  and  one  Moses  Broyles,  since  de- 
ceased, who  were  then  and  there  its  trustees  and  agents,  to 
make  such  loan  for  appellant;  that,  in  pursuance  of  such 
order  and  direction,  appellant,  by  and  through  its  trustees 
and  agents,  on  such  2d  day  of  May,  1874,  borrowed  of  ap- 
pellee Furber  said  sum  of  $5,000,  which  sum  of  money  was 
then  and  there  furnished  by  him  to  appellant,  and  was  by  it 
received  and  used  for  the  purpose  of  paying  its  obligations 
and  finishing  its  church  building,  as  aforesaid ;  that  appel- 
lant's trustees  above  named  executed  to  appellee  Furber  a 
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promissory  note  for  $5,000,  due  five  years  after  date,  a  copy 
of  which  note  was  therewith  filed  and  made  part  thereof,  and 
also  executed  ten  coupon  or  interest  notes  which  had  since 
been  paid,  but  that  the  principal  note  of  $5,000  was  past  due 
and  wholly  unpaid. 

Appellee  Furber  further  alleged  that,  to  secure  the  pay- 
ment of  said  notes,  appellant,  by  a  vote  of  its  members  duly 
had,  authorized  and  directed  its  trustees  and  agents  aforesaid 
to  mortgage  to  appellee  Furber  its  real  estate  and  church 
building  thereon,  in  the  city  of  Indianapolis,  Marion  county, 
Indiana,  described  as  follows,  to  wit :  (Description  omitted) ; 
that,  in  pursuance  of  such  authority  and  the  order  and  direc- 
tion of  appellant,  its  said  trustees,  on  the  day  and  year  afore- 
said, executed  to  appellee  Furber  a  mortgage  upon  its  said 
property,  a  copy  of  which  mortgage  was  therewith  filed  and 
made  part  thereof;  that  such  mortgage  was  duly  recorded  in 
the  proper  record  of  Marion  county,  within  forty-five  days 
from  the  date  of  its  execution ;  that  in  the  execution  of  such 
mortgage,  the  trustees  aforesaid  were  acting  for  and  on  be- 
half of  appellant,  and  by  its  authority  and  direction;  and 
that,  after  the  execution  of  said  notes  and  mortgage,  appel- 
lant recognized  and  ratified  the  acts  of  said  trustees  in  all 
things  done  therein,  and  adopted  said  mortgage  and  notes, 
and  paid  the  interest  notes  so  secured  by  said  mortgage  as 
aforesaid  ;  but,  as  appellee  Furber  was  informed  and  believed 
and  averred,  appellant  failed  and  neglected  to  ent^r  of  record 
the  vote  and  direction  to  make  said  mortgage  and  notes;  that 
said  mortgage  was  in  truth  and  in  fact,  and,  by  all  the  parties 
thereto,  was  intended  to  be,  the  mortgage  of  said  Second 
Baptist  Church,  but  that,  by  the  mutual  mistake  and  over- 
sight of  said  parties  and  of  the  scrivener,  appellant  was  not 
named  in  said  mortgage ;  that  prior  to  the  execution  of  said 
notes  and  mortgage,  the  above  named  trustees  were  authoi^ 
ized  and  empowered  by  appellant  to  make  said  loan,  and  to 
execute  said  mortgage  upon  its  church  property  aforesaid  to 
secure  the  same ;  that  appellant  received  the  said  money,  so 
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loaned  by  appellee  Furber,  and  recognized  and  adopted  the 
aforesaid  acts  of  its  trustees  and  agents,  and  ratified  and 
adopted  said  notes  and  mortgage  as  its  notes  and  mort- 
gage, and  paid  the  interest  or  coupon  notes  a.s  aforesaid;  and 
that  the  principal  note  of  $5,000  remained  due  and  wholly 
unpaid. 

Appellant's  trustees  and  the  pastor  of  the  church,  at  the 
time  this  suit  was  commenced,  were  also  made  defendants 
thereto.  There  were  other  allegations  of  fact  in  the  first  par- 
agraph of  complaint,  but  we  hav^e  given  the  substance  of  the 
facts  pleaded  for  the  purpose  of  showing  that  the  note  and 
mortgage  sued  upon  were  the  note  and  mortgage  of  apjwUant. 

In  the  second  paragraph  of  his  complaint,  appellee  Furber 
alleged  substantially  the  same  facts  as  those  stated  in  the  first 
paragraph,  except  that  the  averment  to  the  effect  that,  by  the 
mutual  mistake  and  oversight  of  the  parties  and  of  the  scriv- 
ener, appellant  was  not  named  in  the  mortgage  sued  upon, 
found  in  the  first  paragraph,  is  wholly  omitted  from  the  sec- 
ond paragraph  of  complaint. 

It  appears  from  the  copies  of  the  note  and  mortgage  in  suit, 
filed  with  and  made  parts  of  each  paragraph  of  complaint,  that 
the  Second  Baptist  Church  (colored),  appellant,  was  not 
named,  nor  even  alluded  to  in  either  such  note  or  mortgage, 
and  that  the  several  persons,  whose  names  were  subscribed 
to  such  note  and  mortgage,  apparently  executed  the  same 
respectively  as  individuals,  and  not  as  trustees  or  agents  for 
any  one,  or  in  any  official  or  representative  character. 

Appellant  separately  demurred  to  each  paragraph  of  com- 
plaint, solely  upon  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  These  demurrers  were 
overruled  by  the  court,  and  these  rulings  are  the  only  errors 
of  which  complaint  is  here  made  by  the  appellant. 

We  are  of  opinion  that  the  court  did  not  err  in  overruling 
appellant's  demurrers  to  each  paragraph  of  appellee  Furber's 
complaint.  It  is  true,  no  doubt,  as  appellant's  counsel  claims,, 
that  the  note  and  mortgage,  described  in  each  paragraph  or 
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-such  complaint,  were  the  note  and  mortgage  of  the  several 
makers  thereof,  and  were  not,  and  did  not  purport  to  be,  upou 
the  face  thereof  respectively,  the  note  and  mortgage  of  the 
appellant.  This  much  is  settled,  and  correctly  so  we  think, 
by  the  decisions  of  this  court.  Hdys  v.  Crutcher,  54  Ind. 
260;  Hayes  v.  Matthews,  63  Ind.  412;  Hayes  v.  Bruhaher, 
€5  Ind.  27;  Williams  v.  Second  Nat'l  Bank,  83  Ind.  237; 
McOlellan  v.  Robe,  93  Ind.  298. 

If,  in  the  case  in  hand,  appellee  Furber  had  alleged  in  his 
oomplaint  merely  the  execution  of  the  note  and  mortgage 
described  therein,  and  that  the  mortgage  debt  was  due  and 
unpaid,  while  such  complaint  would  have  been  amply  suffi- 
cient to  withstand  a  demurrer  on  the  part  of  the  defendants, 
who  executed  such  note  and  mortgage,  it  is  clear  that  it  would 
have  stated  no  cause  of  action  whatever  against  the  appellant. 
But  in  each  paragraph  of  his  complaint  appellee  Furber  has 
stated  such  facts  precedent  and  subsequent  to  the  execution 
of  the  note  and  mortgage,  and  connected  therewith,  as  con- 
stituted a  good  cause  of  action  against  the  appellant,  with- 
out regard  to  any  liability  on  its  part  on  such  note  and  mort- 
gage. In  each  paragraph  of  complaint,  it  was  alleged  that, 
at  and  before  the  2d  day  of  May,  1874,  appellant  was  involved 
in  debts  which  it  could  not  pay,  and  had  an  unfinished  church 
edifice  which  it  wanted  to  complete ;  that,  to  enable  it  to  pay 
its  debts  and  finish  its  church  building,  appellant,  by  and 
through  its  authorized  officers  and  agents,  applied  to  api)ellee 
Furber  for  a  loan  of  $5,000;  that  on  the  day  and  year  last 
named,  Furber  loaned  the  appellant  such  sum  of  $5,000  upon 
a  credit  of  five  years,  and  it  received  the  money;  that  appel- 
lant applied  such  money  to  the  payment  of  its  debts  and  the 
completion  of  its  church  edifice;  and  that  the  sum  of  money, 
so  loaned  appellant  by  appellee  Furber,  was  long  past  due 
and  wholly  unpaid. 

All  these  facts  were  fully  and  clearly  stated,  in  each  para- 
graph of  complaint  herein,  and  were  amply  sufficient,  as  it 
seems  to  us,  to  constitute  a  cause  of  action  against  the  appel- 
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lant,  good  on  its  demurrer  thereto  for  the  want  of  sufficient 
facta. 

Even  if  it  were  conceded,  therefore,  that  each  paragraph 
of  the  complaint  failed  to  show  that  appellant  was  liable  on 
the  note  and  mortgage  described  therein,  a  point  which  we 
need  not  and  do  not  decide,  still,  we  think,  the  court  com- 
mitted no  error  in  overruling  its  demurrers  to  each  para- 
graph of  complaint.  It  does  not  aflFect  the  question  we  are 
now  considering,  that  each  paragraph  of  complaint  sought 
the  foreclosure  of  the  mortgage  described  therein.  If  the 
paragraph  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  appellant,  its  demurrer  thereto  was  correctly 
overruled,  no  matter  what  other  facts  might  be  alleged,  nor 
what  relief  might  be  sought  therein.  The  only  question  we 
are  required  to  consider  and  decide,  by  the  record  of  this 
cause  and  the  error  assigned  thereon,  may  be  thus  stated : 
Does  each  paragraph  of  Furber^s  complaint  herein  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  appellant  ? 
We  are  of  opinion,  for  reasons  already  given,  that  this  ques- 
tion must  be  answered  in  the  affirmative,  and  this  answer 
requires  us  to  affirm  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  2, 1887 ;  petition  for  a  rehearing  overruled  March  8, 1887. 
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Cbiminal  Law. — Appeal  from  Jtmtice* — Presumption  of  Begularity. — In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  that  an  appeal 
from  a  justice  of  the  peace  to  the  circuit  court  was  regularly  taken. 

Same. — Malicwus  Trespass, — Affidavit. — It  must  be  charged  in  an  affidavit 
for  malicious  trespass,  that  the  property  was  injured,  the  amount  of  the 
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damage  resulting  from  the  injury,  and  that  the  person  alleged  to  have 

been  damaged  ia  the  owner  of  the  property. 
Same. — Insufficient  AffidaviL — An  affidavit,  charging  that  the  defendant  ''did 

unlawfully  and   maliciously  throw  down  the  fence  and  pass  over  the 

enclosed  lands ''  of  the  affiant,  to  his  *'  damage  in  the  sum  of  five  dol- 

lars,''  is  not  sufficient. 
8am  E. — Motion  for  Tjeave  to  File  New  AffidaviL— Bill  of  Exception.— A.  motion 

by  the  prosecuting  attorney  for  leave  to  file  a  new  affidavit  in  lieu  of 

another,  and  the  ruling  of  the  court  refusing  leave,  must  be  made  part 

of  the  record  by  bill  of  exceptions. 

From  the  Knox  Circuit  Court. 

W,  A.  Gallop,  Prosecuting  Attorney,  G.  W.  Shaw  and  CI 
B.  Kessinger,  for  the  State. 

G.  G.  Reily  and  W,  G  Niblaek,  for  appellee. 

ZoLLARS,  J. — Appellee  was  convicted  and  fined  by  a  jus- 
tice of  the  peace,  on  a  charge  of  malicious  trespass.  A  tran- 
script, purporting  to  be,  and  which  is  treated  by  counsel  as 
being  a  transcript  of  the  proceedings  in  the  cause  before  the 
justice,  was  filed  by  that  officer  in  the  office  of  the  clerk  of 
the  circuit  court,  within  the  time  allowed  by  law  for  appeals 
in  such  cases. 

In  the  circuit  court,  the  State,  by  its  prosecuting  attorney,, 
moved  to  dismiss  the  appeal.  As  we  learn  from  the  brief  in 
behalf  of  appellant,  that  motion  was  based  upon  the  ground 
alone,  that  the  transcript  of  the  proceedings  in  the  justice's 
court  does  not  affirmatively  show  that  appellee  prayed  an 
appeal,  and  filed  a  recognizance  as  required  by  law. 

There  was  no  showing  in  support  of  the  motion,  that  an 
appeal  had  not  been,  in  fact,  properly  taken,  the  proper 
bond  filed,  and  that  bond  sent  up  with  the  transcript  and 
filed  in  the  office  of  the  clerk  of  the  circuit  court.  If  an 
appeal  was  in  fact  taken,  the  failure  of  the  justice  to  note 
that  fact  in  his  docket  is  not  a  sufficient  cause  for  dismissing 
the  appeal.  In  the  absence  of  anything  to  the  contrary,  we 
must  presume  in  favor  of  the  jurisdiction  of  the  circuit  court,^ 
by  presuming  that  the  case  came  into  that  court  by  a  regular 
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appeal.  Vnruh  v.  StaiCy  ex  reL,  1 05  Ind.  117,  and  the  cases  there 
cited.  Upon  the  record  before  us,  this  court  can  not  deter- 
mine that  the  court  below  erred  in  overruling  the  motion  to 
dismiss  the  appeal. 

On  motion  of  appellee,  the  circuit  court  quashed  the  affi- 
davit. That  ruling  is  assigned  as  error.  Does  the  affidavit 
sufficiently  charge  a  malicious  trespass,  as  that  offence  i* 
defined  by  the  statute? 

Section  1955,  R.  S.  1881,  provides  that,  "Whoever  mali- 
ciously or  mischievously  injures  or  causes  to  be  injured  any 
property  of  another  or  any  public  property  is  guilty  of 
malicious  trespass,  and,  upon  conviction  thereof,  shall  be  fined 
not  more  than  two-fold  the  value  of  the  damage  done,  to 
which  may  be  added  imprisonment  in  the  county  jail,"  etc. 

It  will  be  observed,  that  the  fine  provided  for  a  violation 
of  the  statute,  is  measured  by  the  amount  of  the  "  damage 
done."  It  may  not  be  more  than  double  that  amount.  In 
order  that  the  court  may  determine  the  amount  of  fine  to  be 
imposed,  the  amount  of  damage  done  must  be  alleged  and 
proved.  The  damages  too  must  result  from  an  injury  to  the 
property,  and  hence  it  must  be  made  to  appear  by  the  affi- 
davit, information,  or  indictment,  that  the  property  was 
injured.  If  no  injury  is  shown,  no  crime,  as  defined  by  the 
statute,  is  shown.  And  if  injury  to  the  property  be  shown, 
but  no  amount  of  damage  resulting  from  that  injury,  the 
affidavit,  information,  or  indictment  is  insufficient,  because 
the  court  can  not  measure  the  fine  to  be  imposed,  and  heuee 
can  not  pronounce  the  judgment  provided  by  the  statute. 
These  things  must  be  shown  by  the  affidavit,  information,  or 
indictment,  that  the  defendant  may  be  apprised  of  what  he 
is  to  meet.  Brown  v.  State,  76  Ind.  85;  State  v.  Cole,  90 
Ind.  112;  Sample  v.  State,  104  Ind.  289. 

So  much  of  the  affidavit  as  is  material  here  is  as  follows  : 
"  Julia  A.  Ridgeway  being  duly  sworn  says,  that  on  the  3d 
day  of  March,  in  the  year  1886,  at  the  county  of  Knox,  and 
State  of  Indiana,  George  McKee,  late  of  said  county,  did 
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then  and  there  unlawfully  and  maliciously  throw  down  the 
fence,  and  pass  over  the  enclosed  lands  of  this  affiant,  situated 
in  said  county  and  State,  to  this  affiant's  damage  in  the  sam 
of  five  dollars,  contrary,'^  etc. 

This  affidavit,  we  think,  is  too  vague  and  indefinite.  It  is 
charged  therein,  that  by  the  malicious  acts  of  appellee,  the 
prosecuting  witness  was  damaged,  but  it  can  not  be  deter- 
mined whether  that  damage  resulted  from  the  throwing  down 
of  the  fence,  or  the  passing  over  the  land.  It  is  not  shown 
that  the  land  was  injured.  The  simple  passing  over  the  land 
of  another,  however  malicious  the  motive  may  be,  is  not 
malicious  trespass. 

As  we  have  seen,  to  constitute  malicious  trespass,  there 
must  be  an  injury  to  the  property.  Passing  over  the  lands 
of  another  is  not  a  crime  at  all,  except  under  the  circum- 
stances specified  in  section  1941,  R.  S.  1881. 

It  is  not  made  to  appear  by  the  affidavit,  that  the  fence, 
charged  to  have  been  thrown  down,  was  upon  the  land  of  the 
prosecuting  witness,  nor  that  she  had  any  ownership  or  in- 
terest therein.  The  only  injury  charged  in  the  affidavit  is 
damage  to  the  prosecuting  witness.  Unless  the  fence  is  shown 
to  have  belonged  to  her,  it  is  difficult  to  see  how  she  could 
be  damaged  by  its  being  thrown  down. 

Wherever,  in  a  case  of  this  character,  it  may  be  sufficient 
to  allege  damage  to  the  owner,  instead  of  injury  to  the  prop- 
erty, it  must  appear  that  the  property  was  injured,  and  that 
the  damages  to  the  owner  resulted  directly  from  such  injury. 
And  in  order  that  that  may  be  so,  it  must  also  appear  that 
the  person  alleged  to  have  been  damaged  was  the  owner  of 
the  property  injured. 

It  is  not  sufficiently  shown  here  that  the  fence  was  of  value 
because  it  enclosed  land,  nor  that  it  was  otherwise  of  value. 
For  aught  that  appears,  it  may  have  been  so  without  value, 
that  the  throwing  of  it  down  was  neither  an  injury  to  it  nor 
damage  to  the  owner. 
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Our  conclusion  is^  that  the  court  below  did  not  err  in  sus- 
taining the  motion  to  quash  the  affidavit. 

There  is  copied  into  the  transcript  a  statement^  that  after 
appellee  had  moved  to  quash  the  affidavit^  the  State,  by  its 
prosecuting  attorney,  moved  the  court  for  leave  to  file  an  af- 
fidavit in  lieu  of  the  affidavit  above  set  out,  and  upon  which 
appellee  was  convicted  ;  that  the  court  declined  to  grant  such 
leave,  and  that  the  State,  by  its  attorney,  excepted.  That 
portion  of  the  record  is  evidently  a  transcript  of  an  entry 
made  by  the  clerk.  The  entry  thus  made  did  not  bring  into 
the  record,  either  the  motion  by  the  State's  attorney,  if  such 
a  motion  was  in  fact  made,  or  the  ruling  of  the  court  thereon. 
The  only  way  in  which  they  could  be  brought  into,  and  made 
a  part  of  the  record,  was  by  a  bill  of  exceptions.  They  were 
not  so  brought  into  the  record.  There  is  no  bill  of  excep- 
tions in  the  record. 

We  can,  therefore,  decide  nothing  as  to  the  right  of  the 
State  to  file  a  new  affidavit  as  proposed. 

Judgment  affirmed. 

Filed  Feb.  17,  1887. 
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Jurisdiction. — Presumptum. — Where  the  record  is  silent,  jurisdiction  will 
be  presumed. 

Evidence. — Judgment — NoHce. — Juriadiction, —  Where  it  does  not  appear 
that  notice  was  not  issued,  but  it  does  appear  that  jurisdiction  was 
assumed  and  a  final  judgment  rendered,  such  judgment  is  competent 
evidence. 

Real  Estate,  Action  to  Recover. — Color  of  Title, —  Void  Judicial  Pro- 
ceeding.— A  judicial  proceeding  under  which  possession  is  taken,  although 
void,  will  constitute  color  of  title. 

Same. — Statutv  of  LimUatians. — Disability. — Infancy. — Marriage. — Where  the 
statute  of  limitations  begins  to  run  during  infancy,  it  is  not  stayed  by 
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a  marriage  during  non-age,  nor  the  time  for  bringing  the  action  extended 
by  the  intervention  of  the  latter  disability. 

Estoppel.  —  Deed.  —  Decedent^  Estates.  —  Widow,  —  Executor.  —  Where  a 
widow,  as  executrix,  appoints  an  assistant,  under  a  power  given  in  the 
will,  who  alone  applies  for  an  order  to  sell  real  estate,  but  she  joins  in 
the  deed,  and  in  reporting  it  for  confirmation,  she  is  estopped  from  assert- 
ing, as  against  her  grantees,  that  all  the  land  was  not  sold. 

Will. — Estate  During  Widowhood. — An  estate  limited  to  the  widowhood  of 
a  surviving  wife  teiminates  with  her  second  marriage. 

From  the  Marion  Superior  Court. 

H.  Daileyy  W.  N.  Pickerill,  J.  L,  McMasier  and  A.  Boke, 
for  appellant. 

R.  N.  Lamb  and  S.  M.  Shepard,  for  appellees. 

Elliott,  J. — The  questions  in  this  case  arise  on  the  rul- 
ing denying  the  appellant  a  new  trial,  and  it  is  unnecessary 
to  notice  the  pleadings  further  than  to  say  that  the  complaint 
is  for  the  recovery  of  real  property. 

The  trial  court,  over  the  objection  of  the  appellant,  ad- 
mitted in  evidence  the  record  of  the  proceedings  in  the  matter 
of  the  petition  of  the  executor  of  the  last  will  of  William 
Nugent  to  sell  the  testator's  real  property  to  pay  debts.  We 
think  there  was  no  error  in  this  ruling.  It  is  true,  that  this 
record  does  not  show  that  the  appellant,  who  was  a  daughter 
of  William  Nugent,  was  notified  of  the  petition,  but,  as  our 
cases  uniformly  hold,  the  presumption  is  in  favor  of  the 
jurisdiction  of  the  court,  and  where  the  record  is  silent 
jurisdiction  will  be  presumed. 

In  the  early  case  of  Horner  v.  DoCy  1  Ind.  130,  it  was  said: 
"  Where  the  record  discloses  nothing  upon  the  point,  juris- 
diction of  the  person  and  of  the  subject-matter,  will,  the 
contrary  not  being  proved,  be  presumed,  in  cases  of  domestic 
judgments  of  courts  of  general  jurisdiction,  where  they  come 
collaterally  in  question."  In  support  of  this  doctrine  many 
cases  are  cited,  and  it  has  been  sanctioned  bv  this  court  in  a 
^reat  number  of  cases.  Doe  v.  Smith,  1  Ind.  451,  p.  459; 
Doe  V.  Harvey,  3  Ind.  104 ;  Alexander  v.  Frary,  9  Ind.  481; 
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Waltz  V.  Bon^oway,  25  Ind.  380;  Dequindre  v.  Williams,  31 
lud.  444;  Hays  v.  Ford,  55  Ind.  52;  Ihoiggina  v.  CboA:,  71 
lud.  579;  ASZaie,  ex  7'el,,  v.  Ennis,  74  lud.  17;  i/es  v.  Watson, 
76  Ind.  359,  361 ;   Oa«c  v.  Kimmer,  77  Ind.  215,  p.  219. 

But  there  are  other  rules  which  apply  here.  One  of  these 
is  thus  stated  :  "  Where  a  court  of  general  jurisdiction  as- 
:sunies  jurisdiction,  the  existence  of  all  facts  necessary  to 
oonfer  jurisdiction  are  presumed  to  exist.  Jackson  v.  State, 
-etc.,  104  Ind.  516,  and  cases  cited.  Another  case  thus  states 
the  rule:  "Where  the  record  does  not  show  the  contrary, 
jior  what  notice  was  given,  it  will  be  presumed  that  the  proper 
jiotice  was  given."  Albertson  v.  State,  ex  reL,  95  Ind.  370. 
In  the  case  of  Exchange  Bank  v.  Ault,  102  Ind.  322,  it  was 
said:  "In  considering  such  questions,  every  presumption  is 
indulged  in  favor  of  the  validity  of  the  judgment  or  decree 
sought  to  be  impeached."  Many  cases  sustain  this  general 
doctrine.  Pickering  v.  State,  etc.,  106  Ind.  228,  vide  authorities 
<;ited  p.  230;  Cassady  v.  3Iiller,  106  Ind.  69.  The  court 
having  general  probate  jurisdiction  is  a  court  of  superior 
jurisdiction,  so  that  the  case  is  fully  within  the  rule.  Doe 
V.  SmUh,  1  Ind.  451 ;  Powell  v.  North,  3  Ind.  392. 

Another  rule  which  applies  here  is  this:  Where  a  court 
has  authority  to  determine  the  facts  essential  to  its  jurisdic- 
tion, its  decision  that  it  has  jurisdiction  can  not  be  collater- 
ally impeached.  Evansville,  etc,  R,  R.Co.  v.  City  of  Evansville, 
15  Ind.  395 ;  Dequindre  v.  Williams,  supra  ;  Jackson  v.  State, 
He,  supra,  and  cases  cited ;  Pickering  v.  State,  etc.,  supra,  p. 
231 ;  Spencer  v.  31cGovagle,  107  Ind.  410. 

In  this  case  the  record  does  not  show  that  notice  was  not 
issued  and  served,  and  it  does  appear  that  the  court  assumed 
jurisdiction  and  entered  a  final  judgment,  and  this  is  a  de- 
cision of  jurisdictional  questions,  for  it  is  well  settled  that  it  is 
not  necessary  to  enter  a  formal  order  asserting  jurisdictional 
authority.  Platter  v.  Board,  etc.,  103  Ind.  360,  and  cases 
cited  ;  Carr  v.  Stat£,  eic^  103  Ind.  548 ;  Jackson  v.  State, 
^c,  supra,  vide  p.  520. 
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Tested  by  these  rules,  it  would  seem  that  the  record  wa» 
not  only  competent  evidence,  but  that  it  was  evidence  con- 
clusive in  its  character.  It  is,  however,  not  necessary  for  us 
to  decide  at  this  point  that  it  was  conclusive,  for  it  is  suflB- 
cient  to  decide  that  it  was  competent,  and  this  it  clearly  was, 
because,  if  it  did  not  do  much  more,  it  at  least  proved  color 
of  title.  It  is  well  settled  that  where  there  is  a  judicial  pro- 
ceeding, although  void,  under  which  possession  is  taken,  it 
will  constitute  color  of  title.  Wright  v.  Kleyla,  104  Ind.  223 ; 
^Brennei*  v.  Quick,  88  Ind.  546,  p.  552 ;  Bauman  v.  Grubhsy 
26  Ind.  419 ;  Doe  v.  Hearicky  14  Ind.  242  ;  Varicleave  v.  Mil- 
liken,  13  Ind.  105 ;  Bell  v.  Longworth,  6  Ind.  273. 

The  proceedings  for  the  sale  of  the  land  in  controversy 
were  begun  in  October,  1825,  and  in  October,  1826,  the  deed 
executed  pursuant  to  the  order  of  the  court  was  confirmed.  The 
appellant's  right  of  action,  therefore,  accrued  in  1826,  and 
as  the  appellees'  grantor  had,  at  least,  color  of  title,  the  stat- 
ute of  limitations  will  run  unless  there  is  some  bar.  The  onlv 
hindrance  to  the  running  of  the  statute  was  the  infancy  of 
the  appellant,  but  that  disability  was  removed  more  than 
forty  years  before  the  action  was  brought.  When  that  dis- 
ability was  removed,  she  had  a  right  to  bring  her  action  within 
the  statutory  period,  and  having  failed  to  do  so  she  is  barred. 
It  is  a  mistake  to  suppose  that  the  statute  does  not  begin  to 
run  during  the  existence  of  the  disability,  for  it  does  begin 
to  run,  whether  a  disability  exists  or  not;  but,  where  there 
is  an  existing  disability,  a  period  of  two  years  after  its  re- 
moval in  which  to  sue  is  allowed  by  our  statute.  Wright  v. 
Kleyla,  siipra;  Barnett  v.  Harshharger,  105  Ind.  410;  Wright 
V.  Wright,  97  Ind.  444;    White  v.  Qawaon,  79  Ind.  188. 

The  appellant,  it  is  true,  married  during  non-age,  but  this 
does  not  affect  the  question,  because  one  disability  can  not  1h» 
tacked  to  another.  When  the  statute  once  begins  to  run 
nothing  stays  its  course.  Knippenberg  v.  Morris,  80  Ind. 
540 ;  White  v.  Clawson,  supra  ;  Kistler  v.  Hereth,  75  Ind.  177 : 
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Wood  Limitations,  p.  491,  section  251 ;  Angell  Limitations 
(6th  ed.),  section  197. 

The  will  of  William  Nugent  authorized  his  widow  to  ap- 
point an  assistant  to  aid  her  in  the  discharge  of  the  duties  of 
the  trust  of  executing  the  will ;  she  did  appoint  an  assistant, 
and  he,  as  it  appears,  applied  for  an  order  to  sell  the  land, 
but  she  joined  him  in  reporting  the  deed  for  confirmation,  and 
also  joined  in  the  deed.  This  is  sufficient  to  estop  her  from 
asserting,  as  against  her  grantees,  that  all  of  the  land  was- 
not  sold.  Pepper  v.  Zahrisinger,  94  Ind.  88;  Pitcher  v.  Dove^ 
99  Lid.  175. 

If,  however,  we  are  wrong  in  holding  that  the  appellant's, 
mother  parted  with  her  title  in  1826,  still  the  action  is  barred 
by  the  statute,  for  the  will  limited  the  mother's  estate  to  the 
period  of  her  widowhood,  and  that  period  expired  when  she 
married  her  second  husband  in  1829.  It  is  settled  law  that 
an  estate  limited  to  the  widowhood  of  a  surviving  wife  ter- 
minates with  her  second  marriage.  Harmon  v.  Brown,  58' 
Ind.  207 ;   Wood  v.  Beasley,  107  Ind.  37. 

It  would  seem  from  the  authorities,  as  well  as  upon  prin- 
ciple, that  the  case  is  within  section  210,  R.  S.  1852,  p.  75, 
but  we  do  not  deem  it  necessary  to  decide  this  question. 
White  V.  Clawson,  supra ;  Wright  v.  Wright,  supra;  Sovders 
V.  Jeffries,  107  Ind.  552;  Gray  v.  Stiver,  24  Ind.  174;  Vail 
V.  Halton,  14  Ind.  344. 

It  is  quite  clear,  on  the  whole  record,  that  the  judgment 
below  is  right. 

Judgment  affirmed. 

Filed  Nov.  19,  1886;  petition  for  a  rehearing  overruled  March  15, 1887. 
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No.  12,823. 

Summit  v,  Yount  et  al. 

Will.— i)erM€  of  Estate  During  Wid(mhood.'-Ee8irairU  of  Marriage.'-Wor^ 
of  Limitalion  and  Conditum. — A  devise  of  property  to  a  wife  "  so  long  as 
she  remains  mj  widow  "  is  a  limitation  of  the  estate  merely,  and  not  a 
condition  in  restraint  of  marriage  within  the  meaning  of  section  2567, 
H.  S.  18S1,  and  upon  a  second  marriage  the  estate  terminates. 

From  the  Morgan  Circuit  Court. 

(t.  a.  Adams  and  J.  S,  Newby,  for  appellant. 
G.  W.  Grubba  and  3/.  H.  Parks,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees  against  appel- 
lant, in  a  complaint  of  two  paragraphs.  The  first  paragraph 
was  a  complaint,  in  the  statutory  form,  for  the  recovery  of 
certain  real  estate,  particularly  described,  in  Morgan  county. 
In  the  second  paragraph  of  their  complaint,  appellees  sought 
to  quiet  their  title  to  the  same  real  estate  against  the  adverse 
claims  of  the  appellant  herein.  The  cause  was  put  at  issue 
and  tried  by  the  court,  and  a  finding  was  made  for  appellees, 
the  plaintiffs  below ;  and  over  appellant's  motion  for  a  new 
trial,  the  court  rendered  a  judgment  and  decree  in  favor  of 
appellees,  upon  and  in  accordance  with  its  finding  herein. 

Appellant  has  heije  assigned  a  number  of  errors;  but  it 
has  seemed  to  us,  from  our  examination  of  the  record  herein, 
that  the  merits  of  the  cause  are  presented  for  our  decision, 
as  fairly  for  appellant  as  for  appellees,  by  the  alleged  error 
of  the  trial  court,  in  overruling  appellant's  motion  for  a  new 
trial.  We  shall,  therefore,  consider  and  decide  the  questions 
as  to  the  titles  of  the  parties  respectively  to  the  real  estate 
in  controversy,  upon  the  case  made  by  the  evidence  appear- 
ing in  the  record. 

Both  the  appellees  and  appellant  claim  to  be  the  owners  in 
fee  simple  of  the  real  estate,  described  in  the  complaint,  un- 
der one  John  Radcliff  who  died  testate,  on  the  25th  day  of 
January,  1879,  seized  in  fee  simple  of  such  real  estate,  leav- 
ing no  child  or  the  descendants  of  children,  and  no  father  or 
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mother,  but  leaving  brothers  and  sisters,  and  leaving  also 
appellant,  Sarah  Summit,  then  Sarah  Radcliff,  as  his  widow, 
surviving  him.  At  the  time  of  his  death,  John  Radcliff 
was  also  the  owner  in  fee  simple,  in  his  own  right,  of  one 
hundred  and  fifty  acres  of  other  land,  and  upon  the  final  set- 
tlement of  his  estate,  under  his  will,  his  executor  paid  over 
to  appellant  herein,  as  his  widow,  the  surplus  of  his  personal 
estate,  amounting  to  the  sum  of  $3,998.  By  his  last  will 
^nd  testament,  which  was  dated  on  December,  9th,  1871,  and 
was  duly  admitted  to  probate  by  and  before  the  clerk  of  the 
court  below  on  the  10th  day  of  February,  1879,  John  Rad- 
cliff devised  and  bequeathed  his  estate,  real  and  personal,  as 
follows : 

"  1st.  I  will  and  bequeath  to  my  wife,  Sarah  Radcliff,  all 
my  estate,  both  real  and  personal,  so  long  as  she  remains  my 
widow.  But,  in  case  of  her  again  marrying,  I  will  to  her 
one-third  of  all  my  effects,  to  hold  as  her  own  and  for  her 
sole  benefit  as  she  may  desire ;  and,  in  case  of  said  subse- 
quent marriage  of  my  said  wife,  I  devise  and  will  to  Cath- 
arine Yount  and  Nancy  Teeters,  daughters  of  Henry  Teeters, 
jointly  and  equally,  the  tract  of  land  belonging  to  me,  and 
lying  south  of  the  farm  now  owned  by  William  Radford, 
supposed  to  contain  seventy-four  acres,  for  their  sole  use  and 
benefit;  and  the  balance  of  my  estate,  in  case  of  said  subse- 
quent marriage,  to  be  equally  divided  between  my  brothers 
apd  sisters.  I  also  desire  and  appoint  Lemuel  Guthridge 
executor  of  this  my  last  will.     Done,  this,"  etc. 

Appellant,  the  widow  of  John  Radcliff,  deceased,  and 
named  in  such  decedent's  will  as  his  wife,  and  Lawson  Sum- 
mit were  married  on  the  10th  day  of  May,  1885.  The  a})- 
pellees  are  the  devisees  named  in  such  decedent's  will  as 
Catharine  Yount  and  Nancy  Teeters,  and  are  grandchildren 
of  the  testator's  first  wife.  The  seventy-four  acres  of  land 
devised  to  appellees  by  the  testator,  in  ease  of  the  subsequent 
marriage  of  his  wife,  the  appellant  herein,  is  the  same  real 
estate  described  in  the  complaint  in  this  action.     After  the 
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marriage  of  appellant  and  Lawson  Summit,  to  wit,  on  May 
20th,  1885,  appellees  served  a  written  notice  on  appellant 
requiring  her  to  yield  and  surrender  to  them,  as  the  rightful 
owners  thereof,  the  immediate  possession  of  the  real  estate  in 
controversy  herein ;  and  such  notice  not  having  been  com- 
plied with,  appellees  commenced  this  action  against  appellant 
in  the  court  below,  on  the  5th  day  of  August,  1885. 

We  have  now  stated  the  facts  of  this  case,  in  regard  to 
which  there  is  no  conflict  in  the  evidence ;  indeed,  we  may 
say  there  is  no  conflict  whatever  in  regard  to  any  of  the  ma- 
terial facts,  and  these  we  have  fully  stated.  The  proper 
decision  of  this  case,  it  is  manifest,  depends  upon  the  con- 
struction which  must  be  given  to  the  first  sentence  in  the  last 
will  of  John  RadclifF,  deceased,  namely:  "I  will  and  be- 
queath to  my  wife,  Sarah  Radcliff,  all  my  estate  both  real 
and  personal,  so  long  as  she  remains  my  widow."  The  con- 
troversy between  the  parties,  appellant  and  appellees,  mainly 
turns  upon  the  last  few  words  of  the  sentence  last  quoted, — 
"so  long  as  she  remains  my  widow," — appellant's  counsel 
vigorously  insisting  that  these  words  make  the  testator's  de- 
vise of  all  his  estate,  both  real  and  personal,  to  depend  upon 
a  "  condition  in  restraint  of  marriage,"  while  appellee's  coun- 
sel earnestly  contend  that  such  words  simply  "mark  the 
period  which  is  to  determine  the  estate  "  devised  to  the  ap- 
pellant. 

Our  statute  provides  that  "A  devise  or  bequest  to  a 
wife,  with  a  condition  in  restraint  of  marriage,  shall  standi 
but  the  condition  shall  be  void."  Section  2567,  E.  S.  1881, 
in  force  since  May  6th,  1853.  In  4  Kent  Com.  126,  Chan- 
cellor Kent  defines  the  distinction  between  words  of  limita- 
tion and  words  of  condition,  as  follows :  "  Words  of  limita- 
tion mark  the  period  which  is  to  determine  the  estate ;  but 
words  of  condition  render  the  estate  liable  to  be  defeated  in 
the  intermediate  time,  if  the  event  expressed  in  the  condition 
arises  before  the  determination  of  the  estate,  or  completion 
of  the  period  described  by  the  limitation.     The  one  specifies 
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the  utmost  time  of  continuaDce,  and  the  other  marks  some 
€vent^  which;  if  it  takes  place  in  the  course  of  that  time^ 
will  defeat  the  estate/^ 

This  statement  of  the  distinction  between  words  of  limita- 
tion and  words  of  condition,  of  itself,  settles  the  point  of  con- 
tention under  consideration  adversely  to  the  views  and  argu- 
ment of  appellant's  counsel,  in  the  case  now  before  us.  The 
-words,  "  so  long  as  she  remains  my  widow,"  are  in  the  strictest 
sense  words  of  limitation,  and  not  of  condition.  Clearly  and 
unequivocally,  these  words  specify  the  widowhood  of  appel- 
lant as  the  utmost  time  of  continuance  of  the  estate  devised 
to  her;  and  they  do  not  mark  or  indicate  any  event,  the  oc- 
currence of  which,  in  the  intermediate  time,  will  defeat  such 
estate.  The  terms  of  the  testator's  devise  to  his  wife,  the  ap- 
pellant, are  not  distinguishable  in  legal  effect  from  those  of 
the  first  devise,  copied  in  the  opinion  of  the  court,  in  Har- 
^mon  v.  Browrif  58  Ind.  207,  as  follows : 

"First,  I  give  and  bequeath  unto  my  beloved  wife,  Penina, 
during  her  widowhood,  all  my  real  and  personal  estate,  to  be 
held  and  freely  possessed  and  enjoyed  during  her  widow- 
hood." 

There,  as  here,  the  testator's  widow  terminated  her  widow- 
hood by  her  subsequent  marriage;  and  there,  as  here,  the 
question  was  presented  for  our  decision,  whether  the  words 
^^  during  her  widowhood  "  (which  do  not  differ  in  meaning 
from  the  words  "  so  long  as  she  remains  my  widow  ")  were 
words  of  limitation,  or  words  of  condition.  In  the  case  cited 
it  was  held,  upon  full  consideration,  that  the  words  "  during 
her  widowhood"  were  words  of  limitation,  and  not  of  con- 
dition within  the  meaning  of  section  2567,  supra.  The  court 
there  said :  *'A  man  may  devise  property  to  his  widow  dur- 
ing her  widowhood.  He  is  not  obliged  to  devise  to  her  a 
larger  estate,  as  for  life  or  in  fee,  in  order  to  accomplish  that 
purpose.  But  if  he  desires  to  devise  a  larger  estate,  as 
for  life  or  in  fee,  and  so  expresses  himself  in  his  will,  but 
makes  it  dependent  upon  the  condition  that  she  should  not 
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marry,  the  condition  will  be  regarded  as  in  terror  em  and  void- 
Such  condition  will  not  cut  down  an  estate  to  a  period  less^ 
than  that  to  which  it  is  limited."  To  the  same  effect,  sub- 
stantially, are  the  following  more  recent  cases :  Coon  v.  JScaw, 
69  Ind.  474;  Stilwdl  v.  Knapper,  69  Ind.  558  (36  Am.  E. 
240)  ;  Brovm  v.  HarnmUj  73  Ind.  412;  Tate  v.  McLain,  74 
Ind.  493;  0" Harrow  v.  Whitney,  85  Ind.  140;  Hibbitss. 
Jack,  97  Ind.  570  (49  Am.  R.  478),  and  authorities  cited. 

Much  stress  is  placed,  on  behalf  of  appellant,  upon  her 
right  to  elect  under  the  provisions  of  section  2491,  R.  S. 
1881,  in  force  since  May  6th,  1853,  to  take  under  the  will 
instead  of  under  the  provisions  of  our  statute  regulating  de- 
scents, for  a  surviving  wife.  Whether  appellant  had,  or  had 
not,  exercised  this  right  of  election,  or  had,  or  had  not,  elected 
to  take  under  the  testator's  will,  or  under  the  provisions  of 
our  statute  of  descents,  is  one  of  the  disputed  questions  in 
this  case,  which  has  given  rise  to  considerable  discussion  by 
the  learned  counsel  of  the  respective  parties.  We  are  of 
opinion,  however,  that  as  applied  to  the  case  in  hand,  and  as 
against  the  testator's  will,  this  disputed  question  is  immate- 
rial, or,  at  least,  of  no  practical  importance.  For  the  estate 
first  devised  to  appellant,  so  long  as  she  should  remain  the 
widow  of  the  testator,  having  been  determined  by  her  sub- 
sequent marriage,  the  remaining  devises,  which  were  made  to 
depend  upon  the  condition  of  such  marriage,  at  once  took 
effect  and  became  operative.  Appellant  having  married 
again  could  not,  as  against  the  appellees  and  the  other  dev- 
isees named  in  the  testator's  will,  claim  any  greater  share  or 
interest  in  the  real  estate  of  the  testator  than  the  one-third 
part  thereof;  and  this  share  or  interest,  and  no  more,  she 
would  be  entitled  to  claim  and  hold,  whether  she  elected  to 
take  under  the  testator's  will,  or  under  the  provisions  of  our 
statute  of  descents,  for  a  surviving  wife. 

It  is  claimed,  also,  on  behalf  of  appellant,  that  after  the 
determination  of  the  estate  first  devised  to  her,  by  her  sub- 
sequent marriage,  there  was  no  effective  devise  over  of  the 
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testator's  property  mentioned  in  his  will.  In  this  view  of 
the  case,  appellant's  counsel  wholly  misapprehend,  we  think, 
the  force  and  effect  of  the  language  used  in  the  will.  In  plain 
words,  the  testator  devises  to  his  wife,  the  appellant,  in  the 
event  of  her  again  marrying,  the  one-third  of  all  his  estate, 
and  to  the  appellees  the  real  estate  in  controversy  in  this  ac- 
tion ;  and  the  balance  of  his  estate,  he  devises  to  his  brothers 
and  sisters  in  equal  shares.  The  intention  of  the  testator  is 
manifest,  and  is  not  unlawful ;  and,  under  the  accepted  rule 
in  the  courts  of  this  State,  for  testamentary  construction  antl 
interpretation,  his  intention  should  be  given  effect.  Millett 
V.  Fo7'dy  antCy  p.  159,  and  cases  cited. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  21, 1886;  petition  for  a  rehearing  overruled  Feb.  16, 1887. 


No.  12,677. 

Hill  et  al.  v.  The  Cincinnati,  Wabash  and  Michigan  Ij^^j 

Railway  Company.  i(»  5111 

Kailroad. — Obstruction  of  Water- Flow.— Liability  to  Land-Owner, — A  rail- 
road company  is  not  liable  to  a  land-owner  for  injuries  caused  by  the 
accumulation  of  surface-water  on  liis  premises,  by  reason  of  the  con- 
struction of  embankments  on  its  right  of  way. 

From  the  Grant  Circuit  Court. 

J.  A.  Kersey  and  L.  D,  Baldwin^  for  appellants.' 
C.  E.  Gowgill,  for  appellee. 

NiBLACK,  J. — Action  by  Joseph  W.  Hill  and  Zimri  S. 
Richardson  against  the  Cincinnati,  Wabash  and  Michigan 
Eailway  Company,  for  obstructing  the  flow  of  water  from 
their  lands. 
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The  complaint  averred  that  the  plaintiffs  were  the  owners 
of  a  tract  of  land  in  Grant  county ;  that  more  than  thirty 
years  before  the  commencement  of  this  suit^  the  falling  rains 
and  melting  snow  had  formed  a  natural  channel  upon  said 
tract  of  land,  through  which  the  accumulating  water  had  been 
accustomed  to  flow ;  that  the  railway  company,  by  the  erec- 
tion and  continuance  of  an  embankment,  had  caused  such 
flow  of  water  to  be  obstructed  at  three  distinct  points,  from 
which  serious  damage  had  resulted  to  the  plaintiffs. 

A  trial  resulted  in  a  verdict  for  the  defendant,  with  answers 
to  special  interrogatories,  to  the  effect  following : 

First  That  the  surface  of  ground  through  which  the  waters 
resulting  from  rain  and  snow  found  their  way  out,  at  the  first 
point  at  which  it  was  claimed  that  the  railway  company  had 
•obstructed  the  flow,  was  about  fifteen  acres. 

Second,  That  the  surface  of  ground  at  the  second  point, 
from  which  it  was  claimed  the  flow  of  water  had  been  ob- 
structed, amounted  to  about  seven  acres. 

Tliird.  That  the  surface  of  ground  drained  at  the  third 
alleged  point  of  obstruction  amounted  to  about  eleven  acres. 

Fourth,  That,  except  at  the  ])oints  named,  there  was  no 
other  place  for  the  waters  accumulating  on  said  tract  of  land 
to  escape. 

Fifth,  That  the  water  turned  back  upon  the  lands  of  the 
plaintiffs  was  mere  surface-water,  resulting  from  rains  and 
snows  falling  upon  adjacent  lands,  shedding  towards  the  rail- 
way track  at  the  three  points  named. 

A  motion  for  a  new  trial  being  first  refused,  judgment  was 
given  upon  the  verdict. 

Although  various  questions  were  reserved  during  the  prog- 
ress of  the  proceedings  below,  the  only  question  made  in 
argument  here  is  upon  the  alleged  error  of  the  circuit  court 
in  its  instructions  to  the  jury. 

The  circuit  court  told  the  jury,  amongst  other  things,  that 
a  watercourse  is  a  stream  of  water  ordinarily  flowing  in  a 
certain  direction,  through  a  defined  channel,  with  bed  and 
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banks^  and  that  there  is  a  broad  distinction  between  a  stream 
of  water  and  tliose  occasional  outbursts  of  water  which,  in 
times  of  freshets,  fill  up  the  marshy  places,  and  run  over  and 
inundate  adjoining  lands;  that  a  watercourse  need  not  be 
shown  to  flow  continuously  ;  that  its  channel  may  sometimes 
be  dry,  but  there  must  always  be  substantial  indications  of  a 
stream  which  is  ordinarily  and  most  frequently  a  moving 
body  of  water;  also,  that  a  channel  made  by  mere  surface 
water,  resulting  from  rains  and  snows,  is  not  a  watercourse, 
unless  there  is  ordinarily  and  most  frequently  a  moving  body 
of  water  flowing  through  it;  that  falling  rain  and  melting 
snow  constitute  surface  water  which  the  owner  of  land  upon 
which  it  accumulates  raav  turn  into  a  natural  watercourse 
through  his  own  land,  or  which  he  may,  by  proper  legal  pro- 
ceedings, have  carried  off  through  the  adjoining  lands  of 
others ;  that  if  it  should  be  found  that  there  was  a  natural 
watercourse  at  all,  or  any  one,  of  the  places  at  wliich  it  was 
^charged  that  obstructions  had  been  erected,  and  that  the  rail- 
way company  caused  such  natural  watercourse  to  be  ob- 
structed by  the  erection  and  continuance  of  its  embankment, 
to  the  injury  of  the  plaintiffs,  they  were  entitled  to  recover; 
but  that  if  it  should  be  found  that  there  was  no  such  water- 
course at  any  of  the  places  named,  then  the  verdict  should 
be  for  the  defendant. 

Counsel  for  the  appellants  make  no  specific  objection  to 
any  particular  part  of  the  instructions  given,  of  which  the 
above  is  regarded  as  embracing  the  most  material  portions, 
but  contend,  in  general  terms,  that  the  distinction  sought  to 
be  made  between  streams  of  water  flowing  presumably  out 
of  the  ground,  and  channels  cut  by  mere  surface  water,  which 
have  been  used  for  a  long  period  of  time  to  carry  off  such 
water,  when  it  accumulates,  is  not  well  sustained  by  the  au- 
thorities, and  that,  hence,  in  that  respect,  the  instructions 
were  erroneous,  citing  authorities  on  the  subject  of  easements 
-and  the  right  of  way  over  the  lands  of  adjoining  proprietors. 
Vol.  109.— 33 
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But  upon  a  careful  review  of  the  instructions  they  appear 
to  us  to  be  correct  as  abstract  legal  propositions,  and,  there- 
fore, in  accord  with  the  weight  of  authority  upon  the  matters 
to  which  they  relate. 

There  was,  also,  evidence  given  at  the  trial  to  which  th^ 
instructions  as  given  were  applicable.  We  have,  consequently, 
no  reason  for  inferring  that  the  jury  were,  in  any  manner, 
misled  by  the  instructions  given  them  at  the  trial.  Taylor  v. 
Fickas,  64  Ind.  167  (31  Am.  R.  114)  ;  Schlichter  v.  PhilUpy, 
67  Ind.  201  ;  Tempkton  v.  Voahloe,  72  Ind.  134  (37  Am. 
R.  150)  ;  Cairo,  etc,  R.  R.  Co.  v.  Stevens,  73  Ind.  278  (38 
Am.  R.  139);  Benthall  v:  Seifert,  77  Ind.  302;  Chatiiberiw. 
Kyle,  87  Ind.  83 ;  Rice  v.  City  of  Evansville,  108  Ind.  7. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  16,  1887. 
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No.  12,096. 

Fisher  et  al.  v.  Syfers  et  al. 

Chattel  Mortgage. — Partnership. — Fraud, — Debtor  and  G-erfifar.— Fohi»- 
iary  Assifjnment. — A  chattel  mortgage  given  by  a  new  firm  to  secare  a 
bona  fide  indebtedness  of  the  old  partnership,  or  of  an  individual  mem- 
ber of  the  latter,  is  not  therefore  fraudulent  as  against  creditors  of  the 
new  firm,  nor  does  the  fact  that  an  assignment  for  the  benefit  of  Gred> 
itors  is  subsequently  made,  affect  its  validity. 

SA.y[E.—AIortgage  of  ^Terchandisie.  —  Ilencwuls  of  Stock. — A  stipulation  in  a 
chat*el  mortgage  covering  a  stock  of  merchandise,  that  additions  and 
renewals  of  the  stock  shall  be  deemed  to  be  covered  by  the  mortgage, 
will  not  vest  title  thereto  in  the  mortgasjee  unless  followed  by  possession 
by  the  latter  before  the  rights  of  others  attach,  but  it  does  not  render 
the  mortgage  invalid  on  its  face. 

Same.  — /*08»«is/oM  by  Mortgagor — Power  to  Sell. — A  fraudulent  intent  can 
not  be  judicially  inferred  from  the  fact  that  the  mortgagor,  by  the 
terms  of  the  mortgage,  may  reniain  in  possession,  with  leave  to  sell, 
even  though  he  be  not  required  by  a  stipulation  in  the  mortgage  to 
account  for  the  proceeds  of  the  sales. 
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Same. — Pleading. —  AUegaiions  <^  Fraud.  —  A  general  ayerment  of  fraud, 
without  more,  is  not  sufficient  to  defeat  a  chattel  mortgage.  Whether 
it  is  fraudulent  or  not  is  a  question  of  fact  to  be  determined  according 
to  the  circumstances  of  each  case. 

From  the  Parke  Circuit  Court. 

Z).  H,  Maxwell,  F.  31.  Howard  and  J.  R.  Courtney,  for 
appellants. 

8.  D.  Puett,  H.  E.  Hadley,  J.  L.  Griffiths  and  A.  F.  Potts, 
for  appellees. 

Mitchell,  J. — Syfers,  McBride  &  Co.  brought  this  action 
against  the  appellants  to  set  aside  certain  chattel  mortgages, 
executed  by  Charles  E.  and  Elizabeth  A.  Fisher,  doing  busi- 
ness under  the  name  of  Fisher  Bros. 

The  complaint  alleges  that  Fisher  Bros,  had  become  in- 
debted to  the  plaintiffs  for  goods,  wares  and  merchandise, 
sold  to  them  by  the  plaintiffs,  and  that  for  the  purpose  of 
defrauding  their  creditors,  the  defendants  Charles  E.  and 
Elizabeth  A.  Fisher  executed  certain  mortgages,  covering 
their  stock,  to  Daniel  D.  Fisher  and  Margaret  E.  Fisher, 
who  are  alleged  to  be  relatives  of  the  mortgagors. 

It  is  charged  that  the  mortgage  to  Daniel  D.  Fisher  was 
given  to  secure  a  note  executed  by  one  O.  P.  Fisher,  for- 
merly a  member  of  the  firm  of  Fisher  Bros.,  and  also  to 
indemnify  the  mortgagee  against  liability  on  account  of  his 
having  become  surety  for  the  old  firm  of  Fisher  Bros.,  on  a 
note  to  the  Rockville  National  Bank.  It  is  also  charged, 
that  the  mortgage  executed  to  Margaret  E.  Fisher  was  given 
as  a  security  for  an  individual  debt  due  from  Charles  E.  to 
Margaret  E.  Fisher.  The  complaint  charges  that  none  of 
the  debts  secured  by  the  several  mortgages  were  the  debts  of 
the  new  firm  of  Fisher  Bros.,  which  was,  as  before  stated, 
composed  of  Charles  E.  and  Elizabeth  A.,  to  which  firm  the 
plaintiffs  gave  credit,  but  that  they  were  either  the  debts  of 
the  old  firm  of  Fisher  Bros.,  which  was  composed  of  Charles 
E.  and  O.  P.  Fisher,  or  the  debts  of  the  individual  members 
of  the  old  firm. 
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The  complaint  charges  further,  that  since  the  execution  of 
the  several  chattel  mortgages  complained  of,  the  new  firm 
has  made  an  assignment  for  the  benefit  of  its  creditors;  that 
the  assignee  is  threatening  to  sell  the  partnership  property 
and  pay  off  the  mortgages,  in  fraud  of  the  rights  of  the  cred-. 
itors  of  the  new  firm. 

The  assignee  and  mortgagees  were  joined  with  the  mem- 
bers of  the  new  firm  as  parties  defendants. 

One  of  the  errors  assigned  and  presented  by  one  of  the 
appellants  is,  that  the  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  theory  upon  which  the  complaint,  as  well  as  the  ap- 
pellees' argument  in  support  of  it,  proceeds  is,  that  the  chat- 
tel mortgages  having  been  given  by  what  is  called  the  new 
firm  of  Fisher  Bros.,  to  secure  in  part  the  indebtedness  of 
the  old  firm,  and  in  part  the  debts  of  individual  members  of 
the  old  firm,  such  mortgages  were  in  law  fraudulent  as  re- 
spects the  creditors  of  the  new  firm. 

The  appellants  suggest  that  the  complaint  was  held  good 
below,  upon  the  theory  that  the  mortgages  therein  described 
were  per  ae  fraudulent,  because  of  a  recital  contained  in  each, 
to  the  effect  that  the  mortgagors  might  remain  in  possession 
of  the  goods  mortgaged,  and  continue  the  business,  without 
also  requiring  that  the  proceeds  of  sales  be  applied  to  the 
liquidation  of  the  mortgage  debt. 

The  complaint  can  not  be  maintained  upon  either  of  the 
theories  suggested.  The  rule  that  obtains  in  the  distribution 
of  the  estates  of  partners,  and  under  which  partnership  cred- 
itors are  entitled  to  priority  of  payment  out  of  the  partner- 
ship assets,  is  an  equitable  doctrine  for  the  benefit  and  pro- 
tection of  the  partners  respectively.  "Partnership  creditors 
have  no  lien  upon  partnership  property ;  their  right  to  pri- 
ority of  payment  out  of  the  firm  assets,  over  the  individual 
creditors,  is  always  worked  out  through  the  liens  of  the  part- 
ners." Wai^en  v.  Fai^mer,  100  Ind.  593.  Trentman  v. 
Swartzdl^  85  Ind.  443. 
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Upon  the  death  of  one  partner,  or  where  the  firm  becomes 
bankrupt,  or  where  the  partnership  assets  are  being  admin- 
istered by  a  court,  the  rule  of  equitable  distribution  is  appli- 
cable to  its  fullest  extent.  Where,  however,  the  partners 
have  the  possession  and  control  of  their  own  property,  they 
have  the  right  to  make  any  honest  disposition  of  it  they  see 
fit;  each  has  the  right  to  waive  his  equitable  lien,  and  to- 
gether they  may  sell,  assign  or  mortgage  the  property  of  the 
firm,  to  payor  secure  either  an  individual  debt  of  one  of  the 
partners,  or  the  debts  of  the  firm. 

Where  debts  are  fairly  owing  by  either  partner  individ- 
ually, the  mere  preference  of  individual  over  partnershij> 
creditors  by  the  execution  of  a  chattel  mortgage,  in  the  firm 
name,  or  by  authority  of  the  partners,  upon  the  property  of 
the  firm,  is  not  of  itself  such  a  fraud  upon  the  partnership 
creditors  as  will  authorize  the  setting  aside  of  the  chattel 
mortgage  at  the  suit  of  a  creditor.  National  Bank,  etc.,  v. 
Sprague,  20  N.  J.  Eq.  13;  Kirby  v.  Schoonmakery  3  Barb. 
Ch.  46;  Kennedy  v.  National  Union  Bank,  2S  Hun,  494;  In 
re  Kahley,  2  Biss.  383 ;  Jones  Chat.  Mort.,  section  44. 

Where  a  sale  or  pledge  of  partnership  property  is  fraudu- 
lent in  fact,  so  as  to  invoke  the  jurisdiction  of  the  court  on 
behalf  of  creditors  1o  set  it  aside,  the  equitable  rule  of  dis- 
tribution will  be  applied.     Hardy  v.  Mitchell,  67  Ind.  485. 

It  is  not  charged  in  the  complaint,  that  the  debts  which  the 
chattel  mortgages  were  given  to  secure  were  not  fairly  owing 
to  the  mortgagees. 

The  mere  fact  that  one  of  the  mortgages  was  given  to  the 
father-in-law  of  one  of  the  partners,  and  one  to  the  wife  of 
the  other,  is  no  impeachment  of  their  validity.  Xor  do  the 
general  averments,  that  the  mortgages  were  fraudulently  given, 
with  intent  to  hinder  and  delay  the  creditors  of  the  mort- 
gagors, count  for  anything,  in  the  absence  of  the  statement 
of  any  facts  which  go  to  impeach  the  consideration  of  i\v* 
mortgages,  or  which  raise  an  inference  of  fraud,  admitting  that 
the  consideration  was  fair. 
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Partners,  the  same  as  others,  may,  by  a  sale  or  mortgage 
of  the  partnership  property,  give  a  preference  to  their  cred- 
itors. If  a  sale  or  mortgage  is  made  in  good  faith,  to  secure 
a  bona  fide  debt  or  debts,  the  transaction  can  not  be  suc- 
cessfully assailed,  on  the  ground  that  the  creditors  preferred 
are  the  individual  creditors  of  the  several  partners.  That 
the  partners  subsequently  made  an  assignment  of  all  their 
property  for  the  benefit  of  all  their  creditors,  does  not  affect 
the  validity  of  the  mortgages.  Gr'ubbs  v.  Morris,  103  Ind. 
166,  and  cases  cited;  Henderson  v.  Pierce^  108  Ind.  462. 

The  mortgagees  having  acquired  a  right  to  the  property 
by  force  of  their  chattel  mortgages,  their  rights  can  not  be 
displaced  without  showing  actual  fraud.  Louden  v.  Ball, 
93  Ind.  232. 

The  chattel  mortgages,  which  are  in  the  usual  form,  after 
describing  the  stock  of  goods,  contain,  among  others,  sub- 
stantially the  following  stipulation:  That  the  mortgagors 
.should  retain  possession  of  the  stock,  and  operate  the  busi- 
ness, keeping  the  stock  replenished  from  time  to  time,  so  as 
to  keep  the  quantity  and  variety  substantially  intact,  with 
the  view  and  ])urpose  to  aid  in  the  payment  and  discharge  of 
the  notes  secured.  The  after-acquired  stock  was  to  be  con- 
sidered as  coming  under  the  terms  of  the  mortgages. 

The  stipulation  that  additions  and  renewals  to  the  stock 
that  might  thereafter  be  made  should  be  deemed  to  be  cov- 
ered by  the  mortgage  was  ineffectual,  without  more,  to  vest 
in  the  mortgagee  a  title  to  such  after-acquired  property.  Such 
a  stipulation  followed  by  possession  of  the  mortgagee,  before 
the  rights  of  others  attach,  has  been  held  effectual  to  vest  the 
latter  with  both  a  legal  and  equitable  right  to  after-acquired 
property.     Jones  Chat.  Mort.,  section  405. 

The  stipulation  did  not,  however,  render  the  mortgage  in- 
valid on  its  face.  Nor  does  the  right  of  the  mortgagors  to 
continue  in  possession  with  power  to  continue  the  business 
and  dispose  of  the  stock  at  retail,  make  the  mortgages  fraud- 
ulent per  se. 
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Under  the  more  recent  decisions  of  this  court,  based  upon 
a  construction  of  section  4924,  R.  S.  1881,  a  fraudulent  in- 
tent can  not  be  judicially  inferred  from  the  fact  that  the 
mortgagor,  by  the  terms  of  the  mortgage,  may  remain  in 
possession  with  leave  to  sell  the  property,  even  though  he  be 
not,  by  stipulation  in  the  mortgage,  required  to  account  for 
the  proceeds  of  such  sales.  Whether  the  mortgage  was  or 
was  not  actually  fraudulent,  is  a  question  of  fact  to  be  de- 
termined according  to  the  circumstances  of  each  particular 
<^se.  McFadden  v.  Fritz,  90  Ind.  590,  and  cases  cited ;  Des- 
sar  V.  Field,  99  Ind.  548;  Jones  Chat.  Mort.,  section  387. 

For  the  error  in  overruling  the  demurrer  to  the  complaint 
the  judgment  is  reversed,  with  costs. 

Filed  Feb.  16,  1887. 
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Green  r.  Groves  et  al. 

Contract. — Specific  Performance. — Scde  of  Real  Estate. — Statute  of  Frauds. — 
Husband  and  Wife. — Release  of  Inchoate  Interest. — Mortgage.  ~  Debtor  aiid 
Creditor.— X  verbal  agreement  by  a  creditor  with  the  wife  of  his  debtor, 
that  in  consideration  that  she  shall  join  her  husband  in  a  mortgage  of 
real  estate  belonging  to  the  latter,  thus  releasing  her  inchoate  interest, 
he  will,  upon  acquiring  title  through  foreclosure  and  sale,  convey  to  her 
a  certain  part  of  the  property,  is  a  parol  contract  for  the  sale  of  land 
within  the  meaning  of  the  statute  of  frauds,  and  if  the  mortgagee 
refuses  to  convey,  specific  performance  can  not  be  enforced. 

Same. — Part  Performance. — Payment  of  Consideration, — Ctmlinuation  of  Prece- 
dent Possession. — Neither  the  continuation  of  a  precedent  possession,  nor 
the  payment  of  the  consideration,  in  whatever  form,  is  such  part  per- 
formance of  a  parol  contract  for  the  sale  of  land  as  will  take  it  out  of 
the  statute  of  frauds. 

f^AME. — Refusal  to  Perform  Contract  to  Convey. — Fraud.— A  refusal  to  fulfil 
a  contract  to  convey  is  a  moral  wrong,  but  is  not,  in  itself,  such  fraud 
as  will  justify  a  decree  for  a  specific  performance  notwithstanding  tlie 
^statute  of  frauds. 

.  From  the  Hendricks  Circuit  Court. 
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L.  M.  Oampbell  and  H.  E.  Smith,  for  appellant. 
/.  8.  Duncan,  C.  W.  Smith,  J.  R.  Wilson,  T.  L.  Sullivan 
and  A.  Q.  Jones,  for  appellees. 

ZoLLARS,  J. — The  facts  stated  in  appellant's  complaint,  so 
far  as  they  are  essential  here,  are  as  follows :  In  1876,  appel- 
lant's husband,  Morton  D.  Green,  was  the  owner  in  fee  of  a 
tract  of  land,  and  also  three  lots  in  Brownsburg.  At  that 
time  he  was  indebted  to  his  kinsman  and  close  friend,  Morton 
W.  Groves,  in  the  sum  of  $2,000,  which  debt  was  evidenced 
by  a  promissory  note. 

He  was  also  indebted  to  other  persons;  his  whole  indebt- 
edness being  more  than  he  was  able  to  pay.  In  November 
of  that  year,  Groves,  desiring  to  have  his  debt  secured  and 
thus  acquire  a  preference  over  other  creditors,  applied  to  ap- 
pellant and  her  husband,  and  requested  them  to  give  him  a 
mortgage  upon  the  real  estate  above  mentioned  to  secure  his 
debt,  being  all  the  real  estate  that  Green  owned.  At  the  time 
he  made  this  request,  he  promised  appellant,  that  if  she  would 
join  in  the  mortgage  with  her  husband,  he.  Groves,  in  the 
event  he  was  required  to  foreclose  the  mortgage,  and  if  he 
should  purchase  the  real  estate  at  the  sheriff's  sale,  would, 
after  getting  a  sheriff's  deed,  upon  demand,  convey  to  her, 
appellant,  the  said  lots.  As  a  further  inducement  to  her  to 
join  in  the  execution  of  the  mortgage,  Groves  reprei^nted 
to  her  that  she  would,  by  the  method  proposed,  become  in- 
vested with  the  title  to  a  portion  of  the  real  estate  equal  to 
one-third  of  the  whole,  at  less  trouble  and  expense  than  she 
could  by  any  other  means;  that  the  expense  of  the  execution 
of  the  mortgage  and  the  foreclosure  of  the  same  would  be 
no  greater  by  reason  of  her  joining  in  the  execution,  and  that, 
finally,  being  the  owner  of  the  real  estate  by  a  sheriff's  sale 
and  deed,  the  cost  of  executing  a  deed  to  appellant  for  the 
lots  would  be  the  only  expense  incurred;  and  that  if  she 
should  not  so  join  in  the  mortgage,  in  order  to  get  her  one- 
third  interest  in  the  land  set  apart,  it  would  be  necessary  to 
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incur  the  expense  of  a  partition  suit.  Having  full  confidence 
in  the  integrity  of  Groves,  and  in  his  promise,  and  relying 
thereon,  appellant  joined  with  her  husband  in  the  mortgages 
that  covered  the  land  and  lots  above  mentioned. 

At  that  time,  and  ever  since,  appellant  was,  and  has  been, 
in  the  actual  possession  of  the  lots. 

In  May,  1878,  Groves  instituted  a  suit  for  the  foreclosure 
of  the  mortgages.  At  the  time  he  commenced  the  suit,  and 
at  the  time  the  summons  was  served  upon  appellant,  he  again 
promised  and  agreed  with  her,  that  if  she  would  allow  a  de- 
cree of  foreclosure  to  be  made  upon  default,  he  would  in  good 
faith,  and  for  her  use,  benefit  and  protection,  carry  out  his. 
original  promise,  to  convey  to  her  by  deed  the  said  lots. 

Relying  again  upon  his  promise,  she  made  default;  the 
mortgage  was  foreclosed,  and  a  decree  for  the  sale  of  the  real 
estate  was  rendered.  In  August,  1878,  the  real  estate  was 
sold  under  the  decree,  and  Groves  purchased  it  upon  a  bid 
of  $2,100,  being  the  full  amount  of  his  debt,  with  costs. 

At  the  time  of  the  sale  the  land  was  worth  $2,500  and  the 
lots  $800.  At  the  expiration  of  a  year  after  the  sale,  Groves 
received  a  sherifi^'s  deed,  and  within  a  very  short  time  there- 
after, and  before  having  an  opportunity  to  make  the  convey- 
ance of  the  lots  as  agreed  upon,  he  died  intestate,  leaving 
appellees  herein  as  his  minor  children  and  heirs  at  law. 

Thus,  the  heirs  of  Groves  hold  the  real  estate,  of  the  value 
of  over  $3,000,  for  a  debt  of  appellant's  husband  of  $2,000 
originally,  and  she  has  nothing.  The  prayer  of  the  com- 
plaint is  for  a  decree  for  a  specific  performance  of  the  contract 
between  her  and  Groves,  for  the  appointment  of  a  commis- 
sioner to  convey  the  said  lots  to  her,  and  that  her  title  thereto 
be  quieted  as  against  any  claims  by  appellees.  "And  she 
prays  for  general  relief  in  the  premises." 

A  demurrer  was  sustained  to  the  complaint,  and  a  judg- 
ment for  costs  was  rendered  against  appellant. 

From  that  judgment  she  appealed,  and  assigns  as  error  here 
the  ruling  of  the  court  in  sustaining  the  demurrer.     The  case 
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ras  made  by  tlie  coiuplaint  is  clearly  not  for  a  rescission  of  the 
contract  between  appellant  and  Groves,  and  the  recovery  of 
what  she  conveyed  to  him,  nor  for  money  damages.  This  is 
manifest  from  several  considerations.  In  the  first  place,  she 
released  her  right  in  the  land  and  the  lots ;  the  complaint 
has  reference  to  the  lots  alone. 

The  complaint  docs  not  treat  the  contract  between  appel- 
lant and  Groves  as  void  or  voidable,  but,  on  the  contrary,  is 
constructed  upon  the  theory  that  it  is  valid  and  enforceable, 
and  may  and  ought  to  be  specifically  enforced.  The  prayer 
is  not  that  appellant  may  have  restored  to  her  what  she 
parted  with  by  her  deed  to  Groves ;  not  that  the  one-third 
of  the  lots  and  land  may  be  set  ofi^  to  her ;  nor  that  she  may 
recover  money  damages,  by  reason  of  his  bad  faith  in  the 
non-fulfilment  of  the  contract,  but  that  the  contract  may  be 
enforced  according  to  its  terms. 

In  short,  the  action  is  upon  the  contract.  The  prayer 
^^  for  general  relief  in  the  premises  ^'  must  be  held  to  have 
relation  to  the  lots.  The  theory  of  the  complaint,  as  we 
have  said,  is,  that  appellant  is  entitled  to  recover  the  lots. 
If,  upon  that  theory,  it  is  insufficient,  the  demurrer  thereto 
\vas  properly  sustained.  Coftrell  v.  jEtna  Life  Ifis,  Co.,  97 
Ind.  311 ;  Western  Union  Tel  Co.  v.  Reed,  96  Ind.  195  (198); 
First  Natn  Bank  v.  Rooty  107  Ind.  224. 

In  the  second  place,  the  action  can  not  be  said  to  be  ibr 
money  damages,  because  the  proper  parties  are  not  shown  to 
be  before  the  court.  Under  exceptional  circumstances,  cases 
may  be  maintained  against  the  heirs,  which  are  ordinarily  to 
be  prosecuted  against  the  administrator.  This  is  not  shown 
to  be  such  a  case.  For  aught  that  appears,  there  may  be  an 
administrator  of  Groves'  estate,  or,  if  not,  one  ought  to  be 
appointed.  See  Schneider  v.  Piessner,  54  Ind.  524;  Bearss 
V.  Montgomery,  46  Ind.  544;  Walpole  v.  Bishop^  31  Ind. 
156.  Does  the  complaint,  then,  make  a  case  for  a  specific 
performance  of  the  contract  to  convey  the  lots  to  appellant? 

There  being  no  averment  that  the  contract  between  appel- 
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lant  and  Groves  was  in  writing,  it  must  be  assumed  tliat  it 
rested  in  parol.  Langford  v.  Freeman^  60  Ind.  46  ;  Carlisle 
V.  Brenntuiy  67  Ind.  12. 

The  statute  of  frauds  and  perjuries,  section  4904,  R.  S. 
1881,  provides  that  no  action  shall  be  brought  upon  any  con- 
tract for  the  sale  of  lands,  unless  the  promise,  contract,  or 
agreement,  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  person 
tliereunto  by  him  lawfully  authorized. 

The  contract  set  out  in  the  complaint  is  clearly  within  the 
statute  of  frauds.  Within  the  sense,  spirit  and  purpose  of 
that  statute,  it  is  a  contract  for  the  sale  of  land.  At  the 
time  the  contract  was  made,  appellant's  husband  owned  the 
land  and  lots.  Had  she  not  signed  the  mortgage,  upon  its 
foreclosure  and  a  sale  of  the  land  and  lots  under  the  decree, 
she  would  have  become  the  owner  in  fee  of  the  undivided 
one-third  thereof,  under  the  statute  of  1875.  Until  such 
sale,  she  had  but  an  inchoate  interest  in  the  lands  and  lots. 
The  release  of  that  inchoate  interest,  however,  was  a  suffi- 
cient consideration  for  the  promise  by  Groves.  Jarboe  v. 
Severin,  85  Ind.  496,  and  cases  there  cited. 

The  release  of  that  inchoate  interest  in  the  land  is  the 
alleged  consideration  for  the  agreement  on  the  part  of  Groves 
to  acquire  title  to  the  lots  aqd  convey  them  to  appellant.  In 
short,  the  substance  of  the  agreement  is,  in  the  sense  of  the 
statute  of  frauds,  that  Grove.<^  should  sell  the  lots  to  appel- 
lant— should  convey  the  title  thereto  to  her,  and  thus  make 
her  what  she  was  not  before,  the  owner  of  them.  * 

The  agreement  was  not  for  an  exchange  of  lands,  as  con- 
tended by  appellant's  counsel,  because  appellant  did  not  own 
any  of  the  land.  And  if  it  had  been,  it  would  have  been  no 
less  within  the  statute  of  frauds. 

Mr.  Waterman,  in  his  work  on  Specific  Performance  of 
Contracts,  at  section  279,  says :  "  There  is  no  difference  be- 
tween a  parol  sale  and  a  parol  exchange  of  lands,  in  regard 
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to  the  requisites  to  take  it  out  of  the  statute  of  frauds/^ 
That  doctrine  has  been  fully  recognized  and  sanctioned  by 
this  court.  Indeed,  the  precise  question  presented  by  the 
complaint  here  has  been  adjudicated  against  appellant  in  the 
case  of  Carlisle  v.  Brennan,  supra.  In  that  case,  the  wife 
joined  her  husband  in  the  execution  of  a  mortgage  to  secure 
the  husband's  debt,  with  the  verbal  agreement  between  her 
and  the  mortgagee,  that  he  should  foreclose  the  mortgage,  and 
thereby  perfect  the  title  to  the  real  estate  in  himself,  and, 
upon  payment  of  the  debt  by  the  wife,  convey  the  real  estate 
to  her.  In  pursuance  of  the  agreement,  the  wife  executed 
the  mortgage ;  it  was  foreclosed,  and  title  to  the  real  estate 
was  thereby  lodged  in  the  mortgagee ;  the  wife  paid  the  debt 
to  him,  and  after  all  that  was  done,  he  refused  to  convey  the 
real  estate  to  her. 

It  was  held  that  the  contract  was  within  the  statute  of 
frauds,  and  that  the  wife  was,  therefore,  not  entitled  to  a 
decree  for  a  specific  performance,  nor  to  a  decree  that  the 
mortgagee  held  the  land  in  trust  for  her. 

In  the  case  before  us,  the  wife  executed  the  contract  on 
her  part,  by  executing  the  mortgage.  So  she  did  in  that 
case,  and,  in  addition,  paid  the  debt  for  which  the  mortgage 
was  given.  In  that  case,  the  promised  conveyance  was  in 
consideration  of  the  execution  of  the  mortgage,  and  the  pay- 
ment of  the  debt  by  the  wife.  Here,  the  promised  convey- 
ance was  in  consideration  of  the  execution  of  the  mortgage 
by  the  wife. 

The  execution  of  the  mortgage  by  appellant  was  but  the 
payment  of  the  consideration  for  which  Groves  agreed  to 
convey  to  her  the  title  to  the  lots,  and  was  no  more  a  part 
performance  of  the  contract,  so  as  to  take  it  without  the 
statute  of  frauds,  than  would  have  been  a  payment  of  money. 
That  the  payment  of  the  purchase-money,  in  whatever  way  it 
may  be  paid,  is  not  such  a  part  performance  of  a  parol  con- 
tract for  the  sale  of  land  as  will  take  it  without  the  statute 
of  frauds,  is  well  settled.     Suraan  v.  Springaie,  67  Ind.  115 
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"(123);  Carlisle  v.  Brennan,  supra;  Railsback  v.  Walke,  81 
Ind.  409  (414);  Johns  v.  Johns,  67  Ind.  440;  Wallace  v. 
Jjong,  105  Ind.  622  (55  Am.  R.  222),  and  cases  there  cited. 

It  is  averred  in  the  complaint,  as  will  be  observed,  that  at 
the  time  the  contract  was  made  between  Groves  and  appel- 
lant, and  ever  since  until  the  institution  of  this  suit,  she  was, 
and  has  been,  in  possession  of  the  lots.  It  thus  appears  that 
the  possession  was  not  given  or  taken,  in  pursuance  or  by 
reason  of  the  contract. 

The  possession,  therefore,  was  not  a  part  performance  of 
the  contract,  so  as  to  take  it  without  the  statute  of  frauds,  be- 
cause it  preceded  the  contract.  Johns  v.  Johns,  supra,  p.  444, 
and  cases  there  cited  ;  Carlisle  v.  Brennan,  supra  ;  Bails- 
back  V.  Walke,  supra  ;   Pearson  v.  East,  36  Ind.  27. 

The  purpose  of  the  statute  of  frauds  is  to  prevent  fraud 
and  perjury;  in  other  words,  to  prevent  fraud  by  moans  of 
perjury.  The  philosophical  reason  why  a  part  performance 
will  take  a  parol  contract  without  the  statute  is,  that  the  acts 
constituting  such  part  performance,  of  themselves,  are  to  a 
greater  or  less  extent  evidence  of  the  contract. 

It  is  said  by  a  .standard  author :  "  The  general  principle  is, 
that  the  act  of  part  performance  must  have  reference  to  the 
contract,  be  in  execution  of  it,  and  be  an  act  which  would  be 
prejudicial  to  the  party  seeking  performance,  if  the  agreement 
were  not  enforced.  The  act  performed  should  tend  to  show,  not 
only  that  there  has  been  an  agreement,  but  also  to  throw 
liglit  on  the  nature  of  that  agreement,  so  that  neither  the  fact 
of  an  agreement,  nor  even  the  nature  of  that  agreement,  rests 
solely  upon  parol  evidence,  the  parol  evidence  being  auxil- 
iary to  the  proof  afforded  by  the  circumstances  of  the  case 
itself."  Waterman  Specific  Performance  of  Contracts,  sec- 
tion 261. 

Neither  the  simple  payment  of  a  sum  of  money,  nor,  what 
is  equivalent,  payment  in  something  else,  or  in  some  other 
way,  nor  the  continuation  of  possession,  existing  prior  to  the 
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alleged  contract,  tends  to  throw  light  on  the  nature  of  the 
contract,  or  to  show  that  there  was  such  a  contract. 

We  are  constrained  to  hold,  that  the  contract,  as  stated  in 
the  complaint,  is  within  the  statute  of  frauds,  and  that  no 
such  part  performance  is  shown  as  takes  it  without  the 
statute. 

Nor  is  such  fraud  shown  on  the  part  of  Groves,  or  his 
heirs,  as  will  entitle  appellant  to  a  specific  performance,  not- 
withstanding the  statute. 

The  most  that  can  be  said  is,  that  after  Groves  had  received 
from  appellant  the  consideration  for  which  he  agreed  to  con- 
vey the  lots  to  her,  he  neglected  and  refused,  and  his  heirs 
still  refuse,  to  convey  them  as  agreed.  If  that  were  sufficient 
fraud  to  take  the  contract  for  the  sale  of  land  without  the 
statute,  then,  in  every  case  where  the  purchase-money  is  paid, 
the  vendee  might  specifically  enforce  the  parol  contract  for 
the  convevance  of  the  land.  Such  is  not  the  law,  as  shown 
by  the  authorities  alreadv  cited. 

Appellant  relied  upon  the  veracity  and  integrity  of  Groves, 
believing  that  he  would  fulfil  his  engagement.  In  that  she 
was  mistaken.  He  neglected,  or,  to  put  it  stronger,  re- 
fused, to  convey  the  lots.  Such  a  refusal  is  a  moral  wron^:, 
but  it  is  not  such  a  fraud  as  will  justify  a  decree  for  a  specific 
performance,  notwithstanding  the  statute  of  frauds.  Caylor 
V.  Roe,  99  Ind.  1  (8),  and  authorities  there  cited.  See,  alf^o, 
Parker  v.  Heaton,  55  Ind.  1 ;  Inoin  v.  Hubbard,  49  Ind.  350 
(19  Am.  R.  679);  Sands  v.  Thompson,  43  Ind.  18. 

We  hold  that  the  contract,  as  stated  in  the  complaint,  is 
within  the  statute  of  frauds,  and  that  no  such  part  perform- 
ance or  fraud  is  shown  as  would  authorize  a  decree  for  a 
specific  performance  of  the  contract,  notwithstanding  the  stat- 
ute of  frauds. 

If  there  had  been  a  part  performance,  such  as  the  law  rec- 
ognizes, section  4908,  R.  S.  1881,  would  apply,  and  the  con- 
tract might  be  specifically  enforced. 

Under  the  averments  in  the  complaint,  appellant  is  not 
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entitled  to  the  relief  asked,  upon  the  ground  that  Groves 
held,  and  his  heirs  now  hold,  the  lots  in  trust  for  her.  See 
Mescall  v.  Tully,  91  Ind.  96,  and  cases  there  cited. 

It  is  not  to  be  understood  from  what  \ve  here  hold,  and  the 
reasons  stated  for  so  holding,  that  appellant  is  without  remedy. 
Nor  is  it  necessary  for  us  to  indicate  what  her  remedy  may 
be.  That  is  indicated,  if  not  definitely  settled,  bv  the  cases 
cited  by  her  learned  counsel.  See  Jarboe  v.  Severing  85  Ind» 
496.     See,  also,  Wallace  v.  Long,  supra. 

It  is  enough  here  that  the  facts  stated  in  the  complaint  are 
not  sufficient  to  entitle  appellant  to  a  decree  giving  her  a  title 
to  the  lots,  through  a  specific  performance  of  the  contract  be- 
tween her  and  Groves. 

Judgment  affirmed. 

Filed  Feb.  15, 1887. 
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109    687 

Criminal  Law. —  Anon.  —  Indictment. —  Occupancy  of  Dxcdling, —  In  an  IS  s^ 
indictment  for  arson,  it  is  unnecessary  to  charge  who  was  the  occupant  (loo  687 
of  the  dwelling-house  alleged  to  have  been  destroyed.  |M2   167 

Same. — Husband  and  Wife.—Ji  a  man  unlawfullv,  feloniously,  wilfullv 
and  maliciously  sets  fire  to  and  burns  the  dwelling-house  of  his  wife, 
wherein  she  permits  him  to  Live  with  her  as  her  husband,  he  is  guilty 
of  arson,  though  he  may  have  furnished  the  money  to  build  the  house. 

Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  verdict 
in  a  criminal  case,  on  the  sufficiency  or  weight  of  the  evidence,  where 
there  is  not  an  absolute  failure  of  evidence  on  some  material  point. 

Instructions  to  Jury. — Pt-esumption  on  Appeal.— Practice. — Where  the 
court  below  erred  in  refusing  to  give  to  the  jury  instructions  asked,  but 
the  record  does  not  show  that  it  contains  all  of  the  instructions  given, 
it  will  be  presumed  on  appeal,  in  aid  of  the  judgment,  that  the  law  oi 
the  instructions  refused  had  been  given  by  the  court  of  its  own  motion. 


From  the  Henry  Circuit  Court. 
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J.  3L  Brown  and  iJ.  Warner,  for  appellant, 
i.  T.  Michener,  Attorney  General,  (?.  W,  Duncan,  Prose- 
cuting Attorney,  and  /.  H,  Gillett,  for  the  State. 

HowK,  J. — The  indictment  in  this  case  charged,  "that 
William  Garrett,  on  the  25th  day  of  June,  1886,  at  Henry 
county,  in  the  State  of  Indiana,  did  then  and  there  unlaw- 
fully, feloniously,  wilfully  and  maliciously  set  fire  to  and 
burn  a  certain  dwelling-house,  then  and  there  situate,  of  the 
value  of  one  thousand  dollars,  then  and  there  being  the 
property  of  another  person,  to  wit,  Hannah  Garrett,  and  did 
then  and  there,  and  thereby,  unlawfully,'  feloniously,  wilfully 
and  maliciously,  burn  and  destroy  said  property,  to  the  dam- 
age thereof  in  the  sum  of  one  thousand  dollars,  contrary  to 
the  form  of  the  statute,"  etc. 

Upon  his  arraignment,  appellant  filed  his  written  plea  or 
answer  herein,  in  two  paragraphs,  in  substance  as  follows: 
1.  That  he  was  not  guilty,  as  charged  in  the  indictment; 
and  2.  For  a  further  and  special  answer,  he  averred  that  at 
the  time  of  the  commission  of  the  alleged  offence,  charged 
in  the  indictment,  he  was  of  unsound  mind. 

To  this  second  paragraph,  the  State  replied  by  a  general 
denial.  The  issues  joined  were  tried  by  a  jury,  and  a  ver- 
dict was  returned,  finding  appellant  guilty  as  charged  in  the 
indictment,and  assessing  his  punishment  at  confinement  in 
the  State's  prison  for  the  term  of  five  years,  and  a  fine  in  the 
sum  of  one  dollar.  Over  his  motion  for  a  new  trial,  the 
court  rendered  judgment  against  him  on  the  verdict. 

Errors  are  avssigned  here  by  the  appellant,  which  call  in 
<]uestion  (1)  the  overruling  of  his  motion  to  quash  the  indict- 
ment, (2)  the  overruling  of  his  motion  for  a  new  trial,  and 
(3)  the  sufficiency  of  the  facts  stated  in  the  indictment  to 
constitute  a  public  offence.  Only  one  objection  to  the  in- 
dictment, or  to  the  sufficiency  of  the  facts  stated  therein  to 
constitute  a  public  offence,  has  been  pointed  out  by  appel- 
lant's counsel,  in  their  brief  of  this  cause ;  and  that  is,  that 
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the  indictment  ought  to  have  shown,  by  proper  averment, 
who  was  the  actual  occupant  of  the  dwelling-house  burned. 
The  crime  for  which  appellant  was  indicted,  and  of  which  he 
was  convicted,  is  defined  and  its  punishment  prescribed  in 
section  1927,  R.  S.  1881.  So  far  as  applicable  to  the  case  in 
hand,  this  section  provides  as'  follows :  "  Whoever  wilfully 
and  maliciously  burns  or  attempts  to  burn  any  dwelling- 
house  or  other  building,  finished  or  unfinished,  occupied  or 
unoccupied,  whether  the  building  be  used  or  intended  for  a 
'dwelling-house  or  for  any  other  purpose;  *  *  *  the  proj)- 
€rty  so  burned  being  of  the  value  of  twenty  dollars  or  up- 
wards, and  being  the  property  of  another,  *  *  *  is  guilty 
of  arson,  and,  upon  conviction  thereof,  shall  be  imprisoned 
in  the  State  prison  not  more  than  twenty-one  years  nor  less 
"than  one  year,  and  fined  not  exceeding  double  the  value  of 
the  property  destroyed." 

It  is  manifest  from  this  statutoi-v  definition  of  the  offence 
charged  against  the  appellant,  that  the  question  of  the  occu- 
pancy of  the  dwelling-house,  burned  and  destroyed,  was  an 
immaterial  question,  and  that  it  was,  therefore,  wholly  un- 
necessary to  charge  in  the  indictment  who  was  the  occupant 
of  such  dwelling-house.  It  was  necessary,  however,  under 
the  statute,  that  the  indictment  should  show,  as  it  did,  that 
■the  dwelling-house  burned  was  the  property  of  another  per- 
son than  the  defendant,  and  should  give,  as  it  did,  the  name 
of  such  other  person.  Ritehey  v.  SiatCy  7  Blackf.  168; 
Wolf  V.  Statey  53  Ind.  30.  In  the  case  under  consideration, 
it  was  averred  in  the  indictment,  as  we  have  seen,  that  the 
dwelling-house  burned  by  appellant,  as  charged,  was  "the 
property  of  another  person,  to  wit,  Hannah  Garrett." 

On  the  trial  of  this  cause,  it  was  shown  by  the  evidence 
that  Hannah  Garrett,  the  person  named  in  the  indictment  as 
the  owner  of  the  dwelling-house  burned,  was  the  wife  of  the 
appellant,  William  H.  Garrett,  and  that  he  and  his  wife, 
Hannah,  occupied,  used  and  dwelt  in  such  house,  as  their 
Vol.  109.— 34 
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habitation  and  dwelling-house.  Upon  this  evidence  and  the 
facts  shown  thereby,  appellant's  counsel  have  predicated 
what  they  denominate  as  **  the  main  question  in  this  case,'^ 
namely :  Under  our  statute,  the  substance  of  which  we  have 
heretofore  quoted,  was  the  appellant  guilty  of  arson,  in  set- 
ting fire  to  and  burning,  as  he  did,  the  dwelling-house,  as 
charged  in  the  indictment?  At  common  law,  arson  is  an 
offence  against  the  possession,  and,  under  that  law,  appellant 
could  not  be  guilty  of  arson,  in  setting  fire  to  and  burning 
the  dwelling-house  while  he  was  in  lawful  possession  thereof, 
without  reference  or  regard  to  the  ownership  of  such  prop- 
erty. McNeal  v.  Woodsy'Z  Blackf.  485;  State  v.  Wolfenbergery 
20  Ind.  242 ;  3  Greenl.  Ev.,  sections  53  and  54,  and  notes. 
In  Snyder  v.  People,  26  Mich.  106,  a  case  similar  in  many 
respects  to  the  case  we  are  now  considering,  it  was  held  by 
the  Supreme  Court  of  Michigan,  that  arson  is  an  offence 
against  the  habitation,  and  regards  the  possession  rather  than 
the  property;  and  that  a  husband,  living  with  his  wife  and 
having  a  rightful  possession,  jointly  with  her,  of  a  dwelling- 
I  house  which  she  owns  and  they  both  occupy,  is  not  guilty  of 

arson  in  burning  such  dwelling-house.  It  was  further  held 
by  the  same  learned  court,  in  the  same  case,  that  the  statutes 
of  the  State  of  Michigan,  for  the  protection  of  the  rights  of 
married  women,  had  not  changed  the  marital  unity  of  hus- 
band and  wife ;  nor  had  they  changed  the  common  law  rule 
as  to  arson,  where  the  burning  is  by  the  husband  of  the  house 
of  the  wife,  occupied  by  both  as  a  dwelling  or  residence ; 
that  such  burning  would  not  be  arson  at  common  law,  nor 
was  it  the  burning  of  the  dwelling-house  of  another,  con- 
templated by  the  statute  of  Michigan,  defining  the  offence  of 
I  arson. 

I  Appellant's  counsel  chiefly  rely  upon  the  doctrine  of  the 

j  case  last  cited  for  the  reversal  of  the  judgment,  in  the  case 

I  under  consideration.     We  are  of  opinion,  however,  that  it 

can  not  be  correctly  said  that  our  statutes,  for  the  protection 
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of  the  rights  of  married  women^  have  made  no  change  in  the 
marital  unity  of  husband  and  wife^  as  at  common  law,  in  so 
far,  at  least,  as  the  separate  property  of  the  wife  is  concerned. 
Thus,  in  section  5117,  R.  S.  1881,  in  force  since  September 
19th,  1881,  it  is  provided  as  follows:  "A  married  woman 
may  take,  acquire,  and  hold  property,  real  or  personal,  by 
conveyance,  gift,  devise,  or  descent,  or  by  purchase  with  her 
separate  means  or  money ;  and  the  same,  together  with  all 
the  rents,  issues,  income,  and  profits  thereof,  shall  be  and  re- 
main her  own  separate  property,  and  under  her  own  control, 
the  same  as  if  she  were  unmarried." 

Of  course,  these  statutoiy  provisions  are,  to  some  extent, 
in  derogation  of  the  common  law,  and  must  be  construed 
strictly ;  but,  in  so  far  as  they  are  inconsistent  with  the  com- 
mon law  and  the  marital  unity  of  husband  and  wife  recog- 
nized therein,  they  must  be  regarded  as  the  law  of  this  State. 
This  is  settled  by  our  decisions.  Haas  v.  Shaw,  91  Ind.  384 
(46  Am.  R.  607)  ;  Frazer  v.  Clifford,  94  Ind.  482 ;  Dodge  v. 
Kinzyy  101  Ind.  102 ;  Bamett  v.  Harahbarger,  105  Ind.  410. 

Under  these  statutory  provisions,  declaring  that  the  prop- 
erty of  a  married  woman  "  shall  be  and  remain  her  own  sep- 
arate property,  and  under  her  own  control,  the  same  as  if  she 
were  unmarried,"  it  must  be  held,  we  think,  as  we  now  hold, 
that  the  dwelling-house  of  Hannah  Garrett,  mentioned  in 
the  indictment,  though  occupied  by  her  and  her  husband,  the 
api)ellant,  as  a  dwelling  or  residence,  was  the  property  of  an- 
other person  than  the  appellant,  within  the  contemplation  of 
our  statute  defining  the  offence  of  arson. 

It  will  be  readily  seen  from  an  examination  of  section  1927, 
supra,  that  arson  as  defined  in  our  statute  is  a  different  offence, 
in  many  respects,  from  arson  at  the  common  law.  Arson  as 
defined  in  our  statute  is  an  offence  against  the  property,  as 
well  as  the  possession ;  and  the  question  of  occupancy  or  non- 
occupancy,  habitation  or  non-habitation,  of  or  in  the  prop- 
erty, as  we  have  seen,  becomes  and  is  an  immaterial  question^ 
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in  view  of  the  statutory  definition  of  the  offence.  It  is  the 
law  of  this  State,  we  think,  that  if  a  man  unlawfully,  felo- 
niously, wilfully  and  maliciously  sets  fire  to  and  burns  the 
dwelling-house  of  his  wife,  wherein  she  permits  him  to  live 
with  her  as  her  husband,  he  is  guilty  of  the  crime  of  arson, 
as  such  crime  is  defined  in  our  statute. 

It  is  claimed  that  the  trial  court  erred  in  excluding  certain 
evidence  offered  by  appellant,  tending  to  prove  that  he  had 
furnished  certain  money  to  pay  for  building  the  house.  There 
was  no  available  error,  we  think,  in  the  exclusion  of  this 
offered  evidence.  Even  if  he  had  furnished  all  the  money  to 
build  the  house,  it  became  and  was  the  property  of  his  wife; 
and,  in  setting  fire  to  and  burning  such  house,  he  was  guilty 
of  arson. 

Appellant's  counsel  also  complain  of  the  court's  refusal  to 
give  the  jury  certain  instructions  at  their  request.  In  their 
brief  of  this  cause,  counsel  show  very  clearly,  as  it  seems  to 
us,  that  the  trial  court  gave  the  jury,  of  its  own  motion  and 
in  its  own  language,  the  law  of  the  instructions  asked  for  by 
them  and  refused.  Besides  this,  it  is  not  shown  by  the  record 
that  it  contained  all  of  the  court's  instructions  to  the  jury; 
and  in  such  case,  if  it  appeared  that  the  court  erred  in  its 
refusal  to  give  any  instruction,  we  would  be  bound  to  pre- 
sume in  aid  of  the  judgment,  that  the  law  of  such  instruction 
had  been  given  to  the  jury  by  the  court  of  its  own  motion. 
Fitzgerald  v.  JerolamaUy  10  Ind.  338 ;  Myers  v.  Jfurphy,  60 
Ind.  282 ;  Stott  v.  Smith,  70  Ind.  298. 

Finally,  appellant's  counsel  question  in  argument  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict.  It  is  not 
<.»laimed  that  there  is  an  absolute  failure  of  evidence,  on  any 
material  point,  to  sustain  the  verdict ;  and  it  has  been  ap- 
proved by  the  trial  court.  In  such  case,  we  can  not  disturb 
the^erdict,even  in  a  criminal  cause,  upon  the  weight  or  suf- 
ficiency of  the  evidence.  Hudson  v.  Staiej  107  Ind.  372,  and 
cases  there  cited. 
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We  have  found  no  error  in  the  record  which  requires  the 
reversal  of  the  judgment. 

The  judgment  is  affirmed^  with  costs. 
FUed  Feb.  18, 1887. 


No.  12,428.  (|JJ_^| 

The  State,  ex  rel.  Horrall,  Drainage  Commissioner, 

V.  Thompson,  Trustee. 

Drainage. — Highway. — AsaesgnierU  Against  Ti/umship. — Enjoreemeni  by  Man- 
date, — A  township  may  be  assessed,  in  a  drainage  proceeding,  for  benefits 
to  a  highway,  and  when  the  assessment  is  properly  made,  payment  may 
be  enforced  by  mandate. 

From  the  Knox  Circuit  Court. 

W,  A.  Gallop y  G.  W.  Shaw  and  G,  B.  Keasinger^  for 
appellant. 

G,  G.  Reily  and  W,  G.  Niblaoky  for  appellee. 

Elliott,  C.  J. — The  petition  avers  that  the  relator  is  one 
of  the  commissioners  of  drainage  appointed  by  the  Knox  Cir- 
cuit Court;  that  proceedings  were  prosecuted  for  establishing 
a  ditch  and  assessing  the  expense  of  constructing  it  upon  land- 
owners ;  that  the  petition  for  the  ditch  alleged  that  its  con- 
struction would  benefit  a  public  highway  belonging  to  Decker 
township,  of  which  township  the  appellee  is  the  trustee;  that 
notice  of  the  petition  in  the  drainage  case  was  given  to  the 
trustee ;  that  the  assessment  against  Decker  township  was  two 
hundred  dollars,  and  that  a  final  order  approving  reports  and 
assessments  was  made  by  the  court. 

It  is  also  alleged  that  the  trustee  has  in  his  hands  funds 
belonging  to  the  township  sufficient  to  pay  the  assessment. 
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The  prayer  is  for  a  writ  of  mandate  to  compel  the  trustee  to 
pay  the  assessment. 

Under  the  decision  in  Young  v.  Wells,  97  Ind.  410,  the 
assessment  against  the  township  was  properly  made,  and,  if 
properly  made,  it  must  be  enforceable.  The  case  cited  has 
been  followed  and  approved  in  a  subsequent  case,  and  must 
be  regarded  as  correctly  expressing  the  law.  Grimes  v.  Coe, 
102  Ind.  406. 

As  the  court  had  authority  to  make  the  assessment,  it  is 
legally  enforceable  against  the  township.  There  is  no  dis- 
cretion in  the  township  trustee  to  pay,  or  refuse  to  pay,  an 
assessment  made  by  the  court  in  a  drainage  proceeding,  for, 
after  the  case  has  been  determined  by  a  judgment,  the  ques- 
tion of  the  validity  of  the  assessment  is  conclusively  estab- 
lished as  against  a  collateral  attack.  If  there  is  a  valid  as- 
sessment, it  is  the  imperative  duty  of  the  township  trustee  to 
pay  it  if  he  has  money  belonging  to  th^  proper  funds  in  his 
hands.  A  duty  of  such  a  character  may  be  enforced  by  man- 
date. 

The  decision  in  Jones  v.  Dunn,  90  Ind.  78,  does  not,  when 
properly  understood,  conflict  with  the  decision  in  Young  v. 
Welhy  supra.  All  that  is  decided  in.  the  former  case  is,  that, 
under  the  statutes  there  referred  to,  the  superintendent  of 
roads  is  the  proper  officer  to  determine  the  expediency  of 
filing  a  petition  to  construct  a  ditch  for  the  benefit  of  a  high- 
way. 

The  judgment  in  the  ditch  case  concludes  the  appellee  as 
to  all  questions  which  might  have  been  properly  litigated  in 
that  case,  so  that  the  only  question  presented  by  this  record 
is  as  to  the  jurisdiction  of  the  court  to  render  that  judgment, 
and,  as  we  have  seen,  it  did  possess  that  jurisdiction.  All 
questions  as  to  the  regularity  of  those  proceedings  are  settled 
by  that  judgment,  and  nothing  now  remains  for  the  trustee 
to  do  but  to  pay  the  assessment.  It  is  not  necessary  for  the 
superintendent  of  roads  to  order  the  payment  of  the  assesa- 
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ment,  for  that  was  done  much  more  effectually  by  the  judg- 
ment in  the  ditch  proceedings  than  the  superintendent  could 
<\o  it. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Filed  Feb.  15, 1887. 


No.  13,387. 

PiEBCE  V.  The  State. 

pRAcncB. — Exception  to  Opinion  Instead  of  Decision, — New  Trial, — Oriminal 
Law, — An  exception  to  the  opinion  of  the  court  in  overruling  a  motion 
for  a  new  trial,  instead  of  to  its  decisionj  which  is  more  tecliuically 
accurate,  is  sufficient  to  present  the  question. 

Intoxicating  Liquor. — Sale  on  Sunthy. — Evidence. — The  appellant  kept  a 
hotel,  to  which  a  saloon,  owned  by  him,  was  attached.  It  was  separated 
from  the  hotel  office  by  a  hall,  from  which  doors  opened  into  each. 
The  prosecuting  witness  entered  the  office  on  Sunday  and  passed  through 
the  hall  into  the  saloon.  The  appellant  was  not  present,  nor  did 
the  witness  see  him  about  the  premises,  but  one  of  his  boarders  and  two 
or  three  other  persons  were  in  the  saloon,  standing  some  distance  from 

'  the  bar.  The  witness  asked  the  boarder  if  he  had  any  beer,  and  the 
latter  replied :  "  There  is  a  bottle ;  why  don't  you  take  it?  "  A  bottle 
of  beer  and  a  beer  glass  were  on  the  counter.  The  witness  poured  out 
a  glass  of  beer,  drank  it,  left  the  price  of  the  drink  on  the  counter  and 
passed  out  by  the  way  he  had  entered. 

Held,  that  the  evidence  is  sufficient  to  sustain  a  verdict  finding  the  appel- 
lant guilty  of  an  unlawful  sale  on  Sunday. 

Ileldj  also,  that  the  conversation  between  the  prosecuting  witness  and  the 
boarder  was  properly  admitted  in  evidence. 

From  the  Kosciusko  Circuit  Court. 

J,  8.  Fraser,  W,  D,  Fraser  and  L,  H.  Haymond^  for  appellant. 
L,  T.  Michenej',  Attorney  General,  and  /.  H,  Oillett,  for  the 
State. 

Mitchell,  J. — The  appellant  was  convicted  in  the  court 


100    685 

194    304 


636  SUPREME  COURT  OF  INDIANA, 


Pierce  v.  The  State. 


below  of  having  unlawfully  sold  intoxicating  liquor  on  Sun- 
day, contrary  to  the  statute. 

The  overruling  of  his  motion  for  a  new  trial  is  the  only 
error  discussed  here. 

The  attorney  general  makes  the  point  that  the  recoi-d  faila 
to  show  that  the  appellant  excepted  to  the  ruling  or  decision 
of  the  court,  in  overruling  the  motion  for  a  new  trial. 

In  that  connection  the  record  entry  made  by  the  clerk  re- 
cites as  follows :  "  And  the  court,  being  sufficiently  advised 
in  the  premises,  does  now  overrule  said  motion,  to  which 
opinion  of  the  court  the  said  defendant  by  counsel  excepts.'* 

Section  1845,  R.  S.  1881,  sec.  270  of  the  code  regulating 
criminal  procedure,  enacts,  in  substance,  that  a  defendant 
may  take  an  exception  to  any  decision  of  the  court,  etc. 

"  Opinion  '^  and  "  decision,"  it  is  said,  are  not  synonymous 
in  meaning,  and,  therefore,  an  exception  to  the  opinion  of 
the  court  is  not  an  exception  to  its  decision. 

The  terms  "  opinion  "  and  "  decision  "  are  sometimes  used 
interchangeably  in  the  statute.  Thus,  in  section  1846,  the 
provision  is,  that  the  prosecuting  attorney  may  except  **  to 
any  opinion  of  the  court,''  and  reserve  the  point  of  law  for 
the  decision  of  the  Supreme  Court.  Whether  the  exception  in 
a  criminal  proceeding  be  by  the  defendant,  or  by  the  prose- 
cuting attorney,  it  must  relate  to  some  ruling  or  decision 
made  in  the  progress  of  the  case.  While  it  is  doubtless 
more  technically  accurate  to  except  to  the  decision  of  the 
court,  it  is  equally  available  to  present  the  question,  if  the 
exception  be  to  the  opinion.  Although  the  court  may  an- 
nounce its  ruling  and  the  reasons  therefor,  orally,  it  is  well 
understood  that  an  exception,  taken  by  either  party  at  the 
time,  is  an  exception  to  the  ruling  or  decision,  made  upon 
the  matter  before  the  court,  and  not  to  the  reasons  or  opin- 
ion which  the  court  may  have  given.  The  case  of  Houston 
V.  Willianis,  13  Cal.  24,  is  distinguishable. 

The  chief  contention  of  the  appellant  is,  that  the  evidence 
fails  to  sustain  the  verdict  of  the  jury. 
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The  facts  make  a  case  like  this :  The  appellant  kept  a  hotel 
near  the  depot,  in  Warsaw,  Indiana,  to  which  there  was  a 
saloon  attached.  There  was  a  hall  in  the  building,  between 
the  hotel  office  and  the  saloon.  In  this  there  were  doors 
which  communicated  into  the  office  and  saloon  respectively. 
The  room  in  which  the  saloon  and  bar  were  kept  was,  so  far 
as  appears,  devoted  exclusively  to  the  saloon  business,  leaving 
no  occasion  to  keep  it  open  on  Sunday,  so  far  as  carrying  on 
the  business  of  the  hotel  was  concerned.  The  saloon  wa& 
kept  by  the  appellant.     The  liquors  therein  belonged  to  him. 

The  witness  to  whom  the  sale  was  charged  to  have  been 
made  testified,  that  he  went  into  the  hotel  office  on  Sunday,, 
and  that  he  did  not  remember  to  have  seen  either  the  appel- 
lant or  his  clerk  about.  He  passed  from  the  office  through 
the  hall  into  the  saloon.  He  found  there  a  man  by  the  name 
of  Gundecker  and  two  or  three  others,  all  of  whom  were 
standing  some  distance  from  the  bar.  Gundecker  was  a 
boarder  at  the  appellant's  hotel.  The  witness  asked  Gun- 
decker whether  he  had  any  beer.  The  latter  replied  :  **  There 
is  a  bottle,  why  don't  you  take  it.''  There  was  a  bottle  of 
beer  and  a  beer  glass  on  the  counter.  The  witness  took  the 
bottle,  poured  out  a  glass  of  beer,  and  drank  it.  Leaving  a 
nickel  on  the  counter,  he  passed  out  by  the  way  he  entered 
into  the  hotel  office.  This  is  the  substance  of  all  the  evi- 
dence given  in  the  cause. 

It  was  not  explained  how  the  saloon  came  to  be  open  on 
Sunday,  with  the  appellant's  boarder  and  two  or  three  other 
persons  in  it ;  nor  was  there  any  explanation  of  how  it  came 
about,  that  the  bottle  of  beer  and  glass  were  so  conveniently 
displayed  on  the  counter;  nor  by  what  authority  the  boarder 
presumed  upon  the  liberality  of  his  host,  when  he  directed 
the  attention  of  the  witness  to  the  bottle  and  glass  on  the 
counter ;  nor  why  the  witness  thought  the  propriety  of  the 
occasion  demanded  that  he  should  leave  the  price  of  the  drink 
on  the  counter.  All  this  may  have  occurred  without  the  ap* 
pellant's  knowledge  or  consent.     The  facts  were,  however^ 
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^capable  of  supporting  a  different  conclusion.  The  jury  may 
have  inferred  that  the  method  resorted  to  was  a  means  of 
evading  the  statute,  which  makes  it  a  misdemeanpr  to  sell, 
barter  or  give  away  any  intoxicating  liquor,  to  be  drank  as 
a  beverage,  on  Sunday.  This  inference  must  have  been  drawn 
by  the  jury,  otherwise  an  acquittal  must  have  followed. 

The  sale,  barter  or  gift  of  intoxicating  liquors  on  Sunday, 
to  be  drunk  as  a  beverage,  stands  upon  a  somewhat  different 
basis  from  similar  transactions  on  a  secular  day.  There  are 
no  circumstances  under  which  sales,  for  such  a  purpose,  cau 
«be  lawfully  made  on  that  day.  In  contemplation  of  law,  that, 
like  other  secular  business,  is  to  be  suspended  on  Sunday, 
persons  are  ordinarily  held  to  take  some  notice  whether  or 
not  the  law  is  being  violated  in  the  conduct  of  a  business 
which  is  under  their  control,  and  which  is  being  conducted  on 
premises  which  they  themselves  occupy. 

When,  therefore,  the  State  had  made  it  to  appear  in  evi- 
dence, that  a  sale,  or  what  amounted  to  a  sale,  of  intoxicat- 
ing liquors  had  been  made  on  Sunday,  in  the  appellant's 
saloon,  which  was  in  a  building  whi(5h  the  appellant  himself 
occupied,  and  by  a  person  who  was  apparently  in  control  of 
ihe  saloon  at  the  time,  such  facts  were  presented  as  authorized 
the  jury  to  infer  that  the  saloon  was  open,  and  the  sale  was 
made  with  the  appellant's  consent. 

It  was  not  necessary  that  the  appellant  should  have  au- 
thorized or  directed  the  particular  sale  in  question.  The  fact 
that  ready  access  was  obtainable  to  the  saloon,  and  that  three 
•or  four  pei*sons  were  already  there  when  the  prosecuting  wit- 
ness entered,  and  all  the  circumstances  taken  together,  may 
have  induced  the  belief  in  the  minds  of  the  jury,  that  the 
saloon  was  accessible  to  all  such  as  knew  the  way,  and  that 
liquors  were  obtainable  by  doing  as  the  witness  did.  The 
case  is  not  distinguishable  from  Showalter  v.  Staiey  84  Ind. 
^62,  and  Dard  v.  Siate,  83  Ind.  60.  It  is  in  its  facts  like  the 
•case  of  Stultz  v.  States  96  Ind.  456. 
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Where  facts^  from  which  guilt  may  fairly  be  deduced,  are 
left  wholly  unexplained^  and  the  jury  draw  the  inference  that 
the  defendant  is  guilty,  this  court  is  not  authorized  to  reverse. 

Objection  is  made  to  the  ruling  of  the  court  in  permitting 
the  prosecuting  witness  to  detail  to  the  jury  what  was  said 
by  the  witness  to  Gundecker,  and  by  the  latter  in  reply,  at  the 
time  the  beer  was  obtained. 

It  is  said  that  the  conversation  was  had  in  the  appellant's 
absence,  and  that  there  was  no  proof  that  Gundecker  was  the 
agent  or  bartender  of  the  appellant.  As  we  have  already 
seen,  the  saloon,  which  was  part  of  the  same  building  in 
which  the  appellant  resided,  was  open  on  a  day  when  the 
prosecution  of  the  business  therein  conducted  was  unlawful. 
Gundecker  was  there  assuming  control  or  authority  over  the 
appellant's  property.  In  pursuance  of  his  authority,  real  or 
assumed,  a  sale  of  liquor  resulted.  The  State  had  the  right 
to  show  the  facts  and  surrounding  circumstances,  and  leave 
them  for  further  explanation,  or  for  such  legitimate  inference 
as  might  arise  from  them.  There  was  no  error  in  admitting 
the  evidence. 

The  bill  of  exceptions  recites  that  during  the  closing  ar- 
gument, the  prosecuting  attorney  remarked  upon  the  diffi- 
culty of  securing  convictions  in  cases  like  this,  and,  further, 
that  an  acquittal  in  this  case  would  be  an  assurance  to  the 
appellant  to  continue  selling  liquor  to  boys  on  Sunday,  and 
other  remarks  of  a  similar  character,  to  which  exception  was 
taken  by  the  defendant. 

The  record  does  not  disclose  what  action  was  taken  by  the 
court  in  respect  to  the  matters  excepted  to,  or  that  the  at- 
tention of  the  court  was  called  to  the  objectionable  parts  of 
the  prosecutor's  speech.  "Whatever  may  be  said  of  the  re- 
marks to  which  exceptions  were  taken,  they  were  not  such 
an  abuse  of  the  prosecutor's  privilege  that  they  may  not 
have  been  set  right  by  proper  admonition  from  the  court,  at 
the  time. 


Itt   540 


i»  2Be| 

109  540 
188  804 
188  JOI 

109  540 
i38    610 

109  540 
14'i  200 
143    839 


540  SUPREME  COURT  OF  INDIANA, 

Harris  el  al.  v.  Carpenter  et  ai. 

We  find  no  error  which  could  have  prejudiced  the  substan- 
tial rights  of  the  appellant.  The  judgment  is,  therefore, 
affirmed,  with  costs. 

Filed  Feb.  16, 1887. 


No.  12,311. 

Harris  et  al.  v.  Carpenter  et  al. 


WlIiL. — ConsLrucLion, —  Vested  and  Contingent  liemainders. — The   law   favors 
vested  estates,  and  no  remainder  will  be  construed  to  be  contingent  which 
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109  540  may*  consistently  with  the  intention,  be  deemed  vested.. 


1^     '^  Same. — Survivorship. — Liieniion. — Survivorship  is  generally,  in  the  absence 
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jlOB   640  ^^  ^°  expressed  or  fairly  implied  intention  to  the  contrary,  construed 

16?   ?5?  to  refer  to  the  testator's  death. 


-^  Same. —  Vested  Remainder. — A  testator  devised  certain  land  to  his  wife  for 

f  166    463  life,  providing  that  ^*  at  her  death  the  same  shall  be  the  property  of  and 

109"' 5W  P^^  *^  ™y  daughter,  L.,  in  fee ;  but  if  she,  said  L.,  be  not  living,  then 

171     3R4  to  her  heirs  forever." 

Held,  that  the  survivorship  referred  to  the  testator's  death,  and  that  the 
daughter  took  a  vested  remainder  in  fee. 

From  the  Marion  Superior  Court. 

A.  C.  Harris  and  W,  H.  Calkins,  for  appellants. 
/.  S,  Duncan,  C.  W.  Smith  and  J,  R,  Wilson,  for  appel- 
lees. 

NiBLACK,  J. — The  complaint  in  this  case  alleges  that,  on 
the  4th  day  of  September,  1871,  Obadiah  Harris,  then  being 
the  owner  of  certain  real  estate  situate  in  the  county  of  Marion^ 
in  this  State,  upon  which  he  resided,  together  with  certain 
personal  property,  executed  and  published  his  will  disposing 
of  all  of  his  property  ;  that  the  said  Harris  died  in  April, 
1875,  being  still  the  owner  of  the  property  described  in  his 
said  will ;  that  said  will  was  afterwards  duly  admitted  to  pro- 
bate, the  substantial  part  of  which  is  as  follows : 

"Item  1.    I  give  and  devise  to  my  wife,  Ruth  Harris,  all 
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of  the  stock,  household  goods,  furniture,  provisions,  farm- 
ing implements  and  other  goods  and  chattels  on  my  farm, 
and  which  I  may  own  at  the  time  of  my  decease,  to  be  hers 
forever. 

"  Item  2.  I  further  give  and  devise  to  her,  in  lieu  of  her 
interest  in  my  lands,  the  following  part  and  parcel  of  the  farm 
in  Wayne  township,  Marion  county,  State  of  Indiana,  on 
which  we  now  reside,  bounded  and  described  as  follows,  to 
wit:''  (Then  comes  a  description  of  the  land).  "She,  my 
said  wife,  to  have  the.  same  after  my  death  for  and  during 
the  period  of  her  natural  life  ;  and  at  her  death  the  same  shall 
be  the  property  of  and  pass  to  my  daughter,  Laura  Carpen- 
ter, the  wife  of  Henry  W.  Carpenter,  in  fee  ;  but  if  she,  said 
Laura,  be  not  living,  then  to  her  heirs  forever. 

"  Item  3.  The  remainder  of  my  said  farm,  bounded  and 
described  as  follows:"  (Describing  the  land)  ;  "shall,  after 
my  death,  be  sold  by  my  executor  in  such  manner  and  on 
such  terms  as  may  be  deemed  best  for  the  purpose  of  real- 
izing the  greatest  sum  therefor;  and  the  proceeds  arising 
therefrom  I  give  and  devise  to  my  heirs  other  than  the  said 
Laura  and  my  said  wife,  to  be  distributed  by  my  executor  in 
the  following  manner,  that  is  to  say : 

"(1)  To  my  daughter,  Hannah  Wilson,  wife  of  Andrew 
Wilson,  one-seventh  (Jf)  part  thereof. 

"(2)  To  Nancy  Ballard,  my  daughter,  wife  of  Joseph  Bal- 
lard, the  one-seventh  (^)  part  thereof. 

"(3)  To  my  daughter,  Naomi  Johnson,  wife  of  Marion 
Johnson,  the  one-seventh  (1)  part  thereof. 

"(4)  To  my  son,  John  Haney  Harris,  the  one-seventh  (^) 
thereof. 

"(5)  To  my  granddaughter,  Dora  Miller,  one-seventh  (^) 
thereof. 

"(6)  To  my  two  granddaughters,  Narcissa  Cuttington  and 
Minerva  Gotham,  heirs  of  my  daughter  Avis,  now  deceased, 
«ach  one-half  (i)  of  one-seventh  (^)  thereof. 

"(7)  To  the  heirs  of  my  son,  Lewis  Harris,  deceased,  the 
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one-seventh  {^  thereof,  to  be  divided  between,  tbem  in  the 
proportion  provided  by  law  in  ease  of  descent  of  property  to 
them  from  me  at  the  time  of  my  death. 

"  Item  4.  After  my  just  debts  are  paid,  I  give  the  rest  of 
my  property,  of  which  I  may  die  seized,  both  personal  and 
real,  after  paying  to  my  wife,  Ruth,  the  sum  of  one  thousand 
dollars  ($1,000),  to  my  grandchildren  living  at  the  time  of 
my  death,  to  be  divided  equally  between  them." 

"Item  5"  names  the  executor. 

The  complaint  further  alleges  that,  at  the  time  of  his  death, 
the  deceased  left  surviving  him  the  plaintiff,  Ruth  Harris, 
who  was  a  second  wife,  his  daughter  Laura,  who  at  the  date 
of  the  will  was  the  wife  of  Henry  W.  Carpenter,  she  being 
the  only  child  by  such  second  wife ;  that  the  persons  named 
in  the  third  item  of  the  will  were  children  of  the  testator  bv 
a  former  marriage  and  their  descendants ;  that  Ruth  and  said 
Laura  are  both  living,  and  said  Laura  has  had  two  children 
born  of  her,  namely,  George  William  Carpenter,  born  before 
the  date  of  the  will,  and  Addison  H.  Carpenter,  born  on  the 
6th  day  of  March,  1876;  that  the  widow  and  Mrs.  Carpen- 
ter took  possession  of  the  land  described  in  "  Item  2 "  of 
the  will,  immediately  upon  the  death  of  the  testator,  the 
widow  having  elected  to  take  under  the  will;  that  subse- 
quently they  subdivided  "a  small  portion  of  said  lands" 
adjoining  the  village  of  Mount  Jackson ;  that  said  Ruth  and 
Laura,  with  the  husband  of  the  latter,  sold  and  conveyed  cer- 
tain of  these  lots ;  and  it  is  to  quiet  the  title  to  such  lots  that 
the  action  is  instituted,  upon  the  ground  that  the  estate  of 
Mrs.  Carpenter  is  claimed  by  many  persons  to  be  contingent 
upon  her  survivorship  of  her  mother,  and  that  a  cloud  is 
thereby  cast  upon  her  title  to  the  land,  in  the  sale  and  con- 
veyance of  which  she  has  so  joined.  Mrs.  Carpenter's  chil- 
dren, above  named,  are  made  the  only  defendants. 

The  court  below,  at  special  term,  sustained  a  demurrer  to 
the  complaint,  and  accordingly  gave  judgment  in  favor  of  the 
defendants,  and  this  judgment  was  affirmed  at  general  term. 
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In  argument^  the  sufficiency  of  the  complaint  is  made  to 
turn  upon  the  question  whether  Mrs.  Carpenter  took  a  vested 
or  only  a  contingent  remainder  in  the  land  devised  to  her 
mother  and  to  her,  upon  the  death  of  the  testator. 

Blackstone,  in  his  Commentaries,  volume  2,  p.  163,  after  re- 
ferring to  some  of  the  characteristics  of  an  estate  in  remain- 
der, proceeds :  "  An  estate  then  in  remainder  may  he  defined 
to  be  an  estate  limited  to  take  effect  and  be  enjoyed  after 
another  estate  is  determined.  As  if  a  man  seized  in  fee  sim- 
ple granteth  lands  to  A.  for  twenty  years,  and,  after  the  de- 
termination of  the  said  term,  then  to  B.  and  his  heirs  forever ; 
here  A.  is  tenant  for  years,  remainder  to  B.  in  fee.  In  the 
first  place,  an  estate  for  years  is  created  or  carved  out  of  the 
fee,  and  given  to  A.,  and  the  residue  or  remainder  of  it  is 
given  to  B.  But  both  these  interests  are  in  fact  only  one 
estate ;  the  present  term  of  years  and  the  remainder  after- 
wards, when  added  together,  being  equal  only  to  one  estate 
in  fee.  They  are  indeed  different  parts,  but  they  constitute 
only  one  whole;  they  are  carved  out  of  one  and  the  same 
inheritance;  they  are  both  created,  and  may  both  subsist, 
together;  the  one  in  possession,  the  other  in  expectancy.'' 

Kent,  in  his  Commentaries,  vol.  4,  p.  202,  in  treating  of  an 
estate  in  remainder,  says  :  ^*  It  is  ^  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession 
of  the  lands,  upon  the  ceasing  of  the  intermediate  or  prece- 
dent estate.'  A  grant  of  an  estate  to  A.  for  life,  with  the  re- 
mainder in  fee  to  B.,  or  to  A.  for  life,  and  after  his  death  to- 
B.  in  fee,  is  a  grant  of  a  fixed  right  of  immediate  enjoyment  in 
A.,  and  a  fixed  right  of  future  enjoyment  in  B.  *  *  *  Rever- 
sions, and  all  such  future  uses  and  executory  devises  as  do  not 
depend  upon  any  uncertain  event  or  period,  are  vested  in- 
terests. A  vested  remainder  is  a  fixed  interest,  to  take 
effect  in  possession  after  a  particular  estate  is  spent.  If 
it  be  uncertain  whether  a  use  or  estate  limited  in  futuro 
shall  ever  vest,  that  use  or  estate  is  said  to  be  in  contingency. 
But  though  it  may  be  uncertain  whether  a  remainder  wilP 
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ever  take  effect  in  possession,  it  will  nevertheless  be  a  vested 
remainder  if  the  interest  be  fixed.  The  law  favors  vested  es- 
tates, and  no  remainder  will  be  construed  to  be  contingent, 
which  may,  consistently  with  the  intention,  be  deemed  vested." 

In  Jarman  on  Wills,  vol.  2,  at  page  406,  it  is  stated  that 
"  The  law  is  said  to  favor  the  vesting  of  estates ;  the  effect 
of  which  principle  seems  to  be,  that  property  which  is  the 
subject  of  any  disposition,  whether  testamentary  or  other- 
wise, will  belong  to  the  object  of  gift  immediately  on  the  in- 
strument taking  effect,  or  so  soon  afterwards  as  such  object 
comes  into  existence,  or  the  terms  thereof  will  permit.  As, 
therefore,  a  will  takes  effect  at  the  death  of  the  testator,  it 
follows  that  any  devise  or  bequest  in  favor  of  a  person  in  esse 
f?imply  (i.  e.,  without  any  intimation  of  a  desire  to  suspend 
or  postpone  its  operation,)  confers  an  immediately  vested  in- 
terest. *  *  *  *  Thus,  where  a  testator  devises  lands  to  A. 
for  life,  and  after  his  decease  to  B.  in  fee,  the  respective  es- 
tates of  A.  and  B.  (between  whom  the  entire  fee  simple  is 
parcelled  out)  are  both  vested  at  the  instant  of  the  death  of 
the  testator,  the  only  difference  between  the  devisees  being, 
that  the  estate  of  the  one  is  in  possession,  and  that  of  the 
other  is  in  remainder." 

On  the  same  subject,  see  Hawkins  Wills,  222 ;  Schouler 
Wills,  section  560;  Doe  v.  Considine,  6  Wallace  (U.  S.)  458; 
Nicoll  V.  ScoU,  99  111.  529  ;  Davidson  v.  Koehler,  76  Ind.  398. 

As  regards  the  survivorship,  often  made  a  condition,  turn- 
ing point,  or  controlling  event  in  the  disposition  of  property 
by  a  will,  it  is  generally,  in  the  absence  of  an  expressed  or 
fairly  implied  intention  to  the  contrary,  construed  to  refer  to 
the  testator's  death. 

The  older  authorities  are  strongly  in  favor  of  so  referring 
the  term  when  it  is  used,  but  the  more  recent  cases  have 
somewhat  modified  the  strong  leaning  of  these  older  authori- 
ties, and  the  recognized  doctrine  is  now  substantially  as  above 
stated.  Hawkins  Wills,  262 ;  Rogers  v.  Towsey^  9  Jurist, 
675 ;  Nicoll  v.  Scott,  supra ;  3  Jarman  Wills,  572. 
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A  will  ought  to  be  construed^  not  only  so  as  to  make  it  ac- 
cord with  the  fairly  and  lawfully  expressed  intention  of  the 
testator,  but  in  such  a  way  as  to  make  it,  so  far  as  practicable, 
a  harmonious  whole.     Cooper  v.  Hayes,  96  Ind.  386. 

Construing  the  will  before  us  in  the  light  of  the  foregoing 
authorities,  we  have  reached  the  conclusion  that  the  surviv- 
orship provided  for  in  the  last  clause  of  the  second  item  had 
reference  to  the  time  of  the  death  of  the  testator,  and  that 
•upon  his  death  Mrs.  Carpenter  became  seized  of  a  vested  re- 
mainder in  fee  in  the  land  devised  by  that  item  of  the  will. 
It  was  evidently  the  intention  of  the  testator  to  dispose  of 
his  entire  estate  in  this  land  at  the  time  of  his  death,  and,  as 
he  only  devised  a  life-estate  in  it  to  his  wife,  and  as  the  fee 
simple  had,  in  the  meantime,  to  lodge  somewhere,  it  could 
not,  under  the  provisions  of  the  item  of  the  will  in  question, 
have  reasonably  done  otherwise  than  to  vest  in  Mrs.  Car- 
penter, who  was  then  alive,  and  for  whom,  and  whose  heirs, 
the  entire  estate  in  remainder  was  ultimately  intended. 

The  court  below  at  general  term  consequently  erred  in 
affirming  the  judgment  at  special  term. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Feb.  19, 1887. 


No.  13,507. 

Pattee  v.  The  State. 

Criminal  Law. — Affidavits. — Appeal. — Eecord. — BecUal  of  Clerk.  —  Affida- 
vits can  not  be  made  part  of  the  record  by  a  mere  recital  of  the  clerk. 

■  Same. — Plea  (f  Chiilty. — Refusal  to  Permit  Withdrawal. — Discretion. — In  the 
absence  of  a  showing  that  there  was  an  abuse  of  discretion,  the  refusal 
of  the  trial  court  to  permit  the  withdrawal  of  a  plea  of  guilty  will  be 
upheld. 
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Same. — In/ormcUion, — Supreme  Court, — Aasignment  of  En-or.—Pi'aetiee. — ^The 
sufficiency  of  an  information  may  be  questioned  for  the  first  time  in  the 
Supreme  Court  by  an  assignment  of  error,  but  only  on  the  ground  that 
it  does  not  charge  a  public  offence. 

Same. — FaUe  Pretences. — Information. — It  is  necessary  to  the  validity  of  an 
information  for  obtaining  money  by  false  pretences,  to  aver  that  the- 
pretences  upon  which  the  money  was  obtained  were  false. 

From  the  Madison  Circuit  Court. 

W.  A.  Kitti7iger,  L.  M.  Schwinn  and  E,  B,  3IcMahan,  for 
appellant. 

i.  T.  MicheneVy  Attorney  General,  and  J.  H.  Gillett,  for  the 
State. 

Elliott,  C.  J.— On  the  20th  day  of  March,  1886,  the 
appellant  entered  a  plea  of  guilty  to  the  information  filed 
against  him,  and,  on  the  23d  day  of  that  month,  judgment 
was  pronounced.  On  the  30th  day  of  the  same  month,  the 
appellant  asked  leave  to  withdraw  his  plea  of  guilty,  but  the 
court  denied  his  request. 

The  record  recites  that  an  affidavit  was  filed  by  him,  but 
as  it  was  not  made  part  of  the  record  in  any  legal  method,  it 
can  not  be  examined  by  us.  Affidavits  can  not  be  made  a 
part  of  the  record  by  a  mere  recital  of  the  clerk. 

We  can  not  say  that  the  court  erred  in  refusing  to  permit 
the  appellant  to  withdraw  his  plea  of  guilty.  The  presump- 
tion is  in  favor  of  the  ruling  of  the  court,  and  in  the  absence 
of  a  clear  and  strong  showing  that  there  was  an  abuse  of 
discretion,  the  ruling  must  be  sustained. 

An  information  may  be  assailed  for  the  first  time  by  the 
assignment  of  errors.  Henderson  v.  State,  60  Ind.  296; 
O^Brien  v.  State,  63  Ind.  242.  But  the  only  ground  upon 
which  such  an  attack  can  be  successfully  maintained  is,  that 
the  information  does  not  charge  a  public  offence.  Mere  un- 
certainty or  inaccuracy  in  charging  the  offence  will  not  be 
sufficient,  for  the  assignment  of  errors  does  not  perform 
the  same  office  as  a  motion  to  quash.  Trout  v.  States  107 
Ind.  578.     The  question  in  this  case,  therefore,  is,  does  the 
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information  charge  a  public  offence  ?  In  our  opinion  it  does 
not,  for  the  reason  that  it  does  not  negative  the  representa- 
tion upon  which  it  is  alleged  the  appellant  procured  money 
from  James  Bain.  It  is  indispensably  essential  to  the  va- 
lidity of  an  information  for  obtaining  money  by  false  pre- 
tences to  aver  that  the  pretences  upon  which  the  money  was 
obtained  were  false.  The  offence  can  not  exist  without  this 
essential  element. 

Judgment  reversed,  with  instructions  to  quash  the  infor- 
mation. 

Filed  Feb.  18, 1887. 


No.  12,720. 

Carver  v.  Coffman. 

PABTrnoN. — Imprcyoementa. — Occupying  CToimani.-- Where  one  is  in  possession 
of  land  undercolor  of  title,  and  makes,  in  good  faith,  lasting  and  val- 
uable improvements  thereon,  he  is  entitled  to  have  their  value  taken 
into  account  in  awarding  partition,  although  made  without  the  knowl- 
edge or  consent  of  his  cotenant. 

Same. — Renla  artd  Profits. — Liability  of  One  Cotenant  to  Another. — Where  one 
cotenant  is  in  possession  of  the  whole  of  the  common  property,  deny- 
ing the  other  cotenant's  title,  and  excluding*  him  from  possession  and 
from  participation  in  the  income  of  the  property,  he  is  liable  to  the  latter 
for  all  profits  he  has  received  in  excess  of  his  just  proportion. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson  and  T.  B.  Orr,  for  appellant. 
C.  L.  Henry  and  H.  0.  Ryan,  for  appellee. 

HowK,  J. — In  this  case  appellee  Coffman  sued  appellant 
Carver  to  obtain  the  partition  of  certain  real  estate,  particu- 
larly described,  in  Madison  county.  In  his  complaint,  ap- 
pellee alleged  that  he  was  the  owner  of  the  undivided  two- 
thirds  part,  and  the  appellant  was  the  owner  of  the  undivided 
one-third  part,  of  such  real  estate. 
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The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  appellee  that  he  was  the  owner  of  the 
undivided  two-thirds  part  of  the  real  estate  in  controversy, 
and  that  appellant  was  the  owner  of  the  residue  thereof,  and 
an  interlocutory  order  was  entered,  awarding  partition  as 
prayed  for  in  the  complaint,  and  appointing  commissioners  to 
make  such  partition.  Afterwards,  such  commissioners  made 
their  report  of  such  partition,  and,  over  appellant^s  motion 
to  set  it  aside,  the  court  rendered  final  judgment,  confirming 
such  report  and  partition  ;  and  appellant's  motion  for  a  new 
trial  having  been  overruled,  she  has  appealed  from  such  judg- 
ment to  this  court. 

The  first  error  of  which  appellant  complains  here  in  argu- 
ment is  the  sustaining  of  appellee's  demurrer  to  the  second 
paragraph  of  her  answer  herein. 

It  may  be  premised  that,  in  his  complaint  for  partition,  after 
having  stated  the  respective  interests  of  the  parties,  as  here- 
inbefore stated,  in  the  real  estate  in  controversy,  the  appellee 
averred  that  while  he  and  his  immediate  and  remote  grantors 
were  in  the  full,  complete,  unquestioned  and  undisturbed 
possession  of  all  of  such  real  estate,  and  before  appellant 
made  any  claim  to  such  real  estate,  appellee  and  his  imme- 
diate and  remote  grantors  made  lasting  and  valuable  improve- 
ments, of  the  value  of  $1,000,  on  such  real  estate,  all  of 
which  was  done  with  appellant's  knowledge;  and  api>elle€ 
asked  that,  in  making  partition  of  such  real  estate,  said  im- 
provements be  taken  into  account  and  appellant's  interest  in 
the  real  estate  be  duly  charged  therewith.  Appellant's  de- 
fence of  this  suit  was  addressed  to  appellee's  claim  for  the 
value  of  such  improvements. 

In  the  second  paragraph  of  her  answer  "to  so  much  of 
the  complaint  as  seeks  to  recover  for  improvements  made  on 
the  land,"  appellant  averred  that  appellee  was  the  owner  of 
the  undivided  two-thirds  in  value  of  such  real  estate,  and  that 
appellant  was  the  owner  of  the  remaining  one-third  part  in 
value  thereof;  that  appellee  and  his  grantors  had  held  the 
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continued  possession  of  all  of  such  real  estate  for  the  last 
eight  years,  under  and  by  a  claim  of  right  to  all  of  such  real 
estate,  and,  during  all  that  time,  had  asserted  that  appellant 
had  no  right  or  title  to  any  part  of  such  real  estate,  and  had 
refused  to  permit  her  to  possess,  hold  or  enjoy,  or  to  enter 
upon,  any  part  thereof;  that  when  said  improvements  were 
made,  if  made  at  all,  neither  appellee  nor  any  of  his  grantors 
were  tenants  in  common  with  appellant  of  such  real  estate ; 
and  that  said  improvements  were  made  without  the  knowl- 
edge or  consent  of  appellant,  and  that  she  was  not  liable, 
therefore,  for  the  payment  of  any  part  of  the  value  of  such 
improvements. 

We  are  of  opinion,  that  the  facts  stated  by  appellant,  in 
this  second  paragraph  of  answer,  were  not  sufficient  to  con- 
stitute a  valid  bar  to  appellee's  claim  for  the  value  of  the 
lasting  improvements  made  by  him  and  by  those  under  whom 
he  claims,  on  the  real  estate  in  controversy.  It  is  alleged  in 
such  paragraph  of  answer,  that  appellee  and  his  grantors  had 
held  continued  possession  of  all  such  real  estate  for  the  last 
eight  years,  under  and  by  a  claim  of  right  to  all  such  real 
estate.  What  this  claim  of  right  was,  under  which  appellee 
had  held  such  possession  of  all  the  real  estate  in  controversy, 
is  not  shown  by  any  averment  in  the  paragraph  of  answer 
we  are  now  considering.  As  against  the  appellant,  it  may 
be  fairly  assumed,  however,  that  this  claim  of  right  was  of 
such  a  character  as  gave  the  appellee  and  his  grantors  "color 
of  title  "  to  all  the  real  estate  in  controversy.  This  being 
so,  and  the  absolute  "good  faith  "  of  appellee  and  his  grant- 
ors in  making  the  lasting  and  valuable  improvements,  men- 
tioned in  the  complaint  herein,  on  such  real  estate,  having 
been  in  no  manner  questioned  or  controverted  by  appellant, 
it  follows  of  necessity,  as  it  seems  to  us,  that  when  appellee 
was  afterward,  in  the  proper  action,  found  not  to  be  the  right- 
ful owner  of  the  undivided  one-third  part  of  such  real  estate, 
he  then  and  there  and  thereby  acquired  a  valid,  legal  and 
equitable  claim  for  the  value  of  such  improvements,  and  to 
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have  the  same  taken  into  the  account  in  the  future  partition 
of  such  real  estate  between  him  and  the  rightful  owner  of 
such  undivided  interest  therein.  Section  1074,  R.  S.  1881. 
The  claim  asserted  by  appellee,  in  relation  to  the  value  of  his 
lasting  improvements,  is  strongly  analogous  to  that  of  an 
occupying  claimant ;  and  as  the  provisions  of  our  code  con- 
oerning  occupying  claimants  are  purely  equitable,  we  know 
of  no  reason,  and,  certainly,  none  is  shown  in  the  second 
paragraph  of  appellant's  answer,  why  such  provisions  should 
not  be  held  applicable  to  the  questions  now  under  consid- 
eration. 

It  will  be  observed  that,  in  the  second  paragraph  of  her 
answer,  appellant  alleged  that,  when  such  improvements  were 
made,  neither  appellee  nor  any  of  his  grantors  were  tenants 
in  common  with  appellant  of  the  real  estate  in  controversy. 
This  may  be  true,  perhaps,  but  even  if  it  be  true,  it  is  cer- 
tain that,  under  other  averments  of  such  paragraph,  appellee 
and  his  grantors  were  cotenants  of  some  kind  with  the  ap- 
pellant of  such  real  estate.  It  may  be  true  also,  as  alleged 
in  such  paragraph  of  answer,  that  the  improvements  on  such 
real  estate  were  made  without  the  knowledge  or  consent  of 
appellant,  and  that,  for  this  reason,  she  was  not  liable  for 
the  payment  of  any  part  of  the  value  of  such  improvements. 
But  while  all  these  'averments  may  be  true,  it  does  not  fol- 
low by  any  means  that  a  court  of  equity  ought  not  to  take 
such  improvements  into  account  in  awarding  partition  of 
such  real  estate  between  appellant  and  appellee.  On  this 
subject,  in  Freeman  on  Cotenancy,  section  509,  it  is  said: 
**  The  law  declines  to  compel  one  cotenant  to  pay  for  im- 
provements made  without  his  authorization ;  but  it  will  not, 
if  it  can  avoid  so  inequitable  a  result,  enable  a  cotenant  to 
take  advantage  of  the  improvements  for  which  he  has  con- 
tributed nothing.  When  the  common  lands  come  to  be 
<livided,  an  opportunity  is  offered  to  give  the  cotenant  who 
has  enhanced  the  value  of  a  parcel  of  the  premises  the  fruits 
of  his  expenditures  and  industry,  by  allotting  to  him  the 
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parcel  so  enhanced  in  value,  or  as  much  thereof  as  repre- 
sents his  share  of  the  whole  tract.  *  It  is  the  duty  of  equity 
to  cause  these  improvements  to  be  assigned  to  their  respective 
owners,  (whose  labor  and  money  have  been  thus  inseparably 
iixed  on  the  land,)  so  far  as  can  be  done  consistently  with  an 
equitable  partition.'  ^'  Scale  v.  Soto,  35  Cal.  102 ;  Mahoney 
V.  Mahoney,  65  III.  406 ;  Elrod  v.  Keller,  89  Ind.  382. 

Our  conclusion  is,  that  the  trial  court  committed  no  error 
in  sustaining  appellee's  demurrer  to  the  second  paragraph  of 
appellant's  answer. 

The  next  error,  of  which  complaint  is  here  made  by  ap- 
pellant, is  the  sustaining  of  appellee's  demurrer  to  the  third 
paragraph  of  appellant's  answer. 

This  paragraph  of  answer,  like  the  second  paragraph,  was 
an  answer  to  so  much  only  of  the  complaint  herein,  "  as 
>!oeks  to  recover  for  improvements  made  upon  the  real  estate 
asked  to  be  partitioned."  In  this  third  paragraph,  appellant 
first  alleged  substantially  the  same  facts  as  were  stated  by 
her  in  the  second  paragraph  of  her  answer;  and  then  she 
further  averred  that  appellee  and  his  grantors,  for  the  last 
tight  years,  had  and  enjoyed  the. full  and  entire  possession  of 
all  such  real  estate,  and  that  the  annual  rental  value  thereof, 
during  that  time,  was  $120,  amounting  in  the  aggregate  for 
such  eight  years  to  the  sum  of  $960,  the  one-third  part  of 
which  aggregate  amount,  to  wit,  the  sum  of  $320,  was  due 
and  owing  to  appellant,  and  she  asked  that  the  sum,  so  due 
and  owing  her,  might  be  recouped  and  taken  from  any 
jimount  that  might  be  found  due  the  appellee  for  such 
improvements. 

We  are  of  opinion  that  the  trial  court  clearly  erred  in  sus- 
taining appellee's  demurrer  to  this  third  paragraph  of  appel- 
lant's answer.  Ordinarily,  no  doubt,  one  cotenant  is  not 
bound,  in  the  absence  of  express  contract,  to  pay  rent  while 
he  remains  in  possession  of  the  common  property.  But 
where,  as  here,  a  cotenant  in  possession  of  the  common 
property,  as  alleged  in  the  third  paragraph  of  answer  and 
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admitted  to  be  true  by  the  demurrer  thereto,  has  for  eight 
years  denied  that  the  other  cotenaiit  had  or  held  any  title, 
right  or  claim  to  any  part  of  such  property,  and,  during  all 
that  time,  has  kept  the  other  cotenant  out  of  the  possession 
of  every  part  of  such  property,  and  has  refused  during  all 
that  time  to  permit  her  to  make  any  entry  upon  the  common 
property,  or  to  receive  any  part  of  the  annual  income  or 
rents  thereof,  it  is  very  clear  that  a  cotenant  thus  in  pos- 
session of  the  common  property  is  bound  to  account  to  the 
excluded  cotenant  for  what  he  has  received  by  such  posses- 
sion, more  than  his  just  proportion  of  the  annual  income  or 
rents  and  profits  of  such  property.  Estep  v.  Estep,  23  Ind. 
114;  Orane  v.  Waggoner,  27  Ind.  52;  Winings  v.  Wood,  53- 
Ind.  187;  Elrod  v.  Keller,  supra;  Humphries  v.  Davis,  lOO 
Ind.  369;  ScoU  v.  Guernsey,  48  N.  Y.  106;  Early  v.  Friend^ 
16  Gratt.  21,  47 ;  Hayden  v.  Merrill,  44  Vt.  336,  348 ;  Shield 
v.  Stark,  14  Ga.  429 ;  Freeman  Cotenancy,  section  506. 

Both  in  law  and  in  equity,  appellant  has  shown  by  the 
averments  of  the  third  paragraph  of  her  answer,  or,  prop- 
erly speaking,  her  counter-claim  herein,  a  just  and  valid 
claim  for  her  share  or  interest  in  the  rents  and  profits  of  the 
common  property.  The  facts  stated  by  her,  in  such  answer 
or  counter-claim,  were  amply  sufficient  to  entitle  her  to  the  re- 
lief she  demanded  therein,  and  it  was  error  in  the  court  below 
to  sustain  appellee^s  demurrer  thereto.  This  conclusion  ren- 
ders it  unnecessary  for  us  to  consider  now  the  other  errors 
assigned  by  appellant  upon  the  record  of  this  cause. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
.  mandcd  with  instructions  to  overrule  the  demurrer  to  the 
third  paragraph  of  answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Filed  Feb.  23, 1887. 
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Marbied  Woman. — Promissory  Note. — Consideration. — Principal  and  Surety. 
— Pleading. — Where,  in  an  action  against  a  married  woman,  on  a  prom- 
issory note,  she  answers  her  coverture,  and  that  she  executed  the  note  as 
snretv  for  a  co-defendant,  a  reply  that  the  consideration  of  the  note  was 
personal  property  purchased  by  her  for  use  in  her  separate  business,  is. 
good,  without  allying  that  the  property  was  delivered  to  or  received 
bv  her. 

Same. — Purchase  cf  Personal  Property. — Delivery  to  Third  Person. — Evidence. 
— For  evidence  held  sufficient  to  sustain  a  finding  against  a  married 
woman,  holding  her  liable  as  principal  upon  a  promissory  note  exe- 
cuted for  personal  property  contracted  for  and  delivered  to  another,  see- 
opinion. 

From  the  Howard  Circuit  Court. 

W.  iJ.  Payne,  R.  Vaile  and  F,  Gooper,  for  appellant. 
J.  L,  Caster,  J.  C.  Blacldidge,  W.  E.  Blacklidge  and  B.  0. 
if.  Moon,  for  appellee. 

Mitchell,  J. — Robert  J.  Spencer  brought  this  suit  against 
Malinda  A.  and  Richard  M.  Chandler,  to  recover  the  amount 
due  on  three  promissory  notes  alleged  to  have  been  executed 
by  the  defendants  to  one  Butler.  The  notes  were  payable  at 
a  bank  in  this  State.  It  is  alleged  that  they  were  assigned 
for  a  valuable  consideration  before  their  maturity. 

Malinda  A.  Chandler  answered  that  she  was  a  married  wo- 
man at  the  time  she  executed  the  notes,  and  that  she  received 
no  part  of  the  consideration  upon  which  the  notes  were  given, 
but  signed  them  merely  as  the  surety  for  her  co-defendant, 
Richard  M.  Chandler. 

To  this  answer  the  plaintiflF  replied  that  the  consideration 
of  the  notes  was  certain  personal  property,  purchased  by  Ma- 
linda A.  Chandler,  for  use  in  her  own  separate  business,  from 
the  payee  named  in  the  notes. 

This  reply  was  held  sufficient  on  demurrer.  The  appellant 
claims  that  this  ruling  was  erroneous.  She  makes  the  point 
that  because  the  reply  does  not  aver  that  the  personal  prop-^ 
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«rty,  alleged  therein  to  have  been  purchased  by  her,  was  de- 
livered to  or  received  by  her,  it  is  not  sufficient.  RothschUd 
V.  Raaby  93  Ind.  488 ; '  IVulschner  v.  Sells,  87  Ind.  71. 

The  question  raised  upon  the  pleading  relates  to  the  char- 
acter in  which  the  appellant  signed  the  notes,  whether  as  prin- 
cipal or  surety.  If  it  was  true  that  the  consideration  of  the 
notes  was  personal  property  purchased  by  the  appellant  for 
use  in  her  own  sepiarate  business,  she  was  not  surety.  If  the 
property  never  was  delivered  in  pursuance  of  the  contract 
of  purchase,  that  fact  might  constitute  a  good  defence  to  the 
notes,  but,  of  itself,  it  would  not  constitute  the  purchaser  a 
surety,  nor  would  the  defence  of  suretyship  be  available, 
merely  because  there  had  been  a  failure  to  deliver  the  prop- 
erty purchased. 

The  appellant  claims  that  the  finding  of  the  court  is  not 
sustained  by  the  evidence,  and  that  her  motion  for  a  new  trial 
should  therefore  have  been  sustained. 

The  notes  were  executed  in  April,  1883.  There  is  no  dis- 
pute but  that  the  appellant  was  afemme  covert  at  the  time. 

The  evidence  tends  to  show  that  Mrs.  Chandler  owned  and 
kept  a  hotel  at  Russiaville,  in  Howard  county.  Richard  M. 
Chandler  was  her  nephew.  He  is  sometimes  spoken  of  as 
her  adopted  son.  He  was  about  twenty  years  old  at  the  time, 
and  had  been  raised  by  Mrs.  Chandler.  Butler,  the  payee  of 
the  notes,  was  a  manufacturer  of  carriages,  residing  at  Ma- 
rion, Indiana.  R.  M.  Chandler  negotiated  with  Butler  for  a 
carriage,  two  buggies  and  a  sample- wagon.  At  the  time  the 
vehicles  were  ordered  he  told  Mr.  Butler  that  his  aunt  would 
])urchase  them;  that  she  was  intending  to  start  him  in  the 
livery  business.  Before  the  carriages  were  shipped,  Butler 
went  to  Russiaville  and  saw  Mrs.  Chandler.  He  testified  that 
he  told  her  that  the  vehicles  had  been  ordered,  and  asked  her 
whether  it  was  satisfactory  to  her,  and  that  he  said  to  her  that 
he  was  selling  them  to  her.  He  testified  further,  that  she 
told  him  at  the  time  that  she  was  starting  the  young  man 
4ip  in  business,  that  she  was  buying  the  property  for  him.    He 
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then  produced  the  notes  and  directed  her  where  to  sign  her 
name.  She  signed  tliem  as  directed,  and  requested  that  R. 
M.  Chandler  should  sign  also,  which  he  accordingly  did, 
Butler  saying  at  the  time  that  it  was  immaterial  to  him 
whether  the  young  man  signed  the  notes  or  not.  The  vehicles 
were  subsequently  shipped  to  R.  M.  Chandler^  one  of  them 
having  his  name  painted  thereon.  The  vehicles  were  kept 
and  used  in  the  barn  owned  by  Mrs.  Chandler.  So  far  as 
the  testimony  shows  the  property  and  livery  business  were 
under  the  control  of  R.  M.  Chandler. 

It  does  not  appear  from  the  testimony  whether  the  appel- 
lant ever  had,  or  claimed  any  control  over,  or  ownership  in, 
the  property  after  it  was  placed  in  the  barn  on  her  premises. 

The  question  is,  whether  upon  the  facts  stated  the  appel- 
lant is  liable  as  principal  on  the  notes,  or  whether  the  con- 
tract was  as  to  her  a  contract  of  suretyship. 

The  evidence  in  this  case  is  not  entirely  satisfactory.  While 
it  is  true  that  a  married  woman  may  bind  herself  by  an  exec- 
utory contract,  the  consideration  of  which  is  personal  prop- 
<?rty  purchased  by  her  for  her  own  use,  and  the  ownership  of 
and  title  to  which  vests  in  her,  even  though  such  property  be 
contracted  for  and  delivered  to  another  in  her  behalf,  she  can 
not  so  bind  herself  when  property  is  purchased,  the  title  to 
which  is  to  vest  in  another. 

Although  the  contract  in  this  case  was  negotiated  by  R. 
M.  Chandler,  he  assumed  to  negotiate  on  the  appellant's  be- 
half, and  she  subsequently  ratified  what  he  did.  Butler  was 
informed  in  the  start  that  the  ap[)ellant  was  to  become  the 
purchaser.  When  informed  of  what  had  taken  place,  the  ap- 
|)ellant  said  it  was  satisfactory.  When  told  that  the  sale  was 
being  made  to  her,  she  did  not  dissent,  but  replied  that  she 
was  starting  her  nephew  in  business,  that  she  was  purchasing 
the  property  for  him. 

Taking  the  whole  evidence  together,  the  court  may  have 
inferred  that  although  the  purchase  was  made  to  start  the 
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minor  in  business^  the  appellant  retained  the  title  and  owner- 
ship in  herself. 

The  property  was  taken  into  and  kept  in  her  barn,  and  was. 
in  a  sense  in  her  possession,  and  used  in  connection  with  her 
business. 

There  is  also  evidence  from  which  it  may  be  inferred  that 
she  was  regarded  as  the  owner,  notwithstanding  the  supervi- 
sion of  the  property  and  the  letting  of  it  were  in  a  measure 
entrusted  to  her  nephew. 

While  conceding  that  the  evidence  is  meager  and  unsatis- 
factory  as  it  appears  in  the  record,  we  can  not  say  that  the 
finding  of  the  court  is  without  any  support. 

The  judgment  is  affirmed  with  costs. 

Filed  Feb.  23, 1887. 


No.  12,761. 

McLain  v.  Draper. 

Attachment.— ZKgmttao^—lZi^Ate  of  Third  Persons. — The  parties  to  an 
attachment  proceeding  can  not  dismiss  the  cause  during  term,  so  as  to 
affect  the  rights  of  third  persons,  without  an  order  of  court. 

From  the  Decatur  Circuit  Court. 

J.  D.  Miller  and  F.  E.  Gavin,  for  appellant. 
8,  B.  Eward,  W.  A.  Moore  and  /.  0.  Marshall,  for  appel- 
lee. 

Elliott,  J. — On  the  5th  day  of  September,  1884,  Ma- 
rion Meredith  instituted  proceedings  in  attachment  against 
George  B.  Draper,  and  on  the  18th  day  of  November,  of 
that  year,  the  cause  was  called,  and  a  rule  to  answer  wa* 
taken  by  Meredith.  On  the  forenoon  of  that  day,  the  attor- 
ney of  Draper  delivered  to  Meredith^s  attorney  a  check  for 
the  amount  of  his  claim,  which  was  accepted  as  payment.. 
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At  the  time  the  check  was  delivered,  the  deputy  clerk  was 
informed  that  the  cause  was  dismissed,  and  this  announce- 
ment was  made  "  in  the  court-room,  but  was  not  addressed  to 
the  court  nor  heard  by  the  judge,  and  no  order  or  direction 
of  dismissal  was  made  by  the  court."  An  entry  of  dismissal 
was,  however,  made  by  the  clerk  on  the  docket.  This  entry 
was  made  without  the  order  of  the  court,  and  was  afterwards 
•erased  by  its  order.  Before  noon  of  the  same  day,  Martha 
McLain,  the  appellant,  filed  her  complaint,  affidavit  and 
bond  in  attachment  with  the  clerk,  and  called  the  attention 
of  the  court  to  their  filing.  The  court  caused  the  case  to  be 
noted  on  the  docket  as  filed  under  the  original  action  insti- 
tuted by  Meredith.  Neither  the  appellant  nor  her  attorneys 
knew  of  the  attempted  dismissal  of  that  action,  nor  did  the 
<;ourt  have  any  knowledge  of  it.  Two  or  three  minutes 
afler  the  appellant  filed  her  papers  under  the  original  action, 
and  after  the  filing  had  been  noted  on  the  docket,  Draper^s 
attorney  was  notified  of  these  facts,  and  he  thereupon  notified 
the  court  of  the  ^*  agreement  of  dismissal."  On  the  after- 
noon of  the  same  day,  the  docket  was  again  called,  and  upon 
this  call  the  attorney  of  Meredith  announced  to  the  court  the 
<lismissal  of  the  original  action,  and  an  entry  of  dismissal 
was  then  made  by  the  court.  These  facts  are  exhibited  in  a 
special  finding  made  by  the  court  on  the  request  of  the 
parties,  and  upon  them  the  court  stated  the  following  con- 
clusion of  law:  "The  original  suit  of  Meredith  against 
Draper  had  been  dismissed  by  the  plaintiff  before  the  insti- 
tution of  the  attachment  proceedings  of  said  McLain."  We 
think  that  the  court  erred. 

It  has  been  held  by  courts  of  high  authority,  that  a  dis- 
missal is  not  effective  until  it  has  been  passed  upon  by  the 
court.  Carleton  v.  Darey,  75  N.  Y.  375 ;  Averill  v.  Patter- 
son, 10  N.  Y.  500;  Bishop  v.  Bishop,  7  Rob.  (N.  Y.)  194;  2 
Wait  Pr.  603. 

While  the  question  seems  not  to  have  been  expressly  de- 
cided by  this  court,  yet  the  language  used  in  some  of  the 
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decisions  clearly  implies  that  a  dismissal  in  term  time  is  not 
eflFective  until  ordered  or  approved  by  the  court.  Breese  v. 
AlleUy  12  Ind.  426;  Wiseman  v.  Lynn,  39  Ind.  250;  Liver- 
good  V.  Rhoades,  20  Ind.  411. 

It  is  true  that  it  was  held  in  St.  John  v.  Hardvnck,  17  Ind. 
180^  that  a  written  agreement  of  dismissal  filed  with  the 
clerk  in  vacation  is  effective  without  any  order  of  the  court, 
but  that  case  rests  solely  upon  a  statutory  provision  which  is 
not  at  all  applicable  to  a  dismissal  made  during  term  time. 
We  need  not,  however,  go  as  far  as  the  cases  first  cit«d  by 
us  do,  for  it  is  sufficient  for  us  to  declare  that  where  the  par- 
ties know,  as  matter  of  law,  that  third  persons  may  acquire 
rights  under  a  pending  action,  it  can  not  be  dismissed  during 
term,  so  as  to  affect  the  rights  of  those  parties,  without  an 
order  of  court.  Ryan  v.  Burkam,  42  Ind.  507.  If  the 
third  person  had  notice  of  the  agreement  to  dismiss,  it  is 
possible  that  the  order  of  the  court  subsequently  entered 
confirming  the  dismissal  would  bind  him,  but  that  is  not 
the  case  here,  for  the  third  person  had  no  notice  of  the  agree- 
ment to  dismiss.  To  permit  a  plaintiff  in  the  original  action 
to  dismiss  during  term  time,  "  of,''  as  Folger,  J.,  says,  in 
Carleton  v.  Darcy,  supra,  "  his  own  head,''  would  make  the 
way  easy  to  grave  abuses  and  great  injustice  in  cases  where 
the  rights  of  third  persons  may  be  affected. 

Judgment  reversed,  with  instructions  to  re-state  the  con- 
clusion of  law  and  enter  judgment  thereon  for  the  appellant 
on  the  issue  joined. 

Filed  Oct.  28, 1886;  petition  for  a  rehearing  overruled  Feb.  IS,  1887. 
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The  School  Township  op  Allen  v.  The  School  Town       ^^  ^ 

OP    MaCY.  1^_J44 


100  uo 

Common  Schooi^. — School  Pi'operty.— Trusteeship. — Under  the  Constitution         , 

and  laws  of  this  State,  public  school  property  is  held  in  trust  for  school         153  og7 
purposes  bv  the  persons  or  corporations  authorized  to  control  it,  and  the         lioo~~5Q9 

Legislature  may,  at  its  pleasure,  provide  for  a  change  in  the  trusteeship. ^ 

Same. — Town, —  When  Entitled  to  Conveyance  of  Toionahip  Property. — When  a 
town  is  incorporated  and  organized  as  a  school  corporation,  it  succeeds 
the  school  township  in  which  it  is  situated  in  all  educational  matters 
connected  with  the  public  schools  within  its  limits,  and  the  title  to 
school  buildings  previously  erected  therein  by  the  township  vests  in  the 
town,  and,  under  section  4508,  R.  S.  1881,  it  is  entitled  to  a  conveyance 
of  such  property  for  common  school  purposes. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirk,  J.  Mitchell,  JR.  P.  Effinger  and  R.  J.  Loveland^ 
for  appellant. 

J.  M,  Brovm,  N.  N.  Antrim  and  Z).  P.  Baldwin,  for  appellee. 

NiBLACK,  J. — This  was  a  suit  by  the  School  Town  of  Macy, 
in  the  county  of  Miami,  in  this  State,  against  the  School 
Township  of  Allen,  in  the  same  county,  to  quiet  the  title  to, 
and  obtain  a  conveyance  for,  a  tract  of  land  containing  about 
three  acres,  and  situate  within  the  territorial  limits  of  said 
town  of  Macy,  upon  which  a  school  building  had  been 
erected. 

The  complaint  averred  that  the  town  of  Macy  had,  at  the 
March  term,  1884,  of  the  board  of  commissioners  of  said 
county  of  Miami,  become  an  incorporated  town,  and  had  since 
so  continued  to  be ;  that  said  town  had  thereafter  elected 
three  school  trustees  as  the  law  required,  and  had  become 
fully  organized  as  a  school  corporation  ;  that  prior  to  the  in- 
corporation of  such  town  its  territorial  limits  constituted  a 
part  of  the  territory  of  the  township  of  Allen,  which  had 
been  divided  into  nine  school  districts,  in  each  of  which 
school-houses  had  been  erected  at  the  common  expense  of  all 
the  taxpayers  of  the  township ;  that  said  school  district  No^ 
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one  (1)  embraced  all  of  the  territory  of  said  town  of  Macy 
and  other  contiguous  territory ;  that  on  the  6th  day  of  May, 
1882,  the  school  township  of  Allen  purchased  the  tract  of 
land  in  controversy,  and  afterwards  received  a  conveyance 
therefor;  that  during  the  year  1883  a  school- house  was 
•erected  on  said  tract  of  land  for  the  use  of  said  school  dis- 
trict No.  one  (1),  which  had  since  been  exclusively  used  by 
the  citizens  of  such  district  for  school  purposes ;  that  all  the 
inhabitants  of  the  remaining  territory  of  said  school  district 
No.  one  (1)  had  been  attached  to  said  school  town  of  Macy 
for  educational  purposes,  and  had  become  entitled  to  partici- 
pate, and  were  in  fact  participating,  in  the  use  of  said  school- 
house  and  grounds  thereto  attached  ;  that  there  was  no  other 
public  school-house  remaining  either  in  said  school  town  of 
Macy  or  within  said  school  district  No.  one  (1)  ;  that  the  said 
school  township  of  Allen  was  claiming  the  exclusive  owner- 
ship and  control  of  said  school-house  and  the  tract  of  land 
on  which  it  is  situate,  and  asserting  the  right  to  sell  and  dis- 
pose of  such  tract  of  land,  with  the  appurtenances,  without 
the  consent  of  said  school  town  of  Macy,  and  to  appropriate 
the  proceeds  thereof  to  the  use  of  such  school  township. 
Wherefore  the  said  school  town  of  Macv  asked  that  its  title 
to  said  tract  of  land,  with  the  school-house  situate  thereon, 
be  quieted,  and  that  said  school  township  be  required  to  con- 
vey said  tract  of  land  to  it,  the  said  school  town,  for  school 
purposes. 

A  demurrer  to  the  complaint  being  first  overruled,  the 
school  township  answered,  admitting,  either  expressly  or  im- 
pliedly, the  material  allegations  of  the  complaint,  but  aver- 
ring that  the  tract  of  land  described  in  the  complaint  was 
purchased  at  a  cost  of  $250,  which  was  paid  out  of  the  spe- 
cial school  revenue  belonging  to  the  township;  that  during 
the  year  1883,  the  school  township  erected  on  the  tract  of 
land  in  question  a  large  brick  school  building,  at  a  cost  of 
$5,000 ;  that  $2,000  of  said  sum  was  paid  out  of  the  special 
school  revenue  of  the  township  ;  that  the  remaining  $3,000 
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was  obtained  by  borrowing  that  sum  from  one  Charles  H. 
Brownell  on  the  credit  and  notes  of  the  township  as  a  school 
corporation  ;  that  thereafter  such  township  had  complete  pos- 
session and  control  of  said  school  building  until  the  said 
town  of  Macy  wits  incorporated,  after  which  the  school  trus- 
tees of  said  town  forcibly  took  possession  of  said  building, 
and  had  ever  since  continued  in  such  possession  without  right. 

The  school  township  also  filed  a  cross  complaint  in  two 
paragraphs,  each  substantially  setting  up  the  same  facts. 
The  first  paragraph  demanded  possession  of  the  school  build- 
ing and  grounds,  and  the  second  prayed  that^  in  the  event 
that  the  title  to  such  building  and  grounds  should  be  de- 
creed to  be  in  the  said  school  town,  the  same  should  be  sub- 
ject to  the  payment  of  the  amount  due  to  the  said  Charles 
H.  Brownell  as  above  stated. 

Demurrers  were  severally  sustained  to  the  answer,  and  to 
both  paragraphs  of  the  cross  complaint,  and  the  school  town- 
ship refusing  to  answer  further,  judgment  was  rendered 
against  it  upon  demurrer,  and  a  commissioner  was  appointed 
to  convey  the  tract  of  land  in  dispute  to  the  school  town 
of  Macy. 

When  the  town  of  Macy  was  incorporated,  and  was  organ- 
ized as  a  school  corporation,  it  became  the  successor  of  the 
school  township  of  Allen  in  all  educational  matters  con- 
nected with  the  public  schools  within  its  territorial  limits, 
and,  as  a  necessary  consequence,  the  jurisdiction  which  such 
school  township  had  theretofore  exercised  within  such  terri- 
torial limits  was  thereafter  entirely  excluded. 

"  There  can  not  be,  at  the  same  time,  within  the  same  terri- 
tory,  two  distinct  municipal  corporations,  exercising  the  same 
powers,  jurisdictions,  and  privileges.*'  Dillon  Munic.  Corp. 
(3d  ed.),  section  184. 

An  incorporated  town  is  as  much  a  distinct  municipal  cor- 
poration for  school  purposes  as  is  a  civil  township.  Section 
•4438,  R.  8.  1881.  It  is,  also,  now  a  well  recognized  legal 
Yen..  109..— ^6 
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inference,  deducible  as  well  from  general  principles  as  irom 
the  decided  cases,  that,  under  the  Constitution  and  laws  of 
this  State,  public  school  property  is  held  in  trust  for  school 
purposes  by  the  persons  or  corporations  authorized  for  the 
time  being  to  control  such  property,  and  that  it  is  in  the 
power  of  the  Legislature  to  provide  for  a  change  in  the  trus- 
teeship of  such  property  in  certain  contingencies,  presumably 
requiring  such  a  change,  or,  indeed,  to  change  the  trustee  of 
that  class  of  property  whenever  it  may  choose  to  do  so. 

It  was  held  in  the  case  of  School  District  No.  1  v.  Rich- 
ardson, 23  Pick.  62,  that  when  a  township  abolishes  its  ex- 
isting school  districts  and  forms  now  districts,  the  titles  to- 
the  school  houses  then  in  existence  vest  in  the  new  districts* 
within  whoso  territory  they  happen  to  fall.  This  case  was 
followed  by,  and  there  was  substantially  the  same  holding  in, 
the  case  of  School  District  No.  6  v.  Tapleyy  1  Allen,  49,  and 
the  correctness  of  the  conclusions  reached  in  those  cases  ha* 
been  either  expressly  or  impliedly  recognized  by  the  cases  of 
Carson  v.  State,  27  Ind.  465,  StatCy  ex  rel.,  v.  Shields,  56  lud. 
521,  and  School  Toton  of  Leesburgh  v.  Plain  School  Totonshipj 
86  Ind.  582.  These  conclusions  were  in  accordance  with 
the  general  principles  governing  the  use,  occupation  and  con- 
trol of  public  property  situate  within  territory  which  has 
been  transferred  to  a  new  governmental  jurisdiction,  and 
apply  as  well  to  new  school  corporations  created  by  the  in- 
corporation of  towns  and  cities,  as  to  school  corporations 
formed  by  civil  townships,  or  by  school  districts  wherever 
they  are  made  to  constitute  distinct  and  independent  school 
corporations,  as  they  are  in  many  of  the  States. 

Section  4508,  R.  S.  1881,  provides  that  "The  title  to  all 
lands  acquired  for  school  purposes  shall  be  conveyed  to  the 
township,  incorporated  town,  or  city  for  which  it  is  acquired, 
in  the  corporate  name  of  such  township,  town,  or  city,  which 
is  used  for  school  purposes,  for  the  use  of  common  schools 
therein.     In  all  cases  in  which  the  title  to  any  such  land  is. 
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vested  in  any  other  person  or  corporation  than  as  above  pro- 
vided, it  shall  be  the  duty  of  the  trustee  for  school  purposes 
of  the  township,  town,  or  city  to  procure  the  title  to  be  vested 
as  in  this  section  provided." 

Under  the  provisions  of  this  section  of  the  statute,  and 
upon  the  facts  stated  in  the  complaint,  the  school  town  of 
Macy  was,  as  we  beh'eve,  entitled  to  a  conveyance  to  it  of  the 
tract  of  land  and  school  building  in  question,  to  be  held  and 
used  by  it  for  common  school  purposes,  and,  in  that  view,  the 
circuit  court  did  not  err  either  in  overruling  the  demurrer  to 
the  complaint,  or  in  sustaining  demurrers  to  the  answer  and 
cross  complaint. 

The  only  cases  to  which  our  attention  has  been  directed, 
which  are  in  seeming  conflict  with  the  conclusion  reached  in 
this  case,  are  Heizer  v.  Yohuy  37  Ind.  415,  and  Reckeri  v. 
City  of  Pei-u,  60  Ind.  473. 

But  neither  one  of  those  cases  involved  the  precise  ques- 
tion presented  in  this  case.  In  each  of  those  cases  the  title 
had  been  permitted  to  remain  in  the  township  which  had  pur- 
chased the  land  and  erected  a  school-house  upon  it,  and  in 
each  the  proceeding  was  for  an  injunction  to  restrain  the 
township  trustee  from  selling  or  otherwise  disposing  of  the 
land  and  school-house,  to  the  prejudice  of  the  corporation 
within  whose  limits  they  had  fallen  by' an  extension  of  its 
boundaries. 

If,  in  those  cases,  conveyances  to  the  school  city  corpora- 
tions had  been  demanded,  a  diflerent  question  from  that  re- 
spectively decided  by  each  of  them  would  have  arisen,  and 
they  would  then  have  been,  in  principle  as  well  as  in  their 
facts,  similar  to  the  case  before  us. 

Whether  the  school  town  of  Macy  might  be  made  directly 
responsible  for  any  part  or  proportion  of  the  debt  incurred  for 
the  erection  of  the  school  building  in  litigation  in  this  case, 
and,  if  so,  in  what  manner  and  under  what  circumstances, 
are  questions  not  separately  and  distinctly  raised  by  the  plead- 
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ings,  and  concerning  which  we,  for  that  reason,  neither  express 
nor  intimate  any  opinion.  On  that  subject,  see  Dillon  Manic. 
Corp.,  sections  186  to  189,  both  inclusive. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  24, 1887. 
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Pbactice. — Miaeonditcl  of  Juror, — Hearing  on  Affidavits, — Supreme  Oowrt — 
Where  a  question  as  to  the  misconduct  of  a  juror  is  presented  hy  affi- 
davits and  counter-affidavits,  the  decision  of  the  trial  coart  thereon  will 
not  be  disturbed  on  appeal. 

Principal  and  Surety. — Bond  for  Performance  of  Work, — Damages. — Ptn- 
alty. — The  sureties  in  a  bond  given  to  secure  the  performance  of  work 
undertaken  by  their  principal  are  liable  for  the  actual  damages  sustained 
by  the  obligee,  but  not  for  a  penalty  which  the  principal  separately 
agrees  to  forfeit  in  case  he  fails  to  perform  the  work  as  stipulated. 

Same. — Liquidated  Damages. — The  law  ordinarily  regards  a  general  sum 
stated  in  a  bond  as  a  penalty,  and  will  allow  a  recovery  only  for  actual 
damages.  If  the  sum  is  fixed  as  liquidated  damages  it  must  so  appear, 
either  from  the  intent  of  the  parties  as  expressed  in  the  entire  instru- 
ment, or  from  express  words. 

From  the  Huntington  Circuit  Court. 

B.  M,  Cobb  and  C.  W.  Watkins,  for  appellants. 
J,  C.  Branyan,  31.  L.  Spencer^  R.  A.  Kaufman  and  W.  A. 
Branyan,  for  appellee. 

Elliott,  C.  J. — The  appellants  charged  one  of  the  jurors 
who  tried  the  case  with  misconduct,  and  filed  affidavits  in 
support  of  their  charge.  Counter  affidavits  were  filed  by  the 
appellee,  and  the  issue  of  fact  thus  presented  was  decided 
adversely  to  the  appellants. 

A  settled  rule  forbids  us  to  disturb  that  decision.  Doles 
V. State,  97  Ind.  555,  and  cases  cited;  LiLck  v.  State^  96  Ind. 
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16 ;  Shields  v.  StaUy  95  Ind.  299 ;  Catterlin  v.  Oity  of  Frank- 
foH,  87  lad.  45 ;  EllioU  v.  State,  73  Ind.  10. 

The  complaint  is  on  a  bond  executed  by  the  appellants  to 
secure  the  performance  of  work  undertaken  by  one  of  them, 
Jacob  Dill,  and  reads  thus :  "  Know  all  men  by  these  presents, 
that  we,  George  W.  Sloan  and  John  W.  Lackey,  of  Hun- 
tington county  and  State  of  Indiana,  are  held  and  firmly 
bound  to  Philip  Lawrence  in  the  sum  of  six  hundred  dollars, 
for  the  payment  of  which  we  do  jointly  and  severally  bind 
ourselves  in  the  following  condition  of  this  obligation,  for 
that:  Whereas,  Jacob  Dill  has  taken  a  job  of  ditching  of 
Philip  Lawrence  (see  contract  on  first  page),  to  be  fully  com- 
pleted by  the  31st  day  of  October,  1882  :  Now,  if  said  Jacob 
Dill  shall  faithfully  do  and  finish  said  ditch  against  the  above 
date, then  this  bond  to  be  void,  otherwise  in  full  force."  In 
the  contract  referred  to  in  this  bond  is  the  following  stipu- 
lation :  "  I,  Jacob  Dill,  of  the  second  part,  agree  to  take  and 
do  the  work  to  completion  on  the  above  named  ditch  against 
the  31st  day  of  October,  1882,  according  to  the  above  de- 
scribed and  specified  articles  and  specifications  therein,  or  I 
will  forfeit  one  hundred  dollars  thereon.'^ 

The  bond  is.  clumsily  drawn,  and,  like  most  instruments 
])repared  by  unskilled  persons,  is,  in  many  respects,  obscure 
and  confused,  but  we  think  it  is  quite  clear  that  the  sureties 
do  not  undertake  to  pay  the  penalty  specified  in  the  contract 
between  Dill  and  Lawrence. 

The  terms  used  in  stating  the  contingency  in  which  Dill 
shall  pay  one  hundred  dollars,  constitute  the  stipulation  a 
penalty,  and  it  can  not,  therefore,  be  regarded  as  an  agree- 
ment that  the  sum  specified  shall  be  taken  as  a  provision  for 
liquidated  damages.  The  word  "  forfeit"  very  clearly  shows, 
as  does  the  entire  theory  of  the  contract,  that  the  one  hundred 
dollars  was  stated  as  a  penalty.  Carpenter  v.  Lockhart,  1 
Ind.  434 ;  Hamilton  v.  Overton,  6  Blackf.  206. 

We  do  not  doubt  that  parties  may  by  agreement  fix  upon 
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a  certain  sum  as  liquidated  damages;  but,  where  the  sum  is 
so  fixed,  it  must  appear  either  from  the  intent  of  the  parties 
as  expressed  in  the  entire  instrument,  or  from  express  words, 
that  the  sum  was  fixed  as  liquidated  damages.  The  law  or- 
dinarily regards  a  general  sum  stated  in  a  bond  as  a  penalty, 
and  will  allow  only  a  recovery  of  the  damages  actually  sus- 
tained. Prima  facie,  the  sum  stated  is  a  mere  penalty.  ShtUe 
V.  Taylor,  5  Met.  61;  Wallis  v.  Carpenter,  13  Allen,  19; 
Cheddick  v.  Marsh,  21  N.  J.  L.  463;  Baird  v.  Tolliver,  6 
Humph.  186 ;  Spear  v.  Smith,  1  Denio,  464;  3  Parsons  Con- 
tracts, 156. 

It  is  doubtful  whether  more  than  a  nominal  recovery  could 
be  had  against  Dill  for  failure  to  complete  the  work  within 
the  time  specified,  without  evidence  of  actual  damages;  but 
however  that  may  be,  it  is  clear  that  no  recovery  can  be  had 
against  the  sureties  for  more  than  the  actual  damages  result- 
ing from  a  breach  of  the  contract.  The  reason  for  this  con- 
clusion is  obvious.  They  have  not  undertaken  to  pay  any  pen- 
alty; their  undertaking  was  that  Dill  should  complete  the 
work  by  the  31st  day  of  October,  1882.  They  did  not  un- 
dertake to  pay  any  penalty  that  he  might  forfeit,  and,  as  they 
occupy  the  favored  position  of  sureties,  their  contract  can  not 
be  extended  by  construction  or  implication.  If  Dill  did  not 
complete  his  contract  at  the  time  stipulated,  they  are  liable 
for  the  damages  sustained,  but  not  for  the  penalty  their  prin- 
cipal agreed  to  forfeit. 

The  reference  made  by  the  bond  to  the  contract  between 
Dill  and  Lawrence  was  for  the  purpose  of  indicating  the 
work  which  he  was  to  do,  and  may  be  looked  to  for  the  pur- 
pose of  determining  the  scope  of  the  undertaking  of  the  sure- 
ties, but  it  can  not  control  the  undertaking  so  clearly  ex- 
pressed in  the  bond  executed  by  them  as  to  impose  upon  them 
a  liability  for  the  penalty  which  their  princij>al  agreed  to  for- 
feit in  case  he  failed  to  perform  the  work  within  the  time 
stipulated  in  his  contract. 


NOVEMBER  TERM,  1886.  567 


Fleetwood  r.  Brown. 


The  court  erred  in  instructing  the  jury  that  they  might 
assess  the  penalty  against  the  appellants. 
Judgment  reversed. 
Piled  Feb.  19, 1887. 


No.  12,834. 

Fleetwood  t?.  Brown. 

Promissort  Note. — Consideration.— Conveyance, —  Failure  of  Title. —  QuU- 
claim  Deed, — Mutual  Mistake  of  Fact. — Estate  of  Absentee. — A  father  aban- 
doned his  family  and  property  and  left  the  State,  his  whereabouts  belng^ 
unknown  to  them  for  six  years.  Five  years  after  his  disappearance, 
both  believing  him  to  be  dead,  a  daughter  conveyed  to  a  brother,  by 
quitclaim  deed,  her  interest  in  the  real  estate,  the  latter  paying  a  part 
of  the  consideration  in  money  and  giving  his  promissory  note  for  the  bal- 
ance. The  father  subsequently  returned,  excluded  his  son  from  posses- 
sion of  the  land,  and  sold  it.  Action  by  the  daughter  on  the  note, 
and  an  answer  by  the  defendant  setting  up  the  facts,  and  tendering  a 
deed  to  the  land  conveyed. 

Heldy  that  the  answer  states  a  good  defence. 

Supreme  Court. — Rehearing. — Practice. — Questions  not  presented  and  dis- 
cussed on  the  Driginal  hearing  of  a  cause  will  not  be  considered  on 
petition  for  a  rehearing. 

Same. — Pleading, — Evidence. — Harmless  Error. — The  Supreme  Court  will 
not  look  to  the  evidence  to  determine  whether  or  not  the  sustaining  of 
a  demurrer  to  a  good  paragraph  of  answer  was  a  harmless  error. 

From  the  Jackson  Circuit  Court. 

W,  K,  Marshall  and  /.  B,  Brown,  for  appellant. 

B.  H.  Burrell,  J.  F.  Appletohite  and  JR.  A.  Applewhite,  for 
appellee. 

ZoLLARS,  J. — This  action  is  by  appellee  upon  a  promis- 
sory note,  executed  by  appellant.  The  first  alleged  error, 
argued  by  appellant,  is  the  sustaining  of  a  demurrer  to  the 
second  paragraph  of  his  answer.  That  paragraph  may  be 
summarized  as  follows: 
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In  1879,  Jesse  Fleetwood,  the  father  of  the  parties  hereto, 
was  the  owner  of  two  hundred  and  forty  acres  of  land  in 
Jackson  county,  and  was  a  resident  of  that  county,  where 
also  his  wife  and  children,  including  the  parties  hereto,  re- 
sided, and  have  still  resided.  In  that  year,  Jesse  Fleetwood 
abandoned  his  family  and  property  and  left  the  State,  and 
his  whereabouts  was  unknown  to  the  parties  hereto,  and  to 
the  other  members  of  his  family,  until  he  returned  in  June, 
1885.  Upon  his  return,  he  took  possession  of  his  lands,  ex- 
cluding others  therefrom,  and  afterwards  sold  the  lands.  In 
September,  1884,  at  the  time  the  note  in  suit  was  executed, 
for  a  long  time  prior  thereto,  and  afterwards,  until  his  re- 
turn in  June,  1885,  the  parties  hereto,  and  the  balance  of  the 
family  supposed  and  believed  that  he  was  dead.  After  his 
departure,  and  before  the  note  in  suit  was  executed,  his 
wife,  the  mother  of  these  parties,  died.  If  he  had  been  dead, 
as  supposed,  appellee,  as  one  of  his  heirs,  would  have  been 
the  owner  of  the  undivided  one-eleventh  part  in  value  of 
the  lands.  Acting  upon  the  belief  that  he  was  dead,  and 
that  she  was,  therefore,  such  owner,  she  sold  that  interest  to 
appellant,  and  executed  to  him  a  quitclaim  deed,  without 
covenants  of  warranty.  He  paid  a  small  pa^t  of  the  agreed 
purchase-price  in  cash,  and  gave  his  note,  being  that  in  suit, 
for  the  balance.  Jesse  Fleetwood  had  no  knowledge  that 
such  a  deed  had  been  executed  until  aft;er  his  return,  never 
recognized  it  as  of  any  force,  and,  as  already  stated,  took 
possession  of  the  lands,  excluded  appellant  therefrom,  and 
sold  them. 

It  is  alleged  that  the  supposed  death  of  Jesse  Fleetwood 
was  the  controlling  fact  that  induced  the  sale  and  purchase ; 
that  if  the  parties  had  known  that  he  was  alive,  appellee 
would  not  have  sold,  or  attempted  to  sell,  any  supposed  in- 
terest in  the  lands,  and  appellant  would  not  have  purchased^ 
or  given  the  note;  that  the  whole  transaction,  including  the 
execution  of  the  note,  was  the  result  of  a  mutual  mistake  of 
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fact,  and  that,  therefore,  as  appellant  got  nothing,  appellee 
should  not  be  allowed  to  collect  the  note. 

Appellant,  with  the  answer,  tendered  a  quitclaim  deed  to 
appellee,  for  the  interest  described  in  her  deed  to  him. 

It  seems  to  us  that  this  paragraph  of  answer  makes  a  clear 
case  of  a  mutual  mistake  of  fact,  and  a  mistake  as  to  a  fact 
that  underlies  the  whole  transaction.  Had  Jesse  Fleetwood 
been  dead,  appellee  would  have  owned  an  interest  in  his  lands, 
which  she  might  have  conveyed  so  as  to  transfer  to  her  grantee 
a  thing  of  value.  As  it  was,  she  owned  no  interest  at  all  in 
the  lands  that  she  could  convey ;  she  parted  with  nothing  by 
the  attempted  conveyance,  and  appellant  got  absolutely  noth- 
ing for  the  cash  he  paid  and  the  note  in  suit. 

The  deed  executed  by  appellee,  as  we  have  seen,  was  a. 
quitclaim,  without  covenants  of  warranty,  but  we  are  unable 
to  understand  how  that  fact  can  deprive  appellant  of  the  de- 
fence set  up  in  the  answer  under  consideration.  The  defence 
is  not  based  upon  the  deed,  but  upon  a  fact  back  of  it — upon 
the  mutual  mistake  of  the  parties  which  led  to  its  execution, 
and  to  the  execution  of  the  note.  But  for  that  mistake, 
neither  instrument  would  have  been  executed.  The  mistake 
was  thus  in  relation  to  a  material  fact.  That  appellant  was 
mistaken  as  to  that  fact,  was  not  the  result  of  any  negligence 
on  his  part. 

Jesse  Fleetwood  had  been  absent  and  unheard  of  for  such 
a  length  of  time  that  for  some  purposes  he  was  presumed  to 
be  dead.     R.  S.  1881,  section  2232,  et  seq. ;  Acts  1883,  p.  209. 

In  any  event,  the  parties  were  not  negligent  in  believing 
him  to  be  dead,  and  in  acting  upon  that  belief.  We  feel 
quite  secure  in  holding,  that  upon  the  facts  set  up  in  the  an- 
swer, which  the  demurrer  admits  are  true,  appellant  should 
not  be  compelled  to  pay  the  note. 

Judge  Story,  in  his  work  on  Equity  Jurisprudence,  at  sec- 
tion 140  of  volume  1,  says :  "  The  general  rule  is,  that  an  act 
done  or  a  contract  made  under  a  mistake  or  ignorance  of  a 
material  fact  is  voidable  and  relie vable  in  equity."    In  section. 
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141  of  the  same  volume  of  the  work^  he  gives  the  following 
example  :  "A.  buys  an  estate  of  B.,  to  which  the  latter  is 
supposed  to  have  an  unquestionable  title.  It  turns  out  upon 
due  investigation  of  the  facts,  unknown  at  the  time  to  both 
parties,  that  B.  has  no  title  (as  if  there  be  a  nearer  heir  than 
B.,  who  was  supposed  to  be  dead,  but  is  in  fact  living)  ;  in 
such  a  case  equity  would  relieve  the  purchaser  and  rescind 
the  contract/^ 

Another  example  of  the  application  of  the  rule  is  given  in 
section  143a,  as  follows :  "  So  if  a  horse  should  be  purchased, 
which  is  by  both  parties  believed  to  be  alive,  but  is  at 
the  time  of  the  purchase  in  fact  dead,  the  purchaser  would 
upon  the  same  ground  be  relieved  by  rescinding  the  contract 
if  the  money  was  not  paid,  and  if  paid,  by  decreeing  the  money 
to  be  paid  back." 

The  doctrine  of  this  learned  author,  as  contained  in  the 

•sections  cited  and  in  other  sections,  and  our  conclusion  in 

.this  case,  are  fully  sustained  by  our  own  cases.     Leicellen  v. 

Garretty  68  Ind.  442  (26  Am.  R.  74) ;  Brovm  v.  College  Cor- 

ner,  etc.,  G,  R.  Co.,  56  Ind.  110;   Worley  v.  Moore,  97  Ind. 

15;  Solinger  v.  Jewett,  25  Ind.  479. 

Counsel  for  appellee  cite  the  cases  of  Shuler  v.  Hardin,  25 
Ind.  386,  and  Atherton  v.  Toney,  43  Ind.  211. 

The  latter  case  was  one  where  a  party  purchased  an  equity 
of  redemption,  received  a  quitclaim  deed,  and  executed  his 
mote  for  the  purchase-money.  He  bought  an  outstanding 
•mortgage,  and  undertook  to  set  it  off  against  his  note  given 
for  the  land.  It  was  held,  that  in  the  absence  of  a  special 
contract,  or  without  some  special  circumstances,  the  purchaser 
should  be  held  to  have  taken  the  land  charged  with  the  en- 
cumbrance ;  that  to  hold  otherwise  would  be  inequitable,  as 
it  would  enable  the  purchaser  to  take  from  the  vendor  the 
equity  of  redempticm,  without  paying  him  therefor.  The  case 
of  Shuler  v.  Hardin,  supra,  is  similar. 

Manifestly,  those  cases  are  so  different  from  that  before  us, 
that  the  rulings  there  are  not  controlling  here,  as  against 
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appellant's  answer.  Those  cases  were  correctly  decided,  upon 
principles  of  equity,  and  there  is  nothing  in  the  decisions  that 
in  any  way  conflicts  with  our  conclusions  in  this  case;  in- 
deed, the  principles  of  equity  which  underlie  the  decisions 
there  made  require  the  ruling  we  make  here. 

It  results  from  what  has  been  said,  that  the  court  below 
€rred  in  sustaining  the  demurrer  to  the  second  paragraph  of 
appellant's  answer. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
instructions  to  the  court  below  to  overrule  the  demurrer  to 
that  paragraph  of  answer. 

Filed  Nov.  20,  1886. 

On  Petition  for  a  Eehearing. 

ZoLLARS,  J. — Whatever  appellee  is  entitled  to  under  the 
law  should' be  freely  awarded  to  her  by  the  courts,  but  there 
is  certainly  nothing  in  her  case,  if  the  facts  stated  in  the  sec- 
ond paragraph  of  appellant's  answer  are  true  as  admitted  by 
the  demurrer,  calculated  to  excite  a  great  degree  of  zeal  and 
emphasis  on  the  part  of  counsel,  nor  to  require  "  haste  "  on 
the  part  of  the  courts  to  strain  the  law  in  order  that  she  may 
recover. 

The  second  paragraph  of  appellant's  answer  shows  that  the 
parties  are  brother  and  sister.  It  is  averred  in  that  answer, 
that  the  note  in  suit  was  the  result  of  a  mutual  mistake  of 
fact,  and  that  for  it  appellant  received  absolutely  nothing. 
Admitting  that  to  be  true,  as  appellee  did  by  her  demurrer, 
she  yet  insisted  and  still  insists  that  she  should  recover  the 
amount  of  the  note. 

Her  counsel  again  contend,  that  the  court  below  did  not 
err  in  sustaining  the  demurrer  to  that  paragraph  of  the  an- 
swer, and  for  the  first  time  insist  that,  if  it  did,  the  error  was 
a  harmless  one. 

It  has  long  been  the  settled  practice  of  this  court,  that 
questions  not  presented  and  discussed  upon  the  original  hear- 
ing, will  not  be  noticed  upon  a  petition  for  a  rehearing. 
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2  Works  Pr.,  section  1116,  and  cases  there  cited.  Not  only  was 
it  not  claimed  upon  the  original  hearing,  that  the  error,  if 
any,  was  harmless  because  the  facts  set  up  in  the  second  par- 
agraph might  have  been  proven  under  other  paragraphs  of 
the  answer,  but  the  case  was  submitted  upon  the  theory  that 
the  several  paragraphs  set  up  separate  and  distinct  defences. 
Notwithstanding  that,  we  examined  the  record  to  ascertain 
whether  or  not  there  was  any  other  paragraph  of  answer 
under  which  the  facts  set  up  in  the  second  paragraph  might 
have  been  proven.  We  concluded  then,  and  have  no  hesita- 
tion in  holding  now,  that  there  was  not.  The  second  para- 
graph was  the  only  answer  setting  up  the  mutual  mistake  of 
the  parties.  It  was  held  in  the  opinion  delivered  upon  the 
hearing,  that  the  second  paragraph  of  the  answer  was  good^ 
and  that  hence  the  court  below  erred  in  sustaining  the  de- 
murrer thereto.  Further  investigation  and  reflection  have 
strengthened  our  convictions  in  that  regard. 

It  can  not  be  said  that  the  error  was  a  harmless  one.  It 
is  settled  in  this  State,  that  the  sustaining  of  a  demurrer  to 
a  good  paragraph  of  an  answer  will  be  a  harmless  error,  if 
the  defendant  has  another  paragraph  under  which  the  same 
matters  are  admissible  in  evidence.  So  it  was  held  in  the 
cases  of  Mason  v.  Mason,  102  Ind.  38,  McGee  v.  Robbing 
58  Ind.  463,  Johnson  v.  Puinam,  95  Ind.  57,  Moore  v.  Boyd^ 
95  Ind.  134,  Epperson  v.  Hostetter,  95  Ind.  583,  Luntz  v. 
Greve,  102  Ind.  173,  and  Landwerlen  v.  Wheeler ,  106  Ind. 
523,  now  cited  by  counsel. 

Such,  however,  is  not  the  case  before  us.  Here,  as  we 
have  seen,  there  was  no  other  paragraph  of  answer  under 
which  the  facts  set  up  in  the  second  paragraph  were  admis- 
sible in  evidence. 

It  is  further  claimed  that  the  judgment  is  right  upon  the 
evidence,  and  that,  therefore,  the  error  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer  should  be 
regarded  and  treated  as  a  harmless  error.  In  support  of  that 
contention,  are  cited  the  cases  of  Campbell  v.  Nebeker,  58 
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Ind.  446,  Layman  v.  Shultz^  60  Ind.  541  (547),  Gallagher  v. 
HiTnelberger,  57  Ind.  63,  and  Landwerlen  v.  Wheeler',  supra. 

In  the  first  three  cases,  the  errors  complained  of  arose  in  the 
trial  of  the  causes,  and  not  in  the  overruling  of  demurrers 
to  good  paragraphs  of  answers.  The  case  last  cited  an- 
nounces the  well  settled  rule,  that  the  sustaining  of  a  demur- 
rer to  a  good  paragraph  of  an  answer  will  be  regarded  as  a 
harmless  error  if  there  is  another  paragraph  under  which  the 
isame  facts  may  be  proven.  It  was  not  therein  held,  or  in- 
tended to  be  held,  that  this  court  may  look  to  the  evidence 
to  ascertain  whether  or  not  the  sustaining  of  a  demurrer  to 
a  good  paragraph  of  an  answer  was  a  harmless  error.  It  has 
never  been  so  held  by  this  court.  On  the  contrary,  the 
holding  has  been,  that  in  such  a  case,  the  evidence  is  not  to 
be  looked  to  for  the  purpose  of  discovering  whether  the  rul- 
ing did  or  did  not  do  harm.  The  rule,  and  the  reason  of  it, 
are  fully  stated  in  the  case  of  Wilson  v.  Town  of  Monticello, 
So  Ind.  10.  The  sustaining  of  a  demurrer  to  a  good  para- 
graph of  an  answer,  when  there  is  no  other  paragraph  under 
which  the  same  facts  may  be  proven,  is,  in  effect,  a  decision 
by  the  court  that  the  facts  thus  set  up  do  not  constitute  a 
defence,  and  are  not  admissible  in  evidence.  And  although 
the  record  might  show  that  some  such  facts  as  those  specially 
pleaded  were  admitted  in  evidence,  this  court  has  no  way  of 
knowing  that  other  facts  in  support  of  the  plea  ijiight  not 
have  been  brought  forward  by  way  of  evidence,  had  the 
court  not  ruled  the  plea  insufficient  as  a  defence.  See,  also, 
Pennsylvania  Go,  v.  Poor,  103  Ind.  553 ;  Pennsylvania  Co.  v. 
Marion,  104  Ind.  239. 

It  was  claimed  upon  the  submission  of  the  cause,  and  is 
now  claimed  in  the  petition  for  a  rehearing,  that  because  the 
deed  from  appellee  to  appellant  was  a  quitclaim  deed,  with- 
out covenants,  appellant  can  not  defend  against  the  note.  In 
support  of  that  contention  appellee's  counsel  cite  Oiler  v. 
Gard,  23  Ind.  212,  Shuler  v.  Hardin,  25  Ind.  386,  Shumaker 
T.  Johnson,  35  Ind.  33,  Headrick  v.  Wisehart,  41  Ind.  87, 
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Atherton  v.  Toney,  43  Ind.  211,  Jones  v.  Noe,  71  Ind.  368^ 
Seal  V.  Beal,  79  Ind.  280,  and  Axtel  v.  Chase,  83  Ind.  546, 
and  claim  that  if  the  holding  in  the  principal  opinion  is  cor- 
rect, they  should  be  overruled,  as  it  is  in  conflict  with  them. 

In  the  principal  opinion  we  showed  the  diflFerence  between 
this  case  and  the  cases  of  Shula*  v.  Hardin,  siipra,  and  Ather- 
ton V,  Toney,  supra.    Those  cases  need  be  no  further  noticed. 

The  holding  in  the  case  of  Oiler  v.  Gard,  supra,  was,  that 
mistake  or  ignorance  forms  no  ground  of  relief  from  contracts 
fairly  entered  into  with  full  knowledge  of  the  facts,  etc. 

In  the  case  before  us,  the  parties  did  not  have  full  knowl- 
edge of  the  facts.  As  stated  in  the  answer,  they  acted  upon 
the  assumption  that  Jesse  Fleetwood,  the  owner  of  the  land, 
was  dead.     In  that  they  were  mutually  mistaken. 

In  the  case  of  Shumaker  v.  Johnson,  supra,  there  was  no 
mistake  of  fact,  and  hence  that  case  is  not  authority  in  any 
way  in  conflict  with  our  holding  here. 

And  so,  in  the  case  of  Headrick  v.  Wisehart,  supra,  there 
was  no  question  as  to  any  mistake  of  facts.  It  was  held  that 
the  grantor  in  a  quitclaim  deed  could  not  be  held  upon  a 
verbal  promise  to  pay  back  taxes. 

In  Jones  v.  Noe,  supra,  the  question  arose  under  a  warranty 
deed.  It  was  held  that  the  vendee  could  not  successfully  re- 
sist the  payment  of  a  note  for  the  purchase-money,  or  recover 
more  than  nominal  damages,  while  he  retained  possession  of 
the  land,  and  had  suffered  no  inconvenience  or  expense  by 
reason  of  the  vendor's  want  of  title.  That  holding  was  cor- 
rect, and  rested  upon  the  reason  that  underlies  all  such  cases, 
and  that  is,  the  possibility  of  the  possession  ripening  into 
title.     Small  v.  Reeves,  14  Ind.  163. 

In  the  case  before  us,  appellant  was  not  in  the  possession 
of  the  land,  but  had  surrendered  the  possession  to  the  right- 
ful owner,  as  he  had  a  right  to  do  under  the  ruling  in  the  case 
of  Aaiel  V.  Chase,  83  Ind.  546  (558),  cited  by  counsel. 

There  is  nothing  in  any  of  the  eases  cited  by  counsel  at  all 
in  conflict  with  what  we  here  hold.. 
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In  the  case  ot  Dodge  v.  Briggs,  27  Fed.  R.  160  (167),  cited 
by  counsel,  it  was  said  that  a  person  accepting  a  quitclaim 
deed  is  chargeable  with  notice  of  such  invalidity  of  the 
grantor^s  title,  as  he  might  have  ascertained  by  inquiry.  Here 
appellant  had  no  way  by  which  he  could  learn  that  the  father 
was  still  living;  no  one  knew  that,  or  had  any  way  of  know- 
ing it,  until  he  returned. 

We  adhere  to  our  former  ruling,  and  overrule  the  petition 
for  a  rehearing. 

Filed  April  28, 1887. 


No.  13,020. 

Singer  et  al.  v.  Scheible  et  al. 

Notice. — Omimimonej^s  Deed, — Recitals. — Inquiry. — Mortgage. — Outstanding" 
Eqailies. — ParlUixm. — The  deed  of  a  commissioner  in  partition,  which 
gives  the  title  of  the  cause  and  recites  that  it  is  made  in  pursuance  of 
an  order  and  judgment  of  court  therein,  "entered  in  Becord  No.  11,  of 
the  records  of  said  court,  on  page  381,"  is  sufficient  to  put  subsequent 
purchasers  or  mortgagees  from  the  grantee  upon  inquiry  as  to  the  char- 
acter, extent  and  contents  of  the  order  and  judgment,  and  as  to  all  mat- 
ters affecting  his  title  which  such  record  would  disclose,  and  with  respect 
to  equities  in  favor  of  third  persons,  which  might  thus  have  been  dis- 
covered, they  can  not  be  deemed  innocent  purchasers. 

From  the  Bartholomew  Circuit  Court. 

8.  Stansifer,  for  appellants. 

W.  F.  Norton,  S.  W.  Smith  and  G.  W.  Cooper,  for  appellees. 

HowK,  J. — In  this  case,  the  appellants  John  F.,  Jacob  H. 
and  Clara  Singer  sued  Miranda  J.  and  Delia  T.  Singer,  and 
the  appellees  Catharine  Scheible  and  James  C.  Laughlin, 
auditor,  and  the  board  of  commissioners  of  Bartholomew 
county,  in  a  complaint  of  two  paragraphs.  The  object  of 
appellants^  suit,  as  stated  in  each  paragraph  of  complaint^ 
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was  to  quiet  their  title  to  certain  real  estate^  particularly  de- 
scribed, in  Bartholomew  county.  The  demurrer  of  appellee 
Laughlin,  county  auditor,  and  the  county  board,  was  sus- 
tained as  to  each  paragraph  of  complaint.  The  demurrer  of 
Catharine  Scheible  was  overruled  as  to  the  first  paragraph, 
and  sustained  as  to  the  second  paragraph,  of  appellants'  com- 
plaint. Mrs.  Scheible  then  filed  a  cross  complaint,  wherein 
she  sought  the  foreclosure  of  a  certain  mortgage  held  by  her 
on  the  same  real  estate  described  in  appellants'  complaint. 
To  such  cross  complaint  appellants  answered  in  three  para- 
graphs, whereof  the  first  was  a  plea  of  payment;  in  the 
second  paragraph,  they  stated  substantially  the  same  facts 
that  were  stated  in  the  first  paragraph  of  their  complaint; 
And  in  the  third  paragraph  of  their  answer,  they  set  up  the 
same  matters  as  those  alleged  in  the  second  paragraph  of 
their  complaint.  The  demurrer  of  Mrs.  Scheible  was  over- 
ruled as  to  the  second  paragraph  and  sustained  as  to  the  third 
paragraph  of  such  answer;  and  she  replied  to  the  first  and 
:second  paragraphs  of  answer,  and  answered  the  first  para- 
graph of  complaint,  by  general  denials  thereof. 

The  cause  was  submitted  to  the  court  for  final  hearing 
upon  the  complaint  and  cross  complaint,  and  tho  issues  joined 
thereon  and  the  evidence  adduced  by  the  parties  respectively; 
and,  as  against  Miranda  J.  and  Delia  T.  Singer,  the  court 
found  and  decreed  that  appellants  were  the  absolute  owners 
of  the  real  estate,  described  in  their  complaint.  Upon  the 
issues  joined  on  the  first  paragraph  of  complaint  by  Cath- 
arine Scheible,  and  on  her  cross  complaint,  the  court  found 
against  appellants  and  in  favor  of  Mrs.  Scheible,  and  decreed 
the  foreclosure  of  her  mortgage  and  the  sale  of  the  mort- 
gaged real  estate,  and  that  the  lien  of  such  mortgage  was 
prior  and  superior  to  the  claims  and  equities  of  appellants  in 
and  to  such  real  estate. 

The  first  error  complained  of  here  by  appellants  is  the  sus- 
taining of  the  demurrer  of  Catharine  Scheible  to  the  second 
paragraph  of  their  complaint. 
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In  this  paragraph^  appellants  alleged  that,  on  the  —  day 

of ,  186-,  Jacob  Snyder  died  intestate,  the  owner  in 

fee  simple  of  the  following  real  estate  in  Bartholomew  county, 
Indiana,  to  wit:  The  south  half  of  the  southeast  quarter  of 
section  31,  in  township  10  north,  of  range  5  east,  and  the 
north  half  of  the  northeast  quarter  of  section  6,  in  township 
9  north,  of  range  5  east,  and  other  real  estate  in  such  county, 
and  also  personal  property  of  the  value  of  $12,000,  leaving 
the  following  children  and  grandchildren  (and  no  widow)  as 
his  only  heirs  at  law,  to  wit,  Reuben,  John  F.,  Simon  and 
Jacob  Snyder,  Ann  E.,  wife  of  John  Louden,  Sarah,  wife  of 
Thomas  King,  Mary  E..  and  Laura  Treadway,  infant  chil- 
dren of  his  deceased  daughter, Treadway,  and  the  appel- 
lants, infant  children  of  Catharine  Singer,  another  deceased 
ilaugliter  of  Jacob  Snyder,  deceased;  that  thereafter  said 
<5hildren  and  grandchildren,  other  than  Jacob  Snyder,  Jr., 
instituted  an  action  in  the  court  of  common  pleas  of  Bar- 
tholomew county,  against  Jacob  Snyder,  Jr.,  for  the  partition 
of  such  real  estate,  wherein  such  proceedings  were  had  as 
resulted  in  an  order  of  such  court  for  the  sale  of  portions  of 
the  decedent^s  lands,  including  the  real  estate  particularly 
described  as  aforesaid,  and  Simeon  Stansifer  was  appointed 
and  duly  qualified  as  commissioner  to  make  such  sale ;  that 
in  such  action  and  proceedings,  appellants  being  then  infants, 
Richard  H.  Singer,  their  father  and  guardian,  duly  appointed 
by  the  proper  court  of  Pulaski  county,  Indiana,  and  qualified, 
appeared  with  and  for  them,  and  Milton  Treadway,  guardian 
of  Mary  E.  and  Laura  Treadway,  infants,  duly  appointed  by 
the  proper  court  and  qualified,  appeared  with  and  for  them ; 
and  that  the  other  parties  to  such  partition  suit,  with  the 
husbands  of  the  decedent's  daughters,  were  all  over  the  age 
of  twenty-one  years,  and  the  husbands  joined  with  their 
wives  in  such  proceedings. 

And  appellants  further  said,  that,  after  the  order  of  sale 
And  the  appointment  of  such  commissioner,  the  parties  to 
Vol.  109.— 37 
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such  suit  appeared  in  such  court  of  comraou  pleas,  on  No- 
vember 26th,  1869,  and  submitted  to  the  court  an  agreement 
in  writing,  which  was  then  and  there  spread  of  record  in  the 
proper  order-book  of  such  court ;  and,  omitting  the  title  of 
such  suit,  and  the  signatures  of  the  parties,  such  agreement 
reads  as  follows : 

"  It  is  agreed  that  R.  H.  Singer  may  become  the  purchaser 
from  Simeon  Stansifer,  commissioner,  of  all  the  real  estate 
of  which  Jacob  Snyder  died  seized,  situate  in  Union  town- 
ship, Bartholomew  county,  Indiana,  described  in  the  complaint 
herein,  for  $6,000, — $2,000  to  be  paid  on  the  day  of  sale, 
$2,000  one  year  from  the  day  of  sale,  at  six  per  cent.,  and 
$2,000  two  years  from  the  day  of  sale,  \Yith  like  interest; 
the  said  Singer  is  to  pay  the  tax(;s  on  said  real  estate  for  this 
year,  and  is  to  have  the  rent  on  growing  crops  of  wheat  sown 
this  year.  As  guardian  of  Catharine  Singer's  heirs  he  may 
deduct  as  a  cash  payment,  from  the  first  and  second  payments, 
the  estimated  distributive  portions  of  said  wards  of  proceeds 
of  all  real  estate  of  said  Jacob  Snyder,  deceased,  and  of  his 
personal  estate.  The  order  directing  the  sale  of  said  real 
estate,  to  be  sold  at  public  sale,  is  to  be  changed  to  private 
sale,  without  notice  or  publication  thereof.  November  12th, 
1869." 

And  it  was  averred  in  appellants'  complaint  herein,  that 
the  real  estate  particularly  described  therein  was  the  only  real 
estate,  whereof  Jacob  Snyder  died  seized,  situate  in  Union 
township,  in  such  county.  Thereafter,  on  March  16th,  1870, 
Simeon  Stansifer,  Esq.,  commissioner  as  aforesaid,  submitted 
to  such  court  of  common  pleas  his  verified  report  in  writing 
of  his  proceedings,  as  such  commissioner,  to  the  effect,  inter 
alia,  that  pursuant  to  the  agreement  of  the  parties  to  such 
partition  suit,  he  was  authorized  to  convey  to  Richard  H. 
Singer  the  real  estate,  particularly  described  in  appellants' 
complaint  herein, and  take  from  him  a  mortgage  to  secure  the 
payment  of  deferred  payments,  assigned  to  parties  and  heirs 
therein ;  that  such  report  was  approved  and  ratified  by  such 
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court,  and  it  was  thereon  ordered,  among  other  things,  that 
Simeon  Stansifer,  commissioner  as  aforesaid,  execute  to  Rich- 
ard H.  Singer  a  deed  of  conveyance  of  the  real  estate  here- 
inbefore described,  purchased  by  him  as  aforesaid,  and  that, 
before  the  deliverv.of  such  deed,  the  commissioner  take  from 
said  Singer  a  mortgage  on  such  real  estate  to  secure  the  un- 
paid balance  of  purchase-money ;  and  that  thereupon,  in  pur- 
suance of  such  order,  Simeon  Stansifer,  as  such  commissioner, 
submitted  to  such  court  of  common  pleas  his  deed  of  convey- 
ance, in  the  statutory  form,  of  the  real  estate  above  described 
to  said  Richard  H.  Singer,  which  deed  was  then  and  there  ex- 
amined and  approved  by  such  court,  and  such  approval  was 
endorsed  thereon,  and,  the  costs  of  such  suit  having  been  paid, 
the  commissioner  aforesaid  was  discharged  from  further  duty 
or  liability  in  that  behalf;  all  of  which  proceedings  have 
since  remained  of  record  and  in  full  force,  and  were  in  fact 
had  and  duly  made. 

Appellants  further  averred,  that  the  deed  of  conveyance, 
so  executed  and  approved  by  such  court,  was  duly  acknowl- 
edged by  the  commissioner  aforesaid,  and,  with  such  acknowl- 
edgment endorsed  thereon,  was  duly  recorded  in  the  proper 
record-book  of  the  recorder's  office  of  Bartholomew  countv : 
that  such  deed  contained  a  full  and  correct  description  of  the 
two  half-quarter  sections  of  land  hereinbefore  described,  but 
the  clerk  of  such  court,  in  copying  such  deed  in  the  order- 
book  entry,  by  inadvertence,  omitted  one  eighty-acre  tract ; 
that  thereafter,  and  before  the  delivery  of  such  deed  to  the 
grantee  therein,  the  parties  to  such  partition  suit  agreed  among 
themselves  as  to  the  share  and  portion  of  appellants  in  and 
to  the  estate,  real  and  personal,  of  Jacob  Snyder,  deceased, 
which  was $2,800,  and  said  Richard  H.  Singer  put  that  amount, 
and  credited  himself  therewith,  into  the  purchase-price  of  such 
real  estate,  and  after  having  secured  by  mortgage  and  other- 
wise satisfied  the  balance  of  $3,200  to  the  other  heirs  and 
their  assigns,  the  commissioner  delivered  such  deed  to  the 
grantee  therein,  who  caused  it  to  be  recorded  as  aforesaid,  on 
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the  24th  day  of  February,  1871 ;  that  said  Richard  H.  Singer 
took  immediate  possession  of  such  real  estate  upon  and  under 
said  purchase  and  deed,  getting  the  rent  of  the  growing  wheat 
as  provided  in  the  aforesaid  agreement  for  the  sale  thereof  to 
him,  and  continued  in  such  possession,  appropriating  to  him- 
self the  rents  thereof  until  his  death,  and  for  a  period  of 
fifteen,  years,  the  reasonable  rental  value  thereof  being  f  300 
per  year,  and  more  than  enough  to  reimburse  him  on  account 
of  said  $3,200,  and  the  payment  of  $142  liereinafter  shown. 

And  appellants  averred,  that  said  Richard  H.  Singer  did 
not,  during  his  lifetime,  as  their  guardian  or  otherwise,  pay 
or  account  to  them,  or  any  of  them,  for  any  portion  of  said 
$2,800,  or  of  such  rents,  nor  has  any  one  since  done  so,  ex- 
cept that  in  1882  he  paid  appellant  John  F.  Singer,  on  ac- 
count, the  sum  of  $142;  that  appellant  John  F.  Singer 
became  of  lawful  age  in  1878 ;  that  appellant  Jacob  H. 
Singer,  and  appellant  Clara  Singer,  were  yet  infants ;  that  said 
Richard  H.  Singer  died  intestate  in  July,  1882,  the  owner  of 
no  real  estate,  and  with  none  in  his  name  other  than  the  real 
estate  hereinbefore  described,  his  estate  being  insolvent,  and 
leaving  the  defendants,  Miranda  J.  Singer,  his  widow  by  a 
second  marriage,  and  Delia  T.  Singer,  his  infant  and  only 
child,  by  his  second  wife. 

Appellants  further  said,  that  on  the  20th  day  of  November, 
1880,  Richard  H.  Singer  and  Miranda  J.,  his  wife,  executed 
to  the  State  of  Indiana,  for  the  use  of  its  common  school 
fund,  a  mortgage  on  such  real  estate  to  secure  the  payment 
of  $1,000  of  such  fund  borrowed  by  him,  which  mortgage 
was  on  the  same  day  recorded  in  the  proper  mortgage  record 
of  the  recorder's  office  of  such  county  ;  that,  on  the  same  day, 
Richard  H.  Singer  and  Miranda  J.,  his  wife,  executed  to 
Jacob  M.  Scheible  a  mortgage  on  such  real  estate  to  secure 
the  payment  of  $1,000  borrowed  by  him  of  said  Scheible, 
which  mortgage  was  recorded  in  the  proper  mortgage  record 
of  such  recorder's  office ;  that  thereafter  Jacob  M.  Scheible 
died  testate,  and,  by  his  last  will,  bequeathed  all  his  personal 
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estate  to  his  widow,  the  appellee  Catharine  Scheible ;  that 
there  had  been  no  administration  of  Jacob  M.  Scheible's  es- 
tate, and  all  the  debts  of  such  estate  had  been  paid ;  and 
appellee  Laughlin  was  auditor  of  Bartholomew  county. 

Appellants  averred  and  charged  that,  by  reason  of  the  facts 
hereinbefore  stated,  Richard  H.  Singer  took,  held  and  used 
such  real  estate  as  the  trustee  of  appellants,  who  were  then 
and  since  the  equitable  owners  thereof,  and  entitled  to  its  use, 
income  and  rents ;  that  by  reason  of  the  proceedings  of  record, 
as  aforesaid,  in  such  court  of  common  pleas  of  Bartholomew 
county,  the  mortgagees  aforesaid  took  their  respective  mort- 
gages with  notice  of  such  trust ;  that  such  sum  of  $2,800,  so 
as  aforesaid  put  into  such  real  estate  by  Richard  H.  Singer, 
with  interest  not  compounded  every  two  years,  would  pay  or 
otherwise  amount  to  more  than  the  residue  of  the  land,  he 
having  purchased  it  for  more  than  its  value,  which  had  since 
greatly  decreased,  so  that  such  real  estate  was  not,  when 
Richard  H.  Singer  died,  nor  since  his  death,  worth  more  than, 
to  wit,  $4,000. 

Wherefore  appellants  prayed  judgment  quieting  their  title 
to  such  real  estate,  declaring  them  to  be  the  absolute  owners 
in  fee  simple  of  the  legal  and  equitable  title  thereto,  and  that 
such  mortgages  be  set  aside  and  declared  to  be  of  no  effect 
as  against  such  real  estate.  Or,  if  it  should  be  deemed  more 
equitable  to  do  so,  then  it  was  prayed  that  appellants  be  do- 
creed  to  be  specialty  creditors  of  Richard  H.  Singer,  with  an 
equitable  lien  upon  such  real  estate  prior  and  superior  to  the 
lien  of  said  mortgages,  which  were  past  due;  that  the  court 
should  find  and  adjudge  that  there  was  due  appellants  the  sum 
of  $2,800,  with  interest  thereon  compounded  every  two  years, 
since  March  15th,  1870,  the  date  of  the  commissioner's  deed, 
less  as  against  John  F.  Singer  the  payment  to  him  as  afore- 
said, and  interest  thereon ;  and  that  such  real  estate,  or  so 
much  thereof  as  may  be  necessary,  be  decreed  to  be  sold  to 
pay  and  satisfy  the  amount  found  due  the  appellants,  and 
they  pray  for  all  proper  relief. 
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The  first  paragraph  of  appellants'  complaint^  in  addition 
to  the  facts  stated  in  the  second  paragraph,  the  substance  of 
which  we  have  given,  contained  the  following  averment: 
"And  further,  it  is  averred,  said  Jacob  M.  Scheible  took  his 
said  mortgage  with  other  and  actual  notice  of  said  trusf 

We  may  well  conclude,  therefore,  as  we  do,  that  it  was  the 
averment  last  quoted,  which  caused  the  circuit  court  to  over- 
rule the  demurrer  of  Catharine  Scheible  to  the  first  para- 
graph of  appellants'  complaint ;  and  that  it  was  for  the  want 
of  such  an  averment  in  the  second  paragraph  of  such  com- 
plaint, her  demurrer  thereto  was  sustained  by  the  court.  In 
neither  paragraph  of  their  complaint,  did  the  appellants  aver 
that  the  proper  county  officers,  charged  with  the  control  and 
management  of  the  common  school  fund,  had  actual  notice, 
at  the  time  they  took  the  said  mortgage  to  the  State,  for  the 
use  of  its  common  school  fund,  of  the  equitable  title  or  trust 
estate  of  appellants  in  or  to  the  mortgaged  real  estate ;  and 
it  was  for  the  want  of  such  an  averment,  we  may  well  sup- 
pose, that  the  court  below  sustained  the  demurrer  of  the 
auditor  and  county  board  to  each  and  both  of  such  para- 
graphs of  complaint. 

In  his  brief  of  this  cause,  appellants'  counsel  says :  *'  The 
only  question  for  the  consideration  of  this  court  is,  whether 
the  record  in  the  partition  suit,  the  commissioner's  deed  to 
Richard  H.  Singer  referring  to  such  record,  was  constructive 
notice  to  the  mortgagees?"  It  is  manifest  from  our  state- 
ment of  this  case,  that  the  question  thus  propounded  by 
counsel  is  fairly  presented  for  our  decision  by  the  rulings 
below  on  the  demurrer  of  the  auditor  and  county  board  to 
each  paragraph  of  complaint,  on  the  demurrer  of  Catharine 
Scheible  to  the  second  paragraph  of  complaint,  on  her  de- 
murrer to  the  third  paragraph*  of  answer  to  her  cross  cora- 
j)laint,  and  by  the  errors  assigned  here  upon  each  of  the 
aforesaid  rulings.  The  commissioner's  deed,  referred  to  in 
the  question  stated  by  appellants'  counsel,  was  in  the  form 
prescribed  by  section  1023,  R.  S.  1881,  in  force  since  Octo- 
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ber  10th,  1863,  for  such  a  deed,  and  was,  in  substance,  as 
follows : 

"Simeon  Stansifer,  commissioner,  by  the  order  and  judg- 
ment of  the  court  of  common  pleas  of  Bartholomew  county, 
Indiana,  in  the  case  of  Reuben  Snyder  ^^  (and  thirteen  other 
plaintiffs,  whose  names  we  omit),  "  v.  Jacob  Snyder,  Jr.,  en- 
tered in  record  No.  11,  of  the  records  of  said  court,  on  page 
381,  conveys  to  said  Richard  H.  Singer  the  following  real 
estate  in  Bartholomew  county,  Indiana : "  (Description  omit- 
ted), "  for  $6,000.     Witness  my  hand  and  seal,"  etc. 

The  statute  requires  that  the  deed  shall  "  describe  the  kind 
of  record,  number  of  volume,  and  page,"  wherein  "  the  order 
or  judgment"  is  entered,  by  virtue  of  which  the  person 
named  as  "a  commissioner,  appointed  by  the  court,"  is  au- 
thorized to  execute  the  particular  deed.  It  is  manifest,  we 
think,  the  law  required  that  a  commissioner's  deed  should 
contain  these  recitals  and  references,  to  the  end  that  the 
grantee  in  such  deed,  and  all  persons  thereafter  interested  in 
the  title  to  the  real  estate  therein  described,  might  readily 
ascertain  from  the  "record,  number  of  volume  and  page," 
all  matters  there  shown  affecting  such  title.  We  are  of 
opinion  that  the  recitals  and  references  in  the  commissioner's 
deed,  the  substance  of  which  we  have  given,  were  sufficient 
to  put  any  person  claiming  title  by,  through  or  under  Rich- 
ard H.  Singer,  the  grantee  in  such  deed,  upon  inquiry  as  to 
the  character,  extent  and  contents  of  the  order  and  judg- 
ment, under  and  pursuant  to  which  the  deed  was  executed. 
That  which  shall  be  sufficient  to  put  the  party  upon  inquiry, 
is  notice.  Hiern  v.  Mill,  13  Ves.  114.  "And  so  it  is  in  all 
oases  where  the  purchaser  can  not  make  out  a  title  but  by  a 
deed;  which  leads  him  to  another  fact:  the  purchaser  shall 
not  be  a  purchaser  without  notice  of  that  fact,  but  shall  be 
presumed  cognizant  of  it ;  for  it  is  crassa  negligcntia  that  he 
sought  not  after  it."  Merlins  v.  JolliffCy  Ambl.  311, 314.  See, 
also.  Brush  v.  Ware,  15  Peters,  93, 104;  Coy  v.  Coy,  15  Minn. 
119;    Wood  V.  Krebba,  30  Gratt.  708;   Cordova  v.  Hood^  17 
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Wall.  1 ;  Dickinson  v.  Worthin^n,  4  Hughes  C.  C.  430; 
Lovejoy  v.  Raymond,  58  Vt.  509. 

In  StatCy  ex  reL,  v.  Davis,  96  Ind.  539,  the  court  said :  "  It 
is  well  settled  that  the  purchaser  of  real  estate  is  presumed 
to  have  examined  the  recprds  of  the  deeds,  necessajy  to  make 
out  his  chain  of  title,  and  under  which  he  claims,  and  is 
bound  by  the  recitals  in  such  deeds  showing  encumbrances,, 
or  the  non-payment  of  purchase-money.  He  is  charged  with 
constructive  notice  of  facts  recited  in  a  deed  under  which  he 
claims,  and  is  bound  by  such  facts,  even  though  he  have  no 
actual  notice  thereof.'^  Wiseman  v.  Hutchinson,  20  Ind.  40 ; 
Oroskey  v.  Chapman,  26  Ind.  333 ;  Colmnn  v.  Watson,  54  Ind. 
65 ;  Hazletty.  Sinclair,  76  Ind.  488  (40  Am.  R.  254)  ;  Sample 
v.  Cochran,  84  Ind.  594 ;  Stockwell  v.  Staie,  ex  rd,,  101  Ind. 
1,  on  p.  13,  et  seq. 

In  the  case  in  hand,  the  mortgagees,  or  those  representing 
them,  claimed  that  they  were  purchasers  for  value,  without 
notice,  of  the  real  estate  in  controversy ;  and  this  claim  was 
virtually  sustained  by  the  court  below,  by  its  rulings  upon 
the  separate  demurrers  of  the  county  auditor  and  board  of 
commissioners  of  Bartholomew  county  to  each  paragraph  of 
appellants'  complaint,  and  upon  the  separate  demurrers  of 
Catharine  Scheible  to  the  second  paragraph  of  such  complaint, 
and  to  the  third  paragraph  of  appellants'  answer  to  Catha- 
rine Scheible's  cross  complaint. 

These  rulings  are  in  direct  contravention  of  the  rules  and 
prinrnples  of  equitable  jurisprudence,  and  can  not  be  sus- 
tained. The  mortgagees  took  their  mortgages  from  Richard 
H.  Singer,  upon  the  real  estate  described  in  the  deed  to  him 
from  Simeon  Stansifer,  commissioner.  This  commiasioner's 
deed  was  the  only  muniment  of  Singer's  title  to  such  real  es- 
tate. The  mortgagees  are  conclusively  presumed  to  have 
examined  the  record  of  such  commissioner's  deed,  if  not  the 
deed  itself,  under  which  alone  the  mortgagor  claimed  title  to 
the  mortgaged  property.  The  recitals  and  references  in  such 
deed,  in  relation  to  the  order  and  judgment  of  the  court  un- 


NOVEMBER  TERM,  ISm.  68& 


Singer  el  al.  v.  Scheible  el  ai. 


der  which  it  was  executed,  were  amply  sufficient  to  put  the 
mortgagees  upon  inquiry  as  to  all  matters  aifecting  the  mort- 
gagor's title,  which  were  or  might  be  shown  by  the  record 
of  such  order  and  judgment.  They  were  charged,  therefore, 
with  constructive  notice  of  all  such  matters,  and  were  bound 
thereby,  even  though  they  had  no  actual  notice  thereof. 

A  slight  examination  of  such  record  would  have  disclosed 
the  fact,  that  of  the  appellants'  money,  which  they  did  not 
acquire  by  or  from  Richard  H.  Singer,  and  in  which  he  had 
no  possible  interest,  the  sum  of  $2,800,  being  seven-fifteenths, 
or  nearly  one-half,  of  the  entire  purchase-money,  was  in- 
vested by  him  in  the  real  estate  conveyed  to  him  by  Stansifcr, 
commissioner.  A  few  inquiries,  in  the  proper  quarter,  would 
have  developed  the  further  fact,  that  no  part  of  the  sum  of 
money,  so  invested  by  Richard  H.  Singer,  had  ever  been  re- 
funded by  him  or  by  any  one  for  him  to  the  appellants,  or  either 
of  them.  So  it  is,  therefore,  in  the  case  under  consideration, 
the  mortgagees  could  not  be  purchasers  without  notice  of  the 
foregoing  facts,  but  must  be  presumed  cognizant  of  them,  for 
it  was  crassa  negligentia  that  they  sought  not  after  them. 

We  are  of  opinion,  therefore,  that  the  court  below  erred 
in  sustaining  the  separate  demurrers  of  the  county  auditor 
and  county  board  to  each  paragraph  of  appellants'  complaint, 
and  in  sustaining  the  separate  demurrers  of  Catharine  Scheible 
to  the  second  paragraph  of  such  complaint,  and  to  the  third 
paragraph  of  appellants'  answer  to  Catharine  Scheible's  cross 
complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  all  the  demurrers  men- 
tioned in  the  last  preceding  sentence,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Filed  Feb.  24, 1887. 
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No.  11,771. 

Pabish  v.  Kaspare. 

Easement. — Naked  License, — Bevocation, — A  mere  naked  license  to  pass 
over  the  lands  of  the  licensor  is  revocable  at  the  plesisure  of  the  latter. 

Same. — Preacription, — Claim  </  Right. — ^There  can  be  no  title  by  prescrip- 
tion where  the  user  is  not  under  claim  of  right. 

Same. —  User  for  Tivenly  IW-a. —Where  there  is  an  uninterrupted  user  of 
a  way  for  twenty  years,  under  claim  of  title,  an  easement  therein  is 
established,  even  though  the  original  claim  was  not  well  founded. 

"Same. — Appurtenant  Way, — Where  the  owner  of  land  annexes  to  part  of 
it  a  right  of  way  as  appurtenant  thereto,  and  then  conveys  the  land  to 
which  the  way  is  made  an  appurtenance,  his  grantees,  near  and  remote, 
acquire  an  easement. 

From  the  Hancock  Circuit  Court. 

J.  A.  NeWy  J.  W.  Jones,  C.  G.  Offutt  and  R,  A,  Blacky  for 
appellant. 

E.  Marsh,  W.  W.  Cook  and  W,  H,  Martin,  for  appellee. 

Elliott,  C.  J. — The  first  paragraph  of  the  appellant's 
complaint  alleges  that  the  appellant  owns  in  fee  a  described 
tract  of  land ;  that  the  appellee  is  the  owner  of  another  tract 
of  land,  which  is  specifically  described  ;  that  for  fifty  con- 
secutive years  a  way  has  existed  over  the  appellee's  land ; 
that  for  twenty  years  the  way  has  been  open  to  the  appellant 
as  an  easement,  and  that  he  and  his  grantors  have  been  per- 
mitted by  the  appellee  and  his  grantors  to  uninterruptedly 
u<o  the  way  for  fifty  years,  and  that  in  March,  1883,  the 
appellee  wrongfully  closed  up  the  way. 

There  was  no  error  in  sustaining  a  demurrer  to  this  para- 
;i:raph.  On  the  facts  pleaded,  the  appellant  had'a  mere  naked 
license  to  use  the  land  of  the  appellee,  and  such  a  license  is 
revocaJble  at  the  pleasure  of  the  licensor.  Williamson  v. 
Yingling,  93  Ind.  42  ;  Rogers  v.  Oox,  96  Ind.  157  (49  Am.  R. 
152)  ;  Nowlin  v.  Whipple,  79  Ind.  481  ;  Hodgson  v.  JeffHes, 
o2  Ind.  334;  Miller  v.  State,  39  Ind.  267  ;  Srwwden  v.  Wilas, 
19  Ind.  10;  Orcmkhitex,  Oronkhite,  94  N.  Y.  323;  Wisnnan 
^\  Uicksinger,  84  X.  Y.  31  (38  Am.  K.  479) ;  Ellmorth  v. 
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JSouthemj  etc.  Go.,  31  Mian.  543;  Batchelder  v.  Hibbardy  58 
X  H.  269 ;  Lockhart  v.  Geir,  54  Wis.  133. 

A  license  does  not  convey  any  title  to  the  land,  and  where 
a  mere  license  is  relied  on,  it  must  appear  that  there  was  a 
consideration  paid  for  it,  or  it  will  be  deemed  revocable  at 
the  will  of  the  person  granting  it.  Clauser  v.  Jones,  100 
Ind.  123 ;  Neiv  York,  etc.,  R.  W.  Go.  v.  Randall,  102  Ind. 
453  ;  Malott  v.  Price,  ante,  p.  22. 

Where  a  consideration  is  paid,  or  value  has  been  parted 
with,  on  the  faith  that  the  license  is  perpetual,  then  it  can 
not  be  revoked.  Rogers  v.  Cox,  supra ;  Buchanan  v.  Logans- 
port,  etc.,  R.  W.  Go.,  71  Ind.  265. 

There  can  be  no  title  by  prescription,  because  it  does  not 
appear  that  the  user  was  under  claim  of  right.  Postlethwaite 
V.  Payney  8  Ind.  104;  Peterson  v.  McCullough,  50  Ind.  35; 
Palmei'  v.  Wrigkt,  58  Ind.  486  ;  McGardle  v.  Barricklow,  68 
Ind.  356. 

An  owner  of  land  is  not  shorn  of  any  of  his  rights  by 
merely  permitting,  as  a  favor,  another  to  pass  over  his  land. 
In  order  to  establish  a  prescriptive  right,  something  more  than 
mere  permissive  user  must  be  shown.  Goddard  Easements 
(Bennett's  Ed.),  134. 

The  use  of  land  for  the  purpose  of  passing  over  it  is  not 
inconsistent  with  the  right  of  ownership,  and  where  there  is 
no  inconsistency  between  the  use  and  the  ownership,  there 
can  be  no  prescriptive  right.  It  is  not  necessary,  to  establish 
a  prescriptive  easement,  that  there  should  be  color  of  title ; 
but  it  is  necessary  that  the  use  should  be  under  an  assertion 
of  right,  and  not  simply  a  user  under  a  naked  license. 

There  is  a  similarity  between  the  first  and  second  para- 
graphs of  the  complaint,  but  there  is  nevertheless  an  essential 
difference.  The  allegations  which  exhibit  this  difference  are 
these :  "And  plaintiff  says  that  the  remote  grantor  of  the 
plaintiff  and  the  defendant  was  the  owner  of  the  real  estate 
now  owned  by  the  defendant  and  that  owned  by  the  plaintiff; 
that  the  remote  grantor  conveyed  the  tract  of  land  owned  by 
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the  plaintiff  to  the  remote  grantor  of  plaintiff^  and  as  a  part 
of  said  conveyance  an  easement  was  given  to  said  purchaser 
over  the  defendant's  real  estate,  and  that  the  same  was  at  said 
time  laid  out  and  fenced  off  by  said  grantor,  and  that  the 
same  has  been  so  continuously  laid  out,  and  has  always  since 
said  time  been  held  as  an  easement  by  the  plaintiff  and  liis 
grantors  to  his,  plaintiff's,  real  estate.  And  plaintiff  avers 
that  when  said  private  way  was  opened  by  the  grantor  of  the 
defendant,  for  the  purpose  of  preventing  stock  from  enter- 
ing upon  the  adjoining  tracts  of  land,  said  grantor  erected  a 
gate  at  the  western  extremity  of  said  way,  but  that  the  said 
gate  was  not  put  up  for  the  purpose  of  hindering  plaintiff's 
grantors  from  travelling  over  the  said  way,  and  that  their 
right  to  so  pass  over  said  way  was  not  at  any  time  questioned. 
And  the  plaintiff  says  that  Jacob  Munson  was  formerly  the 
owner  of  all  the  real  estate  now  owned  by  the  defendant,  over 
which  said  way  passes,  and  also  the  tract  of  land  of  the  plain- 
tiff, and  that  in  the  year  1833,  about  fifty  years  ago,  Jacob 
Munson  conveved  the  tract  to  one  Weston,  and  at  the  same 
time  gave  the  said  Weston  the  right  of  way  aforementioned 
as  an  appurtenance  to  said  tract  of  land  for  a  passage-way  to 
a  highway ;  that  Munson  then  and  there  built  a  fence  on  each 
side  of  said  way." 

We  think  that  this  paragraph  shows  that  the  user  began  in 
1833,  under  claim  of  right,  and  that  the  way  is  an  appurte- 
nance to  the  appellant's  land.  Where  a  right  of  way  is 
granted,  it  becomes  an  appurtenance  to  the  land,  following  it 
into  the  hands  of  each  successive  grantee.  Ross  v.  Thomp- 
son, 78  Ind.  90. 

If  the  way  was  made  appurtenant  to  the  land  now  owned 
by  the  appellant,  in  1833,  and  has  since  been  used  by  him  and 
his  grantors  as  an  appurtenance,  there  can  be  no  doubt  that 
the  user  has  been  under  claim  of  title.  As  the  user  has  been 
under  claim  of  title  for  more  than  twenty  years,  and  has  been 
uninterrupted,  the  fact,  conceding  it  to  be  the  fact,  that  the 
original  claim  was  not  well  founded,  would  not  destroy  the 
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leasement.  But  we  think  thai  it  can  not  be  said  to  be  a  fact 
that  the  original  claim  was  not  well  founded,  for,  if  the  way 
was  laid  out  as  appurtenant  to  the  land,  and  actually  became 
4iu  appurtenance,  then  it  needed  no  express  grant  to  convey  it. 
Moss  V.  ITiompson,  supra;  Washburn  Easements,  25,  sec- 
tion 12. 

We  suppose  it  to  be  perfectly  clear,  that  if  the  owner  of 
land  annexes  to  part  of  it  a  right  of  way  as  appurtenant  to 
the  laud,  and  then  conveys  the  land  to  which  the  way  is  made 
an  appurtenance,  his  grantees,  near  and  remote,  acquire  an 
casement. 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  complaint. 

Judgment  reversed. 

Filed  Jan.  15, 1S87;  petition  for  a  rehearing  overruled  April  6, 1887. 


No.  13,239. 

Heyl  v.  The  State. 

Criminal  Law. — Trial  by  Special  Jury, — Under  the  statutes  of  this  State 
the  courts  have  power,  when  it  becomes  necessary,  to  call  a  special  jurj 
to  try  a  criminal  cause. 

Same. — Inaiructions, —  When  Defecia  in  Cured. — An  erroneous  instruction, 
unless  it  be  plainly  withdrawn,  can  not  be  corrected  by  giving  an  accu- 
rate but  inconsistent  instruction  on  the  same  subject;  where,  however, 
an  inaccuracy  in  one  instruction  consists  in  its  being  merely  incom- 
plete or  obscure,  it  may  be  remedied  by  another  instruction. 

Same. — Eeasonable  Doubt. — Reversal  of  Jadgment. — In  order  to  justify  the 
reversal  of  a  judgment  for  a  merely  inaccurate  definition  of  what  con- 
stitutes a  reasonable  doubt,  it  must  very  plainly  appear  that  the  defend- 
ant was  thereby  prejudiced  in  his  substantial  rights. 

Same. — Prottecuting  Attorney. — ArgumejU. — Reference  by  the  prosecuting 
attorney,  in  his  closing  argument  to  the  jury,  to  recent  riots  in  a  city  of 
another  State  and  the  burning  of  the  court-house  by  a  mob,  attributing 
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the  cause  to  the  lax  administration  of  the  criminal  law  in  that  city^ 
but  not  alluding  to  the  defendant  in  that  connection,  is  not  a  transgres- 
sion of  his  privileges. 
Same. — Mittconduei  in  Argument. — A  statement  bv  the  prosecuting  attorney, 
in  argument  to  the  jury,  that  he  has  personal  knowledge  of  the  fact 
that  the  defendant  is  reputed  to  be  a  hotel  thief,  and  that  he  has  been 
published  and  portrayed  in  the  Police  Gazette  as  such,  is  misconduct, 
but  where  it  appears  from  the  evidence  that  a  conviction  was  in  any 
event  inevitable,  and  that  the  punishment  assessed  is  not  excessive,  the 
judgment  will  not  be  reversed. 

From  the  Marion  Criminal  Court. 

J.  W,  Gordon,  L,  0,  Bailey,  31.  Carey  and  T.  J.  Cogan^ 
for  appellant. 

L,  T.  Michener,  Attorney  General,  and  J.  H.  Gillett,  for  the 

State. 

Mitchell,  J. — The  appellant  was  tried  upon  an  informa- 
tion, and  found  guilty  of  the  charge  of  grand  larceny.  He 
was  sentenced  to  a  fine  and  five  years  imprisonment  in  the 
State's  prison. 

No  regular  panel  of  jurors  having  been  drawn  or  returned 
for  the  term  at  which  the  trial  took  place,  the  bailiff,  by  the 
direction  of  the  court,  called  from  the  by-standers,  twelve 
qualified  persons  as  jurors.  The  appellant  objected  to  being 
tried  by  a  jury  thus  selected. 

The  first  point  insisted  upon  is  that  the  court  erred  in 
requiring  him  to  submit  his  cause  to  a  special  jury. 

That  justice  must  use  right  means  in  attaining  its  ends,  and 
that  its  ends  when  attained  must  be  such  as  the  law  allows 
and  approves,  can  not  be  denied. 

The  question  is,  did  the  court  proceed  in  the  organization 
of  the  jury  in  a  manner  which  the  law  does  not  sanction? 

Section  1396,  R.  S.  1881,  reads  as  follows:  "In  all  cases 
when  the  proper  officers  have  failed  or  refused  to  draw  and 
empanel  a  traverse  jury,  or  where,  for  any  other  cause  what- 
ever, no  traverse  jury  shall  be  present  at  any  term  of  the 
court^  it  shall  be  lawful,  and  is  hereby  made  the  duty  of  the 
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circuit  court,  if  the  business  thereof  require  it,  to  order  the 
sheriff  to  summon  a  jury  from  the  by-standers  or  citizens  of 
the  county,"  etc. 

Section  1790  provides  that  the  trial  jury  used  in  civil  cases 
shall  act  in  criminal  cases,  and  that  the  sheriff,  in  case  a  jury 
trial  is  demanded,  shall  call  a  jury  in  the  manner  prescribed 
by  law,  or  as  directed  by  the  court. 

Section  522  provides  that  "  The  court  shall  have  the  power, 
where  the  business  thereof  requires  it,  to  order  the  empanel- 
ling of  a  special  jury  for  the  trial  of  any  cause.'' 

These  sections  of  the  statute  leave  no  room  to  doubt  the 
power  of  the  court  to  empanel  a  special  jury  under  the 
circumstances  disclosed  in  the  record. 

The  officers  charged  with  the  duty  of  drawing  or  selecting 
a  jury  may  have  neglected  their  duty.  It  may  often  happen 
that  a  panel  regularly  selected  becomes  disqualified.  It  can 
not  be  permitted  that  circumstances  such  as  we  have  men- 
tioned should  deprive  the  court  of  the  necessary  machinery 
for  the  transaction  of  its  business.  Hence  the  statutes  to  which 
we  have  referred  make  provision  for  any  such  emergency. 

No  question  is  made  but  that  the  jurors  empanelled  pos- 
sessed all  the  requisite  statutory  qualifications.  Nor  is  there 
any  claim  that  they  did  not,  when  empanelled,  constitute  **an 
impartial  jury." 

Having  been  selected  and  empanelled  in  a  manner  author- 
ized by  law,  the  constitutional  rights  of  the  appellant  were 
not  infringed.  Pierce  v.  State,  67  Ind.  354 ;  Evarts  v.  StatCy 
48  Ind.  422 ;   Winaeit  v.  State,  bl  Ind.  26. 

The  bill  of  exceptions  states  that  no  jury  had  been  drawn 
for  that  term,  so  that  even  if  it  had  been  necessary,  as  is  con- 
tended, that  the  record  should  affirmatively  show  the  neces- 
sity for,  or  authority  to  call,  a  special  jury,  it  does  so  appear. 
Without  that,  however,  the  regularity  of  the  proceedings 
would  have  been  presumed,  in  obedience  to  the  maxim  that 
"All  acts  are  presumed  to  have  been  rightly  and  legally^ 
done." 
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In  its  seventh  charge  the  court  instructed  the  jury^  in  sub- 
stance,  that  if  they  had  a  reasonable  doubt  as  to  any  material 
fact  going  to  the  defence,  or  necessary  to  make  the  cause,  the 
defendant  was  entitled  to  the  benefit  of  such  doubt 

As  to  what  constituted  a  reasonable  doubt,  the  jury  were 
told,  in  substance,  that  not  every  possible  or  frivolous  doubt 
that  might  be  conjured  up,  was  a  reasonable  doubt;  but  that 
if  the  evidence  in  the  ease  failed  to  satisfv  their  minds  of  the 
truth  of  every  material  proposition  necessary  to  establish  the 
criminal  liability  of  the  defendant,  with  such  certainty  that 
a  prudent  man  would  feel  safe  in  voluntarily  acting  in  his 
own  important  affairs,  there  would  in  such  a  case  be  a  reason- 
able doubt,  and  that  in  that  event  they  must  acquit  the 
defendant. 

The  fifteenth  instruction  asked  by  the  defendant,  and  given 
by  the  court,  is  as  follows:  "A  reasonable  doubt  exists,  when- 
ever, as  long  as  taking  all  the  evidence  in  the  case  together, 
and  fairly  considering  it,  it  does  not  so  satisfy  your  minds  of 
the  truth  of  the  proposition  to  be  found,  that  a  reasonable 
and  prudent  man  would  feel  safe  to  act  upon  it  in  matters 
involving  his  own  most  important  affairs  and  dearest  inter- 
ests, voluntarily  and  under  circumstances  in  which  he  was 
under  no  compulsion  to  act  at  all." 

The  argument  of  the  appellant  is,  that  the  instruction 
given  by  the  court  of  its  own  motion,  upon  the  subject  of 
what  constitutes  a  reasonable  doubt,  was  erroneous,  and  that 
although  the  court  at  his  request  subsequently  instructed  the 
jury  correctly,  on  the  same  subject,  since  the  first  charge 

was  not  withdrawn,  the  error  was  not  cured  by  giving  an 

» 

inconsistent  although  correct  instruction. 

The  rule  that  an  erroneous  instruction,  unless  it  be  plainly 
withdrawn,  can  not  be  corrected  by  giving  an  accurate  but 
inconsistent  instruction  on  the  same  subject,  is  founded  in 
reason,  and  is  not  to  be  infringed.  Of  course,  if  the  law 
governing  a  material  proposition  involved  in  a  case,  is  put 
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to  the  jury  in  one  instruction  one  way,  and  in  the  same  or 
another  in  such  a  way  as  to  be  inconsistent  with  and  contra- 
dictory of  the  first,  the  result  must  be  confusion  in  the  minds 
of  the  jury.  In  such  a  case  the  jury  would  be  required  to 
elect  between  inconsistent  theories  of  the  law  upon  the  same 
subject.  Where,  however,  an  inaccuracy  in  one  instruction 
consists  in  its  being  merely  incomplete  or  obscure,  it  may  be 
remedied  by  being  made  complete,  certain  and  accurate  by 
another  instruction.  The  instructions  under  consideration 
fall  within  the  rule  last  above  stated.  They  are  not  contra- 
dictory or  inconsistent.  One  is  more  complete  than  the 
other.  In  each  is  undertaken  the  oft  repeated  attempt  to 
define  in  the  abstract,  and  ascertain  the  elements  of,  a  rea- 
sonable doubt.  In  one  the  jury  are,  in  effect,  told  that  a 
juror  may  reasonably  doubt  the  defendant's  guilt,  until  such 
a  state  of  mental  certainty  is  reached,  that  a  prudent  man 
would  feel  safe  in  voluntarily  acting  in  his  own  important 
affairs.  The  other  instruction  added,  as  a  requirement  to  re- 
move a  reasonable  doubt,  that  the  jurors  should  come  to  that 
mental  condition  in  which  a  prudent  man  would  feel  safe  in 
acting  in  a  matter  involving  his  most  important  affairs  and 
clearest  interests.  As  was  pertinently  said  in  Garfield  v.  State, 
74  Ind.  60 :  "  The  case  of  Bradley  v.  State  (31  lud.  492)  recog- 
nizes both  these  expressions  as  proper  statements  of  the  law, 
and  the  difference  between  them  is  not  such  as  to  justify  an  in- 
terference with  the  verdict.^'  Indeed,  we  might  add,  that  in 
order  to  justify  the  reversal  of  a  case  for  a  merely  inaccurate 
definition  of  what  constitutes  a  "  reasonable  doubt,''  it  must 
very  plainly  appear  that  the  defendant  was  prejudiced  in  his 
substantial  rights  thereby.  The  phrase  involves  too  much 
that  is  in  the  nature  of  metaphysical  abstraction,  to  enable  a 
court  to  say  that  an  entirely  accurate  definition  has  as  yet 
been  fully  attained.  Boyle  v.  State;  105  Ind.  469,  476  (55 
Am.  R.  218),  and  cases  cited;  Brown  v.  titate,  106  Ind.  386. 
Vol.  109.— 38 
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A  number  of  points  are  suggested  in  the  brief,  which  re- 
late to  rulings  of  the  court  upon  the  admission  and  exclusion 
respectively  of  various  matters  of  evidence.  None  of  them 
are  made  in  such  a  way  as  to  require  examination  by  the 
court,  or  as  to  indicate  that  counsel  deemed  them  of  any  con- 
sequence. We  have,  however,  examined  the  points  made 
and  find  nothing  in  any  of  them  which  would  authorize  a 
reversal  of  the  judgment.  In  view  of  the  mere  mention  of 
the  points — eleven  in  number — ^by  counsel  in  their  brief^ 
without  any  statement  of  the  evidence  admitted  or  excluded, 
except  to  refer  us  to  the  pages  and  lines  of  a  voluminous 
record  where  it  is  to  be  found,  we  have  not  felt  justified  in 
stating  each  point  separately,  and  the  reasons  for  the  holding 
that  no  error  was  committed,  in  respect  to  rulings  on  the 
admission  or  exclusion  of  evidence. 

During  his  closing  argument  to  the  jury  the  prosecuting 
attorney  referred  to  the  riots  in  Cincinnati,  and  the  burning  of 
the  court-house  by  a  mob,  which  had  occurred  recently  before 
the  trial.  He  assigned  as  a  cause  for  the  mob-violence,  the 
lax  administration  of  the  criminal  law  in  that  city.  The  ap- 
pellant objected  to  the  reference  thus  made,  and  the  conclu- 
sions drawn.  The  court  overruled  the  objection.  The  re- 
marks alluded  to  above  had  reference  to  an  historical  events 
concerning  which  the  jury  were  supposed  to  be  familiar,  both 
in  respect  to  its  occurrence  and  the  causes  to  which  it  was 
attributed. 

As  there  was  no  allusion  made  to  the  defendant  in  that  con- 
nection, or  to  his  being  in  any  manner  concerned  in  the  riots, 
we  can  not  say  that  the  privilege  of  fair  debate  was  trans- 
gressed. 

In  his  closing  argument  counsel  for  defendant,  by  way  of 
illustrating  the  value  of  certain  testimony  given  on  behalf 
of  the  State  to  sustain  the  general  reputation  of  a  witness, 
said,  in  substance,  that  the  witnesses  did  not  profess  to  have 
any  knowledge  of  the  reputation  of  the  witness  whose  testi- 
mony they  were  called  to  sustain,  and  that  from  the  same 
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standpoint  he  could  personally  sustain  the  general  reputation 
of  the  defendant. 

This  was  made  the  basis  upon  which  the  prosecutor  said 
in  argument  that  he  had  personal  knowledge  of  the  fact  that 
the  defendant  was  reputed  to  be  a  hotel  thief,  and  that  he 
had  been  published  and  portrayed  in  the  Police  Gazette  as 
such. 

The  speech  of  the  prosecutor  went  entirely  beyond  the 
bounds  of  propriety  in  that  respect.  It  can  not  be  justified. 
There  was  a  bare  shadow  of  excuse  for  it  in  what  was  said 
by  the  defendant's  counsel.  The  remarks  should  have  been 
promptly  withdrawn  from  the  jury,  and  the  court  should  have 
admonished  both  the  jury  and  counsel,  in  no  uncertain  terms, 
in  respect  to  their  duty  in  that  connection.  This  was  not 
done.  The  evidence  in  the  record,  however,  fully  sustains 
the  verdict  of  the  jury,  and  there  was  a  shadow  of  excuse  for 
the  remarks. 

Under  such  circumstances  we  have  concluded,  after  some 
hesitation,  that  a  reversal  ought  not  to  follow.  Upon  the 
evidence  in  the  record,  it  seems  to  us  that  a  conviction  was 
at  all  events  inevitable,  and  as  the  punishment  assessed  does 
not  seem  to  have  been  out  of  proportion  to  the  offence,  we 
can  not  see  that  there  could  have  been  any  prejudice,  to  the 
substantial  rights  of  the  appellant.  In  such  a  case  we  are 
not  authorized  to  reverse.  Epps  v.  State,  102  Ind.  539; 
Brovm  v.  State,  supra. 

Judgment  affirmed^  with  costs. 

Filed  Feb.  25, 1887. 
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No.  12,612. 

The  Board  of  Commissioners  of  Huntington  County 
ET  AL.  V.  The  State,  ex  rel.  Darnell. 

Mandate. — Return. — Taxes  in  Aid  of  BaUroadL  —Beinstatement  on  DnplioaU. 
— Agreement  to  Accept  Leas  than  PuU  Amount. — Election  Expenses. — Upon  a 
petition  for  a  mandate  to  compel  county  commissioners  to  reinstate  on 
the  duplicate  taxes  assessed  in  favor  of  a  railroad  company,  a  return 
showing  that  in  a  prior  proceeding  the  beneficiaries  of  the  tax  had 
agreed  to  accept  a  certain  sum,  if  paid  within  sixty  days,  in  full  satisfac- 
tion of  all  claims  on  account  of  Huch  tax,  and  that  each  taxpayer  who 
should  pay  his  proportion  of  such  sum  should  be  entitled  to  a  receipt 
in  full,  and  further  showing  that  such  per  cent,  had  been  collected  from 
all  who  paid  within  sixty  days,  and  from  all  others  the  full  amount 
assessed  against  them,  which  had  been  paid  over  to  the  beneficiaries, 
excepting  only  the  expenses  of  the  election,  is  good,  even  though  the 
withholding  of  the  election  expenses  was  wrongful. 

Same. —  Payment  of  Less  Sum  \oUl  not  Discharge  Greater. — Extent  of  Rule. — 
The  rule  that  the  payment  of  a  less  sum  will  not  discharge  a  greater, 
only  applies  where  the  sum  is  liquidated,  and  is  due  upon  contract.  It 
can  not  apply  to  a  claim  founded  upon  a  statutory  proceeding  assessing 
a  tax  in  aid  of  a  railroad  corporation. 

From  the  Huntington  Circuit  Court. 

/.  C  Branyan,  31.  L.  Spencer,  R,  A.  Kaufman  and  IF.  A. 
Branyan,  for  appellants.  * 

L,  P.  MilligaUj  for  appellee, 

Elliott,  C.  J. — The  appellee's  relator  petitioned  the 
Huntington  Circuit  Court  for  a  writ  of  mandate  to  compel 
the  board  of  commissioners  to  reinstate  on  the  duplicate 
taxes  which  had  been  assessed  in  favor  of  the  Delphos,  Bluff- 
ton  and  Frankfort  Railway  Company.  The  return  to  the 
alternative  writ  alleges,  in  confession  and  avoidance,  that  the 
appellee's  relator  is  barred  by  the  proceedings  before  the 
board  and  by  an  agreement  entered  into  between  the  parties 
in  interest.     The  proceedings  and  agreement  are  as  follows: 

"  Now  comes  C.  Cowgill,  attorney  for  A.  G.  Wells  &  Co., 
and  moves  the  board  for  an  order  directing  the  treasurer  to 
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proceed  to  collect  the  taxes  heretofore  levied  to  aid  in  the 
construction  of  the  Delphos,  BluflFton  and  Frankfort  Railway 
in  Jefferson  township,  and  upon  proof  made  and  due  delib- 
eration thereon,  the  board  do  find  as  follows,  to  wit: 

"  1st.  That  by  a  consolidation  of  said  railroad  with  other 
railroad  companies,  said  road  is  now  constructed  and  in  opera- 
tion in  and  through  said  township  by  and  under  the  corporate 
name  of  the  Toledo,  Delphos  and  Burlington  Railroad  Com- 
pany. 

"2d.  That  more  than  $10,164  has  been  expended  by  said 
railroad  company  in  said  township. 

"  3d.  That  the  taxes  levied  at  the  June  term,  1879,  of 
this  board,  and  the  collection  of  which  has  been  suspended 
by  the  action  of  the  auditor  and  treasurer  of  this  county,  are 
now  due  and  should  be  collected. 

"4th.  That  A.  G.  Wells  &  Co.  were  contractors  on  said 
road  in  the  construction  thereof,  and  that,  by  a  transfer  and 
assignment  of  said  Toledo,  Delphos  and  Burlington  Rail- 
road Company  to  said  A.  G.  Wells  &  Co.,  in  part  payment 
for  said  work  of  construction,  they  are  the  sole  beneficiaries 
of  the  fund  to  be  derived  from  the  collection  of  said  taxes, 
and  are  entitled  to  have  the  same  paid  to  them  wl  an  col- 
lected. And  the  board  do  now  order  the  treasurer  o  *  Hun- 
tington county  to  proceed  to  the  collection  of  said  taxes  at 
once,  in  the  same  manner  that  State  and  county  taxes  are  col- 
lected, all  of  which  is  finally  ordered,  adjudged  and  decreed. 

"And  it  is  proposed  and  agreed  by  said  A.  G.  Wells  &  Co., 
now  in  open  court,  that  if  $8,000  is  paid  to  them  within 
sixty  days  from  this  date,  that  sum  will  and  shall  be  re- 
ceived in  full  satisfaction  of  all  claims  whatever  against  said 
Jefferson  township  on  account  of  the  taxes  so  voted  and 
levied  to  aid  in  the  construction  of  said  railroad ;  and  in 
pursuance  of  said  proposition  and  agreement,  it  is  further 
ordered  by  the  board  that  each  and  every  taxpayer  that  is 
charged  with  taxes  on  the  duplicate  by  virtue  of  the  levy 
aforesaid,  who  shall,  within  sixty  days  from  this  date,  pay  to 
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the  treasurer  that  proportion  of  the  taxes  that  stand  charged 
against  him,  or  her,  as  the  case  may  be,  on  said  tax  dupli- 
cate, that  the  whole  of  his  or  her  taxes  bears  to  §8,000,  he 
or  she,  as  the  case  may  be,  shall  be  entitled  to  a  full  receipt 
of  said  taxes.  But  said  proposition  and  release  only  applies 
to  such  taxpayers  as  pay  within  said  sixty  days,  or  have 
already  paid,  and  the  auditor  and  treasurer  are  hereby  au- 
thorized and  directed  to  ascertain  and  state  for  the  benefit 
of  the  treasurer  and  taxpayers  the  per  centum  deduction  that 
each  taxpayer  would  be  entitled  to  have  made  under  such 
proposition  and  a  compliance  therewith.  And  it  is  further 
ordered  that  a  subscription  of  stock  shall  be  made  in  said 
railroad  company  for  the  benefit  of  said  township,  in  the  sum 
that  shall  be  paid  to  said  A.  G.  Wells  &  Co." 

It  is  averred  in  the  return  that,  "  In  pursuance  of  said 
agreement,  the  auditor,  with  the  consent  of  said  assignees, 
collected  said  eighty  per  cent,  of  said  tax  from  all  such  tax- 
payers of  said  township  as  paid  within  sixty  days,  and  of  all 
such  as  did  not  pay  within  sixty  days,  he  collected  the  whole 
amount  of  said  tax,  including  penalties  and  interest,  and 
paid  over  to  the  said  assignees  all  of  said  several  sums,  ex- 
cepting only  such  as  was  due  from  said  railroad  company 
for  the  costs  and  expenses  incident  to  the  holding  of  the 
election.'^ 

We  can  see  no  valid  legal  objection  to  this  return,  although 
it  is  very  badly  drawn,  and  contains  much  surplusage.  If 
the  taxpayers  paid  all  the  taxes  which  they  were  liable  to 
pay  under  the  agreement,  there  was  neither  necessity  nor  pro- 
priety for  placing  the  taxes  on  the  duplicate.  If  those  who, 
by  the  terms  of  the  agreement,  were  to  pay  a  less  sum  than 
the  amount  assessed,  did  pay  it  within  sixty  days,  then  noth- 
ing more  can  be  collected  from  them.  If  those  who  were  to 
pay  the  full  amount  did  pay  it,  then  they  are  discharged.  It 
is  quite  clear  that  Wells  &  Co.  could  not  enforce  payment 
from  those  who  had  made  payment  in  compliance  with  the 
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terms  of  the  agreement,  and  certainly  not  from  those  who 
paid  the  full  amount  assessed  against  them. 

If  it  were  true  that  the  county  officers  had  misapplied  the 
money  collected,  the  remedy  would  not  be  against  the  tax- 
payers. Their  duty  was  done,  and  their  liability  ended,  when 
they  paid  all  they  were  legally  bound  to  pay. 

The  rule  that  the  payment  of  a  less  sum  will  not  discharge 
a  greater  can  not  apply  here,  for  that  rule  only  applies  where 
the  sum  is  liquidated  and  is  due  upon  contract.  Here  there 
was  no  contract  creating  a  liability  against  the  taxpayers,  for 
the  only  claim  held  by  any  one  was  founded  upon  a  statutory 
proceeding,  assessing  a  tax  in  aid  of  a  railroad  corporation. 
To  such  a  case  the  rule  referred  to  can  not  be  extended. 

We  do  not  think  that  the  assignment  of  the  interest  in  the 
taxes  cut  off  the  right  of  the  assignees  to  receive  them  when 
collected  ;  but  we  do  think  that  when  they  received  the  per 
centum  agreed  upon  from  those  who  paid  within  sixty  days, 
and  the  full  amount  from  those  who  did  not  pay  within  that 
time,  they  can  not  claim  more.  Nor  is  it  material,  so 
far  as  the  rights  of  the  taxpayers  are  concerned,  that  the 
county  officers  wrongfully  kept  five  hundred  dollars  for  elec- 
tion expenses  out  of  the  taxes  collected,  for,  if  the  taxpayers 
paid  all  they  were  legally  liable  to  pay,  the  auditor  can  not 
be  compelled  by  mandate  to  take  steps  to  collect  the  taxes. 

Judgment  reversed. 

Piled  Feb.  25, 1887. 
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Whittaker  et  al,  v.  The  State,  for  use  of  Dorsett,  Drainage  Commissioner- 
No.  12,746. 

Whittaker  et  al,.  v.  The  State,  for  use  op  Dorsett^ 

Drainage  Commissioner. 

From  the  Morgan  Circuit  Court. 

/.  H.  Jordan  and  0.  MaUhewSj  for  appellants. 
G,  W.  ChrMs  and  M,  H,  Parksj  for  appellee. 

HowK,  J. — In  this  case,  it  is  conceded  by  counsel  as  well  of  the  appel- 
lee as  of  appellants,  that  the  same  questions  are  presented  herein  for  our 
decision,  and  in  the  same  manner,  as  those  which  were  fully  considered 
and  decided  by  this  court,  at  the  present  term,  in  Kennedy  v.  StaU,  for  use, 
etc.y  antCy  p.  236.  Upon  the  authority  of  the  case  cited,  and  for  the  reasons 
there  given,  it  must  be  held  in  this  cause  that  the  court  below  erred  ia. 
overruling  appellants'  diemurrer  to  the  second  paragraph  of  appelleeV 
complaint  herein. 

Tne  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  second  paragraph  of  the  com* 
plaint,  etc. 

Filed  Jan.  13, 1887. 
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ABATEMENT. 
See  Real  Estate,  Action  to  Recover. 

1.  PUadfing. — Answer. — Prior  Action  Pending, — A  plea  of  prior  action 
pending,  in  otder  to  suspend  or  abate  the  action  to  which  it  is  pleaded, 
must  show  that  the  action  pending  is  between  the  same  parties,  and 
for  the  same  cause  as  that  involved  in  the  action  sought  to  be  abated. 

Bryan  v.  SchUl,  S67 

2.  Same. — Demurrer. — Form  of. — Plea  in  Abatement. — A  demurrer  to  a  plea 
in  abatement  in  the  ordinary  form,  alleging  that  the  answer  does  not 
state  facts  sufficient  to  constitute  a  cause  oi  defence,  is  sufficient,    lb. 

ACTION. 

See  Abatement:  Attachment ;  Bill  of  Exceptions,  1 ;  Ck)NV£BSiON,. 
2 ;  Jtjtxsment,  3,  5,  6 ;  Statute  of  Limitations. 

AD  QUOD  DAMNUM. 
See  Assessment  of  Damages. 

ADVERSE  POSSESSION. 
See  Real  Estate,  Action  to  Recoveb,  6,  6. 

AFFIDAVIT. 
See  Criminal  Law,  17  to  19, 24 ;  Judgment,  2. 

AGENCY. 
See  Insurance  ;  Mechanic's  Lien  ;  Mortgage,  7. 

ANIMALS. 
See  Railroad,  8  to  12. 

APPEAL. 

See  Bill  of  Exceptions;  City,  15;  Criminal  Law,  16;  Judgment,  11  j, 
Real  Estate,  Action  to  Recover,  1 ;  Survey. 

APPROPRIATION  OF  LAND. 
See  Assessment  of  Damages  ;  Mortgage,  6 ;  Railroad,  1. 

ARGUMENT  OF  COUNSEL^ 
See  Criminal  Law,  31,  32. 

ARSON. 
See  Criminal  Law,  20,  21. 

ASSAULT. 
See  Criminal  Law,  2. 

ASSESSMENT. 
See  City,  1,  2,  5, 7  to  15;  Drainage;  Injunction,  1. 

ASSESSMENT  OF  DAMAGES. 

1.  AppHeaiion  by  Land-Owner.— Railroad.— Right  of  Way, — Deseriptim.— 
tSuffieiency  of  Apjdication  and  Writ. — An  application  by  a  land-owner  for 

(601) 


•-602  INDEX. 

a  writ  of  assessment  of  damages  under  sections  900  and  909,  R.  S. 
1881,  for  the  appropriation  of  land  by  a  railroad  company,  must 
refer  to  the  law  authorizing  the  taking  of  the  property,  and  both  ap- 
plication and  writ  must  contain  a  precise  and  particular  description  of 
the  land  sought  to  be  taken.  Midland  R,  W.  Co.  v.  SmUiy  J^SS 

2.  Same, — Imniffieient  Description, — Qwaxhing  Writ. — It  is  not  sufficient  to 
describe  the  land  sought  to  be  taken  for  a  right  of  way  as  ''about  ten 
rods  north  of  the  center"  of  a  certain  described  eighty-acre  tract,  and 
that  it  is  "a  strip  through  said  land,  running  east  and  west  at  the 
point  aforesaid,  about  one  hundred  feet  wide,"  and  the  writ,  on  proper 
motion,  should  be  quashed.  lb. 

ASSIGNMENT. 

■See  Attorney's  Lien,  1,  4;  City,  11;  Injuncjtion,  2;  Notice,  1,  2; 

Will,  5. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Chattel  Mortqaoe. 

1.  Deed. — Pr^ertnce  <^  Creditors. — Fraud. — In  the  absence  of  actual  fraud, 
a  deed  of  assignment,  under  the  statute,  for  the  benefit  of  creditors, 
will  be  upheld  as  a  valid  general  assignment  notwithstanding  a  pro- 
vision that  certain  creditors  shall  be  preferred,  as  such  provision 
will  be  controlled  and  annulled  by  the  statute. 

Bedpalh  v.  TuiewiUr,  S4S 

2.  Sale  of  Mortgaged  Property. — Enforcement  of  Mortgage  AgatTisi  Pi-oceeds. — 
Section  2674,  R.  S.  1881,  concerning  voluntary  assignments,  is  not 
applicable  to  a  complaint  by  a  mortgagee  seeking  to  enforce  his 
mortgage  against  the  proceeds  of  a  sale  of  the  mortgaged  property. 

StU  V.  Sadler,  254 

3.  Same. — Sale  by  Amgnee. — Payment  of  Lien.— Contract. — The  creditors  of 
a  debtor  who  has  made  an  assignment  for  the  benefit  of  his  creditors 
can  not,  to  the  injury  of  the  mortgagee,  repudiate  a  contract  made 
by  the  assignee  with  the  holder  of  a  chattel  mortgage  to  sell  the 
mortgaged  property  and  apply  the  proceeds  to  the  payment  of  the 
lien.  76. 

4.  Same. — Preference  of  Creditor. — Chattel  Mortgage. — A  debtor  may  in  good 
faith  prefer  a  creditor,  and  a  chattel  mortgage  executed  five  days 
prior  to  a  deed  of  assignment  will  be  upheld  in  the  absence  of  a  show- 
ing of  fraud.  Ih. 

ASSIGNMENT  OF  ERROR. 

See  Criminal  Law,  26 ;  Supreme  Court,  2,  3,  5. 

ATTACHMENT. 

DismisaaL — Rights  of  Third  Persons.— The  parties  to  an  attachment  pro- 
ceeding can  not  dismiss  the  cause  during  term,  so  as  to  afiect  the 
rights  of  third  persons,  without  an  order  of  court. 

McLain  v.  Draper,  666 

ATTORNEY  AND  CLIENT. 
See  Attorney's  Lien  ;  Etidence,  2. 

ATTORNEY'S  LIEN. 

1.  AssignmenL — Judgment — The  lien  of  an  attorney  for  his  fees  is  inci- 
dent to  the  judgment  to  which  it  is  attached,  and  is  assignable. 

Day  V.  Bourmany  S88 

:2.  Same. — Complaint  to  Enforce  Lien. — Necessary  Averments. — Where  it  is 
sought  to  enforce  the  lien,  the  amount  due  for  fees  must  be  shown, 
either  by  stating  a  contract  fixing  the  amount,  or  by  averring  the 
value  of  the  services.  76. 
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TJ.  Same. —  When  Lien  Must  he  EniererJ. — The  lien,  to  be  effectual,  must  be 
entered  at  the  time  the  judgment  is  rendered.  lb. 

4.  iSame.  —  Sheriff* 8  Sale. —  Injunction. —  Pleading. —  Exhibit. —  A  judgment 
debtor  may  enjoin  a  threatened  sale  of  his  property  under  a  judg- 
ment which  is  paid,  except  as  to  the  amount  of  liens  for  attorney's 
fees  which  he  holds  by  assignment,  and  a  copy  of  the  assignment 
need  not  be  filed  with  the  complaint  for  injunction.  lb. 

BAILMENT. 

1.  WarehokReman, — Sale. — Commingling  of  Orain.— Estoppel. — Innocent  Par- 
chaser. — Where  one  deposits  wheat  for  storage,  knowing  that  it  is  to 
be  commingled  with  wlieat  purchased  by  the  owner  of  tlie  ware- 
house, and  that  the  latter  is  selling  and  publicly  shipping  from  the 
common  mass,  he  thus  confers  an  apparent  ownership  and  authority 
to  sell,  and  is  estopped  to  assert  title  as  against  an  innocent  purchaser 
in  the  usual  course  of  business.  Preston  v.   Witherspoony  4^7 

2.  Same. — Rule  when  One  of  Two  LinocetU  Parties  Must  Suffer. — Whenever 
one  of  two  innocent  parties  must  suffer  by  tlie  acts  of  a  third,  he  who 
has  enabled  the  third  person  to  occasion  the  loss  must  sustain  it.    lb. 

BASTARDY. 

See  Sheriff. 

BILL  OF  EXCEPTIONS. 
See  Criminal  Law,  19 ;  Instructions  to  Jury,  1 ;  Pleading,  3. 

1.  Action. — Motion  to  Dismiss. — Supreme  Court. — If  a  motion  to  dismiss  an 
action  in  the  trial  court  is  not  brought  into  the  record  by  a  bill  of 
exceptions,  no  question  relating  thereto  is  presented  on  appeal. 

Board,  etc,  v.  Montgomei'y,  69 

2.  Practice. — Short-Hand  Reporter. — Long-Hand  Report  of  Evidence. — Exhib- 
its.— Original  Papers,  When  Part  of  Record, — Supreme  Court. — Original 
papers  read  in  evidence,  and  accompanying  and  identified  by  the  long- 
hand report  of  the  evidence  taken  down  in  short-hand  by  the  official* 
reporter,  will  be  treated  in  the  Supreme  Court  as  constituting  a  part 
of  such  report,  and  as  properly  in  the  record  when  embraced  in  a 
bill  of  exceptions.  Indiana,  etc.,  R.  W.  Co.  v.  Quick,  295 

3.  Appeal. — Projctice. — Long-Hand  Manuscript. — Where  the  long-hand  man- 
uscript of  the  evidence  is  filed  with  and  as  a  part  of  the  bill  of  excep- 
tions, that  is  a  sufficient  filing;  and  when  thus  filed,  it  may  be  taken 
from  the  bill  of  exceptions  and  made  a  part  of  the  record  on  appeal 
without  being  copied.  Hull  v.  Louth,  315 

4.  Same. — Pactice.— Where  the  record  containing  a  bill  of  exceptions 
shows  that  such  bill  was  within  the  proper  time  presented  to  the  judge, 
certified  by  him  as  correct,  and  ordered  to  be  made  part  of  the  record, 
and  bears  a  certificate  of  the  clerk  that  such  record  is  a  full  and  com- 
plete transcript  of  the  proceedings,  papers  filed,  etc.,  it  sufficiently 
shows  a  filing  of  such  Dili  of  exceptions  within  the  proper  time, 
whether  it  is  endorsed  as  having  been  so  filed  or  not  lb. 

BILL  OF  LADING. 
See  Railroad,  13  to  15. 

BOND. 
See  Principal  and  Surfty. 

BOUNDARIES. 

See  Elections. 
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BRIBERY. 
See  Criminal  Law,  4  to  11. 

BURDEN  OF  PROOF. 
8ee  Dejsd,  8, 12;  Railroad,  8;  Real  Estate,  Actiok  to  Recover,  3,  4^ 

CASES  QUESTIONED,  CRITICISED  AND  DISTINGUISHED. 

Wallaoe  v.  Lawyer,  54  Ind.  501,  criticised.  Baker  v.  State,  ex  reL,  4'^ 

Smith  V.  Duncan,  77  Ind.  92,  questioned.  Taber  v.  OrafmUkr,  20G 

ScoU  V.  BrackeU,  89  Ind.  413,  distinguished.  Laveriy  v.  State,  ex  reL,  tl7 

Stale,  ex  rel,,  v.  HamUion,  33  Ind.  502,  and  cases  following  it,  distinguished. 

Slate,  ex  rel.,  v.  Seweomer,  34S 

CHATTEL  MORTGAGE. 

See  Assignment  for  Benefit  of  Creditors,  2  to  4;  Notice,  2;  Special. 

Finding,  4. 

1.  Partnership. — Fraud.— Debtor  and  Creditor, —  Voluntary  As^ynmenL — A 
chattel  mortgage  given  bv  a  new  firm  to  secure  a  bona  fide  indebt- 
edness of  the  old  partnership,  or  of  an  individual  member  of  the  lat- 
ter, is  not  therefore  fraudulent  as  against  creditors  of  the  new  firm  ; 
nor  does  the  fact  thnt  an  assignment  for  the  benefit  of  creditors  is- 
subsequently  made,  aflfect  its  validity.  Fisher  v.  Syfers,  514 

2.  Same.—Mortga(je  of  Mevckandise.— Renewals  of  Stock. — A  stipulation  in 
a  cliattel  mortgage  covering  a  stock  of  merchandise,  that  additions 
and  renewals  of  the  stock  shall  be  deemed  to  be  covered  by  the 
mortgage,  will  not  vest  title  thereto  in  the  mortgagee  unless  followed 
by  possession  by  the  latter  before  the  rights  of  others  attach,  but  it 
does  not  render  the  mortgage  invalid  on  its  face.  lb, 

3.  Same, — Possession  by  Mortaagor. — Power  to  SelL — A  fraudulent  intent 
can  not  be  judicially  inferred  from  the  fact  that  the  mortgagor,  by 
the  terms  of  the  mortgage,  may  remain  in  possession,  with  leave  to 
sell,  even  though  he  be  not  required  by  a  stipulation  in  the  mort- 
gage to  account  for  the  proceeds  of  the  sales.  lb, 

4.  Same. — Pleading. —  AUegations  of  Fravd, — A  general  averment  of  fraud, 
without  more,  is  not  sufficient  to  defeat  a  chattel  mortgage.  Whether 
it  is  fraudulent  or  not  is  a  question  of  fact  to  be  determined  accord- 
ing to  the  circumstances  of  each  case.  lb, 

CITY. 
See  Dedication  ;  Injunction,  1 ;  Mortgage,  6;  Quo  Warranto;  Town. 

1.  Sidewalk, — Improvement. — ResoliUion. — For  a  resolution  adopted  by  the 
common  council  of  a  city,  which  is  held  sufficient  to  authorize  a  side- 
walk improvement,  see  opinion.  Taher  v.  Grafiniller,  £0S 

2.  Same. — Description  of  Improvement. — Sufficiency  of  Resolution. — It  is  suffi- 
cient if  the  resolution  provides  that  the  improvement  shall  be  of  a 
designated  character,  and  contains  enough  to  constitute  the  basis  for 
letting  the  contract,  without  specifying  with  particularity  of  detail 
what  such  improvement  shall  be.  /&. 

3.  Same. — Plans  and  Specifications. — Oivil  Engineer. — Presumption. — It  is  the 
statutory  duty  of  the  city  civil  engineer  to  prepare  plans  and  specifi- 
cations of  proposed  street  improvements,  ana  it  will  oe  presumed  that 
he  prepares  them  in  proper  time  and  conformably  to  the  ordinances. 
Smith  V.  Duncan,  77  Ind.  92,  questioned.  76. 

4.  Same.— " Street"  Embraces  " Sidewalk:*— The  word  "street"  is  a  generic 
one,  embracing  sidewalks,  and  under  an  authority  to  improve  streeta 
a  municipal  corporation  may  improve  sidewalks.  76. 

6.  Same. — Agricidturai  Land. — Assessment. — Land  within  the  limits  of  a 
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city,   although   held  for  agricultural    pnrposes,  is  subject  to  local 
assessments  u)r  street  improvements.  10, 

•6.  iSame. — ikrinU  Impivoement. — Notice, — If  the  common  council  of  a  city 
directs  that  notices  inviting  proposals  for  the  improvement  of  a  street 
shall  be  published  in  two  newspapers,  publication  in  one  is  not  suffi- 
cient. 2'aber  v.  Ferffuson,  Sii7 

7.  Same. — Transcript, — Collection  of  Assessment. — Sufficiency  of  I^otice.— As 
the  transcript  certified  by  the  city  clerk  is  made  by  law  to  stand  in 
the  nature  of  a  complaint  in  a  proceeding  by  a  contractor  to  collect 
an  assessment,  it  is  good  on  demurrer  if  it  shows  some  notice.  ^  If 
the  notice  is  insufficient  the  fact  must  be  set  up  as  a  defence  by  way 
of  answer.  lb, 

S.  Sanie.—Quotrey  whether  in  a  proceeding  to  enforce  a  street  assessment 
the  sufficiency  of  the  notice  inviting  proposals  can  be  inquired  into  as 
a  fact.    See  opinion  for  cases  pro  and  con.  lb, 

0.  Same. — Estoppel. — Contract. — A  property-owner  can  not  quietly  permit 
money  to  be  expended  on  work  which  benefits  his  land,  under  a  con- 
tract with  the  city,  and  then  deny  the  power  of  the  city  to  make  the 
contract.  lb, 

10.  Same. — Eslimaie, — The  final  order  of  the  common  council  directing  an 
estimate  is  not  affected  by  a  previous  order  refusing  to  do  so.  lb, 

11.  Stime. — Assignment  ofK^iimaie, — Ratification. — A  ratification  by  the  com- 
mon council  of  an  assignment  of  the  estimate  by  the  contractor,  is 
equivalent  to  precedent  authority,  and  entitles  the  assignee  to  collect 
the  assessments.  Jb. 

12.  Same. — Description  of  Improvement. — A  resolution  of  the  common  coun- 
cil providing  for  the  improv^cment  of  a  street,  is  sufficient  if  it  gives 
a  general  direction  as  to  the  character  of  the  improvement,  without 
describing  it  in  detail.  76. 

13.  Same, — Pians  and  Specifications. — Evidence, — The  plans  and  specifications 
prepared  by  the  city  engineer  are  competent  evidence  in  a  suit  to 
collect  a  street  assessment  lb. 

14.  Street  Improvement. — Assessment. — Complaint  to  Enjoin  Collection. — Or- 
dinance,—  Yeas  and  Nays, — Estimate. — Mistake. — Questions  as  to  the 
taking  of  the  yeas  and  nays  on  the  passage  of  an  ordinance,  as  to  the 
amount  of  the  estimate  and  as  to  a  mistake  in  describing  the  prop- 
erty, can  not  be  presented  by  a  complaint  to  enjoin  the  collection  of  a 
street  improvement  assessment.  Balfe  y,  I^mmers,  347 

15.  Same.— Appeal  from  Precept, — Conclusiveness  of  Judgment. — Description. — 
New  Precept. — Where,  on  appeal  by  a  property-owner  from  a  precept, 
the  proceedings  are  sustained,  and  judgment  is  rendered  in  favor  of 
the  contractor,  the  latter  is  concluded  by  it,  if  unappealed  from,  as  to 
all  questions  before  the  court,  including  the  validity  of  the  estimate 
and  the  sufficiency  of  the  description,  and  can  not  take  out  another 
precept.  lb. 

16.  Intoxicaiing  Liquor, — Regulation  of  Safe, — Power  to  Reouire  License. — 
Jurisdiction  Over  TeriHtonf  Beyond  Corporate  Limits. — tinder  sections 
3106  and  3154,  R.  S.  1881,  an  incorporated  city  has  power,  within 
its  corporate  limits  and  for  two  miles  beyond,  to  regulate  all  i)lace3 
where  intoxicating  liquors  are  kept  for  sale  to  be  used  on  the  prem- 
ises, and  to  require  a  license  from  all  keepers  of  such  places,  as  well 
those  who  have  a  license  from  the  State  or  county  as  those  who  have 
not.  Lutz  V.  City  of  CraufordsviUe,  46G 

17.  Same, — Povoer  of  LegisUUure  to  Prescribe  lAmits  of  Jurisdiction.— -The  Leg- 
islature has  power  to  designate  the  limits  over  which  the  jurisdiction 
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of  municipal  corporations  shall  extend,  and  its  judgment  upon  the 
question  is  conclusive.  Ib^ 

18.  Same. — Ltcenae  by  Different  Jwisdietixms. — The  grant  of  a  license  by  one 
jurisdiction  does  not  affect  the  right  of  another  jurisdiction  to  also 
exact  a  license  fee,  nor  authorize  the  licensee  to  sell  in  violation  of 
the  law  of  the  other.  i6» 

CIVIL  ENGINEER. 

See  City,  3,  13. 

COLLATERAL  ATTACK. 
See  County,  2;  Habeas  Corpus;  Judgment,  12, 13. 

COMMISSIONER'S  DEED. 
See  Notice,  3. 

COMMON  CARRIER. 
See  Railroad,  2,  3,  5, 13  to  15. 

COMMON  SCHOOLS. 
See  Schools  ;  School  Funds. 

CONSIDERATION. 

See  Deed,  7 ;  Evidence,  6 ;  Married  Woman  ;  Mortgage,  2,  3 ;  Prom- 
issory Note,  4 ;  Statute  of  Frauds,  1,  2. 

CONSPIRACY. 
See  Criminal  Law,  14,  15. 

CONSTITUTIONAL  LAW. 
See  Judgment,  1 ;  Jurisdiction,  5 ;  Medicine  and  Surgery. 

CONTESTED  ELECTION. 
See  Jurisdiction,  5. 

CONTINUANCE. 

1.  Re/anal  to  Grant, — Harmless  Error. — Where  a  party  is  not  injured  bj 
the  overruling  of  a  motion  for  a  continuance,  there  can  be  no  reversi- 
ble error.  MeKxnsey  v.  MeKte,  209 

2-  Same, — Absent  Witness. — Diligence. — To  entitle  a  party  to  a  continuance 
on  account  of  the  absence  of  a  witness,  he  must  show  that  he  has  ex- 
ercised proper  diligence  to  obtain  the  testimony  of  such  witness.     /6. 

CONTRACT. 

See  Assignment  for  Benefit  op  Creditors,  3;  City,  2,  9;  Criminal 
Law,  4  to  11 ;  Deed,  1, 9  to  11 ;  Estoppel,  1 ;  Mandamus  ;  Married 
Woman;  Notice,  1,2;  Payment;  Principal  and  Surety;  Rail- 
road, 13  to  15;  Sale;  Statute  op  Frauds;  Supreme  Court,  1. 

Condilimal  Insurance. — Forfeiture.— Sale. — Executor. — W'here  a  mare,  insured 
to  get  with  foal,  is  sold  by  the  executor  of  the  owner  within  eleven 
months  from  the  date  of  service,  in  violation  of  a  condition  that  a 
sale  by  the  owner  within  that  time  should  forfeit  the  insurance,  the 
price  lor  the  service  may  be  recovered.  Qummins  v.  Peedj  72 

CONVERSION. 
See  Sale,  3. 

1.  Pleading. — Complaint  to  Recover  Damages. — A  complaint  to  recover  dam- 
ages for  the  conversion  of  personal  property  need  not  alleee  that  the 
plaintiff  is  entitled  to  possession  of  such  property.    Baals  v.  iStewarlj  S?l 

2.  Same.— Joinder  of  Causes  of  Action. — Under  the  fourth  clause  of  section 
278,  R.  S.  1881,  a  paragraph  of  complaint  to  recover  damages  for  con- 
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yersion  may  be  joined  with  a  paragraph  to  recover  p<^session  of  the 
same  property.  Ih, 

CONVEYANCE. 

See  Deed;   Evidence,  6,  7;  Fraudulent  Conveyance;  Proicissoby 

Note,  4 ;  Schools. 

CORPOKATION. 
See  Insurance  ;  Kailroad;  Schools;  Telegraph  Company. 

COUNTEK-CLAIM. 

See  Drainage,  4. 

COUNTY. 

1.  Bridget. — Liability  for  NeuLigence.— Cou  nties  are  liable  for  inj  uries  caused 
by  negligence  in  constructing  or  maintaining  bridges. 

Board  J  etc.^  v.  Mmitgomeryy  €9 

2.  Same, — Evidence. — Establishment  oj  Highvxiy, —  Validity  of  Proceedings, — 
In  an  action  against  a  county  to  recover  for  injuries  caused  by  a 
defective  bridge,  evidence  that  the  county  commissioners  assumed  to 
establish  the  highway  of  which  the  bridge  is  a  part,  is  competent, 
although  it  may  appear  that  there  are  errors  and  irregularities  in  the* 
proceedings.  The  validity  of  such  proceedings  can  not  be  inquired 
into  in  such  case.  16.. 

COUNTY  AUDITOR. 

See  School  Funds,  3. 

COUNTY  CLERK. 
See  Medicine  and  Surgery,  2. 

COUNTY  COMMISSIONERS. 
See  County;  Elections. 

COUNTY  SURVEYOR. 
See  Survey. 

COUNTY  TREASURER. 
See  Taxes,  6  to  8. 

CRIMINAL  LAW. 
See  Habeas  Corpus;  Intoxicating  Liquor;  Practice,  2. 

1.  Fremufniing  Qamhling  House. — Evidence.— Where  a  person  is  indicted 
for  frequenting  a  place  where  gambling  is  permitted,  evidence  that 
the  defendant  was  in  such  place  on  one  occasion  is  not  sufficient  to 
sustain  a  conviction.  Green  v.  Slate,  175 

2.  Assault. — Indictment. — Under  section  1910,  R.  S.  1881,  an  affidavit 
charging,  after  the  date  and  venue,  that  the  defendant  "did  then 
and  there,  having  the  present  ability  to  do  so,  unlawfully  attempt  to- 
commit  a  violent  injury  upon  the  person  of  "  the  affiant,  contrary, 
etc.,  is  sufficient  as  charging  an  assault.  State  v.  Kinder,  i^'^6' 

3.  Indictment — Language  of  Statute. — It  is  sufficient  to  charge  an  offence  in 
the  language  of  the  statute.  Eastman  v.  Stcube,  278 

4.  Accepting  Bribe, —  Indictment, — Sufficiency  of. — An  indictment  which 
charges  that  the  defendant  was  a  township  trustee,  and  ex  officio 
trustee  of  a  school  township;  that  as  such  trustee  it  was  his  duty 
to  contract  for,  purchase  and  furnish  to  the  school  township,  for  its 
use,  furniture,  materials  and  supplies ;  that  while  holding  said  office 
he  unlawfully,  feloniously  and  corruptly  accepted  from  one  P.  the 
sum  of  $3,500  in  money  as  a  bribe  and  to  influence  him,  the  said  de- 
fendant, in  the  discharge  of  his  official  duties,  and  that  he  was  influ- 
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enced  as  sach  olHcer  by  the  acceptance  of  said  sum  of  money,  to  eoter 
into  a  codtract  with  said  P.  lor  tlie  purchase  from  him,  in  behalf 
of  and  for  the  use  of  such  school  towusliip,  of  a  large  amount  of 
school  furniture,  material  and  supplies,  to  the  amount,  price  and 
value  of  $10,000,  is  suHiciently  explicit  under  section  2009,  R.  S.  1881. 

Glover  v.  SlaU,  301 

•6.  Same, — Immaterial  Averments, — In  such  case  the  gravamen  of  the  offence 
is  the  acceptance  of  money  to  influence  the  official  action  of  the  de- 
fendant in  contracting  for  and  purchasing  the  supplies,  and  an  aver^ 
ment  in  the  indictment  as  to  the  amount,  quality  or  description  of 
the  property  contracted  for  or  purchased,  is  entirely  unnecessary.   lb. 

6.  Same. — In  such  case  an  allegation  in  the  indictment,  that  the  person 
giving  the  bribe  did  so  with  the  intent  of  inducing  the  defendant  to 
do  some  act  to  favor  and  aid  such  person,  is  unnecessary,  it  being  an 
immaterial  question  as  to  whether  the  giver  of  the  bribe  was  profited 
or  not.  lb. 

7.  Same, —  Township  Trustee, —  Bribery  of, — D^ence, —  In  a  prosecution 
against  a  township  trustee,  ex  officio  trustee  of  a  school  township,  un- 
der section  2009,  R.  S.  1881,  for  accepting  a  bribe  to  influence  him  in 
his  official  action,  and  for  entering  into  a  contract  for  supplies  in 
pursuance  of  such  bribe,  it  is  no  deience  that  such  contract  was  void 
and  not  enforceable  against  the  township.  lb. 

S.  Same. — Indictment. — Duplicity, — Motion  to  Quash, — When,  from  an  in- 
spection of  the  indictment,  it  is  not  certain  tliat  different  and  distinct 
felonies,  which  can  not  be  joined,  are  charged  in  the  different  counts, 
a  motion  to  quash,  on  account  of  duplicity,  should  be  overruled.    lb. 

9.  Same. — Election  by  Prosecuting  Attorney. —  When  not  Required. — Diseretum 
of  Trial  Court. — The  question  as  to  whether  or  not  tlie  prosecuting  at- 
torney should  be  required  to  elect  and  designate  the  count  of  the  in- 
dictment upon  which  he  will  proceed,  is  a  matter  largely  in  the  dis- 
cretion of  the  trial  court,  and  when  it  is  not  apparent  on  the  face  of 
the  indictment  that  different  and  distinct  offences,  which  can  not  be 
properly  joined,  are  charged,  an  election  should  not  be  required.    76. 

10.  Sam^, — Evidence.— Admissions. — On  the  trial  of  a  defendant  charged 
with  having  accepted  a  bribe,  as  trustee  of  a  school  township,  and 
with  having  been  influenced  thereby  to  make  purchases  of  school  sup- 
plies, etc.,  yi  payment  of  which  township  warrants  were  by  him  is- 
sued, where  an  admission  of  the  defendant  is  proved,  that  a  certain 
letter  received  by  him  as  such  trustee,  from  a  third  party,  contained 
a  correct  list  of  township  warrants  issued  by  him,  and  that  they  were 
so  issued  and  delivered,  in  consideration  of  money  received  by  him, 
such  letter  is  admissible  in  evidence.  lb. 

11.  Same, — Evidence. — In  such  case  it  is  not  material  whether  the  money 
was  paid  over  to  the  defendant  before  or  at  the  time  he  entered  into 
the  contract,  or  issued  the  warrants.  It  is  sufficient  if  he  received 
the  money  afterwards  in  pursuance  of  a  prior  arrangement  and  agree- 
ment, lb, 

12.  Instrvetions  to  Jury, — Signature  of  Party, — Practice. — It  is  not  error  to 
refuse  to  give  instructions  to  the  jury,  which  are  not  signed  by  the 
party  asking  them.  lb. 

13.  Forgery. — Indictment. —  Uncertainty, — A  written  instrument,  reading, 
"September  4,  1886.  Mr.  T.  Hemphill:  Please  let  Charles  Shannon 
have  one  dress  pattern,  and  oblige  (signed)  Theodore  Points,"  is  so 
uncertain  that  the  averment  of  extrinsic  facts,  showing  its  fraudulent 
tendency,  is  necessary  to  the  sufficiency  of  an  indictment  chargin.^^ 
forgery.  SiMnivon  v.  Staie^  4^)7 

14.  Conspiracy. — Evidence. — Declarations  of  Co- Conspirator. — Where  a  con- 
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lipiracy  has  first  been  established  by  sufficient  proof,  every  declara- 
tion or  act  of  any  one  of  the  conspirators,  during  the  pendency  of  the 
criminal  enterprise,  in  pursuance  of  the  original  plan  and  with 
reference  to  the  common  object,  is  competent  evidence  against  each 
of  them.  Card  y.  JStaUf  415 

15.  Same, — Forgei-y, — Conspiracy. — Systeitu — Froof  of  Otiier  Forgeries,-^Wheref 
on  the  trial  of  one  charged  with  the  forgery  of  a  promissory  note, 
it  is  shown  that  the  crime  in  question  is  one  of  a  system  of  like  crimes 
committed  by  the  defendant  in  pursuance  of  a  conspiracy,  other  notes 
forged  by  him  during  the  pendency  of  the  conspiracy  and  purport- 
ing to  be  executed  by  dilTerent  persons,  are  admissible  in  evidence 
against  him.  Jb, 

16.  Appeal  from  Jicslice, — Presumption  of  Reyulai'ilu. — In  the  absence  of  a 
snowing  to  the  contrary,  it  will  be  presumed  that  an  appeal  from  a 
justice  of  the  peace  to  the  circuit  court  was  regularly  taken. 

Slate  V.  McKeCj  497 

17.  Same, — Malicious  Trespass. — Affidavit — It  must  be  charged  in  an  affi- 
davit for  malicious  trespass,  that  the  property  was  injured,  the  amount 
of  the  damage  resulting  from  the  injury,  and  that  the  person  alleged 
to  have  been  damaged  is  the  owner  of  the  property.  76. 

18.  Same. — Insufficient  AffidainiL — An  affidavit,  charging  that  the  defendant 
"did  unlawfully  and  maliciously  throw  down  the  fence  and  pass 
over  the  enclosed  lands''  of  the  affiant,  to  his  *' damage  in  the  sum 
of  five  dollars,"  is  not  sufficient.  lb. 

19.  Same, — Motion  for  Leave  to  File  New  Affidavit. — Bill  of  Exceptions. — A  mo- 
tion by  the  prosecuting  attorney  for  leave  to  file  a  new  affidavit  in 
lieu  01  another,  and  the  ruling  of  the  court  refusing  leave,  must  be 
made  part  of  the  record  by  bill  of  exceptions.  76. 

"20.  Arson. —  Indictment. —  Occupancy  of  Dwelling. —  In  an  indictment  for 
arson,  it  is  unnecessary  to  charge  who  was  the  occupant  of  the  dwell- 
ing-house alleged  to  have  been  destroyed.  Gairett  v.  StatCj  oJ7 

21.  Same. — Husband  and  Wife.—li  a  man  unlawfully,  feloniously,  wil- 
fully and  maliciously  sets  fire  to  and  burns  the  dwelling-house  of 
his  wife,  wherein  she  permits  him  to  live  with  her  as  her  husband,  he 
is  guilty  of  arson,  though  he  may  have  furnished  the  money  to  build 
the  house.  lb. 

22.  Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a 
verdict  in  a  criminal  case,  on  the  sufficiency  or  weight  of  the  evi- 
dence, where  there  is  not  an  absolute  failure  of  evidence  on  some 
material  point.  lb. 

23.  Instruction^  to  Jury. — Presumption  on  Appeal.  —  Practice. — Where  the 
court  below  erred  in  refusing  to  give  to  the  jury  instructions  asked, 
but  the  record  does  not  show  that  it  contains  all  of  the  instructioiLs 
given,  it  will  be  presumed  on  appeal,  in  aid  of  the  judgment,  that  the 
law  of  the  instructions  refused  had  been  given  by  the  court  of  its  own 
motion.  lb. 

24.  Affidavits. — Appeal. — Becord, —  Recital  of  Clerk.  — Affidavits  can  not  be 
made  part  oi  the  record  by  a  mere  recital  of  the  clerk. 

Patiee  v.  Slate^  545 

25.  Same, — PUa  of  OuiUy. — Befusal  to  Permit  Withdrawal. — Diacretion.—ln 
the  absence  of  a  showing  that  there  was  an  abuse  of  discretion,  the 
refusal  of  the  trial  court  to  permit  the  withdrawal  of  a  plea  of  guiltv 
will  be  upheld.  lb. 

26.  Same. — Information. — Supreme  Court. — AMignment  of  Error. — Pi'actice. — 
The  sufficiency  of  an  information  may  be  questioned  for  the  first  time 

Vol.  109.— 39 
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in  the  Supreme  Court  by  an  assignment  of  erroF)  bat  only  on  the 
ground  that  it  does  not  charge  a  public  offence.  lb. 

27.  Same. — FaUe  Pretences. — Jnfoi^uiiion. — It  is  necessary  to  the  validity  of 
an  information  for  obtaining  money  by  false  pretences,  to  aver  that 
the  pretences  upon  which  the  money  was  obtained  were  false.  lb. 

*J8.  IHal  by  Special  Jury. — Under  the  statutes  of  this  State  the  courts  have 
power,  when  it  becomes  necessary,  to  call  a  special  jury  to  try  a 
criminal  cause.  Heyl  v.  State,  oS9 

29.  Slime. — Imttructinns. —  When  Defects  in  Cured. — An  erroneous  instruction^ 
unless  it  be  plainly  withdrawn,  can  not  be  corrected  by  giving  an  accu- 
rate but  inconsistent  instruction  on  the  same  subject ;  where,  how- 
ever, an  inaccuracy  in  one  instruction  consists  in  its  being  merely 
incomplete  or  obscure,  it  may  be  remedied  by  another  instruction.  Jb. 

30.  Same. — Reasonable  Doubt. — Rcverml  of  Judgment. — In  order  to  justify  the 
reversal  of  a  judgment  for  a  merely  inaccurat^  definition  of  what  con- 
stitutes a  reasonable  doubt,  it  must  very  plainly  appear  that  the 
defendant  was  thereby  prejudiced  in  his  substantial  rights.  lb. 

31 .  *S5ame. — Prosecuting  Attorney. — Argument. — lieference  by  the  prosecuting 
attorney,  in  his  closing  argument  to  the  jury,  to  recent  riots  in  a  city 
of  another  State  and  the  burning  of  the  court-house  by  a  mob,  attrib- 
uting the  cause  to  the  lax  administration  of  the  criminal  law  in  that 
city,  but  not  alluding  to  the  defendant  in  that  connection,  is  not  a 
transgression  of  his  privileges.  lb. 

32.  Same. — Misconduct  in  Argument — A  statement  by  the  prosecuting  attor- 
ney, in  argument  to  the  jury,  that  he  has  personal  knowledge  of  the 
fact  that  the  defendant  is  reputed  to  be  a  hotel  tliief,  and  that  he  ha» 
been  published  and  portrayed  in  the  Police  Gazette  as  such,  is  mis- 
conduct, but  wliere  it  appears  from  the  evidence  that  a  conviction 
was  in  any  event  inevitable,  and  that  the  punishment  assessed  is  not 
excessive,  the  judgment  will  not  be  reversed.  lb, 

DAMAGES. 

See  Assessment  op  Damages;  Con'version;  County;  Dbaixage,  4; 
Mortgage,  6;  Negligence;  Principal  and  Surety;  Baijlroad^ 
6;  Sale,  3;  Sheriff;   Watercourse. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  BeniSFit  of  Cre:ditors;    Chattel  Mortgage; 
Fraudulent  Conveyance;  Juikjment,  1  to  8;  Statute  op  Frauds, 

DECEDENTS^  ESTATES. 

See  Descent  ;  Estoppel,  4 ;  Executors  and  Administrators  ;  Fraud- 
ulent Conveyancp:,  3;  Pleading,  1 ;  Will. 

Administrator. — Qire  Respecting  Property. — An  administrator  is  required  to 
adopt  such  precautions  against  loss  to  property  coming  under  his  care 
as  ordinarily  prudent  men  are  accustomed  to  employ  with  respect  to 
their  own  property.  Cooper  v.  Williams,  270 

DEDICATION. 

Statutory. —  User. — Town. — Streets  and  Alleys.  —  Streets  and  alleys  of  a  town, 
as  fixeil  by  continuous  user  for  more  than  twenty  years,  will  prevail  as 
against  a  prior  invalid  statutory  dedication.        Waltman  y.  Mimd,  S66 

DEED. 

Sec  Assignment  for  Benefit  of  Creditors  ;  Estoppel,  4 ;  Evidbnce, 
8;  Fraudulent  Conveyance;  Mortgage,  1,  3  to  5;  New  Trial; 
Notice,  3 ;  Promissory  Note,  4 ;  Quieting  Title. 

1.    Cancellation. — Contract. — Rescission, — Cross  Bill. —  When  Court  Should  Di- 
rect Filing  of, — B.  was  induced  to  convey  to  S.,  by  warranty  deed,  a 
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tract  of  land  owned  by  him  and  a  tract  owned  by  M.,  by  an  agreement 
of  S.  to  pay  the  purchase-money  for  the  former  tract  and  the  amount 
of  a  mortgage  held  on  the  latter  tract  by  B.,  and  to  pay  M.  the  bal- 
ance of  the  agreed  price  of  his  land,  M.  thereupon  to  convey  the  same 
to  B. ;  S.  failed  to  pay  M.  and  he  refused  to  convey  to  B.  Suit  by  B. 
to  rescind  the  contract  and  to  cancel  his  deed. 
Held,  that  B.  is  entitled  to  the  relief  prayed,  unless  upon  a  cross  bill  M. 
compels  the  execution  of  the  contract  between  himself  and  S.,  and 
tiiat,  all  the  parties  being  in  court,  the  filing  of  such  cross  bill  should 
have  been  directed  in  order  that  the  whole  controversy  might  be  deter- 
mined. Sim.^  v.  Buiky iiil4 

2.  ArknowledgmenL — A  deed  is  good  between  the  parties  without  a  cer- 
titicate  of  acknowledgment.  Wines  v.   Woodsj  i^Ol 

3.  Sa^ne. — QuUc/uim. — Notice  of  Prior  Sale. —  Unrecorded  Deed.— One  who 
receives  a  quitclaim  deed,  with  notice  that  the  land  has  been  sold, 
takes  no  title  as  against  a  prior  unrecorded  deed  held  by  a  good  faith 
purchaser.  lb, 

4.  Slime. — CotvUruction. — Law  of  Place. — The  law  of  the  place  where  real 
property  is  situated  governs  the  construction  and  effect  of  a  deed  con- 
veying it.  lb. 

5.  Insanity  of  Grantor. — Disaffinrunice. — ReMiiulion. — E.,  a  person  of  un- 
sound mind,  incapable  of  comprehending  the  nature  of  the  transac- 
tion, without  any  valuable  consideration,  conveyed  her  real  estate  to 
T.  by  deed,  which  was  duly  recorded.  To  secure  a  loan  of  money 
with  which  to  pay  off  delinquent  taxes  and  other  liens  against  the 
land,  T.  executed  a  mortgage  thereon  to  H.,  who  had  no  knowledge 
of  E/s  unsoundness  of  mind,  but  advanced  the  money  and  accepted  the 
security  in  good  faith,  relying  on  the  public  records.  E.  received  no 
benefit  from  the  money,  either  i/i  person  or  estate.  In  a  suit  by  H.  to 
foreclose  the  mortgage, 

Heldy  that  although  there  was  no  disaffirmance  by  E.  or  her  guardian,  and 
no  offer  to  make  restitution  of  the  money  advanced  by  H.,  the  deed 
was  at  least  voidable,  and  that  H.  could  not  recover,  as  against  E., 
who  was  entitled  to  have  her  title  quieted  as  against  him,  by  cross 
complaint.  Hull  v.  Louth,  Slo 

6.  Same. — Pe^tion  of  Unsound  Mind. — Where  a  person  of  unsound  mind  is 
brought  into  court  as  a  defendant,  to  answer  as  to  any  interest  he  may 
have  in  real  estate  theretofore  conveyed  by  him,  the  filing  of  an  an- 
swer and  cross  complaint  by  the  guardian  or  such  person  is  a  sufficient 
disaffirmance  of  such  conveyance.  lb. 

7.  Same. —  Consideration. —  Insaniti/  of  Orantor. —  Good  Faith. —  A  person 
holding  land,  for  which  he  has  paid  no  consideration,  can  not  defeat 
an  action  to  set  aside  his  deed  on  account  of  the  insanity  of  his 
grantor,  by  showing  that  the  grantor  had  the  appearance  of  being 
mentally  sound,  and  that  he  accepted  the  deed  without  knowledge 
of  the  insanity  of  such  grantor.  lb. 

8.  Same. — Burden  of  Proof. — When  it  is  established  that  the  grantor  of 
real  estate  was  a  person  of  unsound  mind  at  the  time  the  conveyance 
was  made,  the  burden  is  upon  the  other  party  to  show  that  he  ac- 
cepted the  conveyance  in  ignorance  of  such  mental  unsoundness,  if 
he  relies  upon  such  fact.  lb. 

9.  ReformaXion. —  Mistake. —  Mutuality. —  Estoppel. —  Contract. —  Where  one 
party  to  an  agreement  has  knowledge  of  a  mistake,  and  of  the  other 
party's  ignorance  thereof,  and  with  such  knowledge  remains  silent 
when  he  should  speak,  he  is  estopped  to  defeat  a  reformation  by  as- 
serting that  the  mistake  lacks  mutuality.  Bosssell  v.  Roszeil,  35.^ 

10.  Same. — Title  Bomd. — Where  one  purchases  and  pays  full  consideration 
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for  land  held  by  his  vendor  by  title  bond,  and  it  is  agreed  that  the 
latter  shall  cause  a  conveyance  to  be  made  to  the  purchaser,  but, 
without  his  knowledge  or  consent,  causes  the  conveyance  to  be  made 
to  the  purchaser's  son,  a  reformation  of  the  deed  can  not  be  defeated 
on  the  ground  that  the  mistake  is  not  mutual.  lb. 

11.  Same, — StaiuU  Construed. — Parent  and  ChiUL — The  operation  of  sectioQ 
2974,  B.  S.  1881,  is  restricted  by  subsequent  sections  to  cases  in  which 
the  party  claiming  the  benefit  of  an  alleged  trust,  himself  created 
wliat  he  afterwards  claims  to  be  a  trust,  and  does  not  prevent  a 
father,  who  has  paid  the  purchase-money,  from  showing  that  the 
deed  was  made  to  a  child  through  mistake,  or  contrary  to  hia  inten- 
tion, lb. 

12.  Same. — Acauiesoence. — Burden  of  Proof.— In  a  suit  to  reform  a  deed, 
brought  within  twenty  years,  the  burden  is  on  the  defendant  to  show 
that  there  was  such  acquiescence  on  the  part  of  the  plaintiff,  after 
knowledge  of  the  mistake,  as  to  render  it  inequitable  to  grant  the 
relief  asked.  lb. 

DEMAND. 

When  Not  Necessary, — A  party  who  is  brought  into  court  at  the  suit  of  an- 
other is  excused  from  making  a  demand  which  might  be  required  if 
he  were  the  moving  party.  Stix  v.  Sadler^  £54 

DESCENT. 

Son-in-Law. — Heir  by  Adoption. — Where  a  wife  dies,  without  issue,  prior 
to  the  death  of  her  father,  her  husband,  upon  the  death  of  the  latter, 
does  not  inherit,  as  by  adoption,  the  share  of  his  estate  which  the  law 
would  have  cast  upon  his  wife  had  she  survived  her  father. 

Graham  v.  Babcock,  205 
DESCRIPTION. 

See  Assessment  op  Damages;  City,  2,  12, 14, 15;  Drainage,  6;  Iksub- 
ANCE ;  liAiLBOAD,  1 ;  Beal  Estate,  Action  to  Recover,  2. 

DILIGENCE. 
See  Continuance,  2. 

DISCHARGE  FROM  CUSTODY. 
See  Habeas  Corpus. 

DISCRETION. 
See  Criminal  Law,  9,  25. 

DISMISSAL  OF  ACTION. 
See  Attachment  ;  Bill  of  Exceptions,  1. 

DRAINAGE. 

1.  Judgment, — Pleading. — Where  an  answer  iu  bar  of  an  action  to  recover 
a  drainage  assessment  alleges  facts  showing  that  the  drainage  proceed- 
ings were  void  for  non-compliance  with  the  law  in  force  at  the  time, 
a  reply  that  the  drain  was  established  under  a  prior  act  which  did 
not  contain  the  requirements  which  had  been  violated,  is  bad  where 
such  act  had  been  repealed  before  the  proceedings  were  begun. 

Phillips  V.  LewiSf  63 

2.  Asaessmemt. — Complaint  to  Enforce. — In  a  suit  for  the  collection  of  a 
drainage  assessment,  all  that  the  complaint  need  show  concerning  the 
proceedings  for  the  establishment  of  the  ditch  are,  that  some  notice 
was  given  of  the  filing  of  the  petition;  that  the  petition  was  filed; 
that  the  coram issionera  reported  the  benefits  and  damages  asset^sed ; 
that  the  report  was  approved  by  the  court,  and  that  a  copy  of  the 
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assessment  against  the  defendant  is  made  part  of  the  complaint.  SeoU 
V.  Brackeilf  89  Ind.  413,  distinguished.  Laverly  v.  Slate^  ex  rel.f  217 

3.  Same, — TrtAd  by  GourL — Jury.  —  Suits  for  the  collection  of  drainage 
assessments  are  triable  by  the  court  and  not  by  a  jury.  Section  4276, 
R.  S.  1881,  and  the  amendatory  act  of  1883,  Acts  1883,  p.  176;  also, 
section  409,  B.  S.  1881.  lb. 

4.  Same. — Damages. — Set- Off. — Counter- C2aim.— Damages  alleged  to  have 
been  sustained  by  reason  of  the  failure  of  the  drainage  commissioner 
to  construct  and  complete  the  work  as  petitioned  for,  are  not  a  proper 
subject  of  counter-claim  or  set-ofi'  by  the  defendant  in  a  suit  by  such 
commissioner  to  enforce  an  assessment  of  benelits.  lb, 

5.  Complaint  to  Golleet  Assessment. —  Must  Show  Notice  of  Filing  Petition  for 
Drain, — A  complaint  to  collect  a  drainage  assessment  is  bad  on  demur- 
rer unless  it  shows, either  by  averment  or  by  exhibits  properly  consti- 
tuting a  part  of  it,  that  some  notice  was  given  of  the  tiling  of  the 
petition  for  the  establishment  of  the  drain.     Keymedy  v.  Slate,  etc,  '236; 

Whittaker  y.  Stale,  etc.,  600 

6.  Petition* — Highway. — Description. — A  petition  for  drainage  is  not  bad 
for  merely  failing  to  give  the  name  of  the  civil  township  in  which  a 
public  highway,  which  it  is  alleged  will  be  benefited,  is  situate. 

Collins  V.  Rupe,  340 

7.  Highway. — AssessmeTU  Against  Tcmmship. — Enforcement  by  Mandate, — A 
township  may  be  assessed,  in  a  drainage  proceeding,  for  benefits  to  a 
highway,  and  when  the  assessment  is  properly  made,  payment  may 
be  enforced  by  mandate.  State,  ex  rel.,  v.  Thompson,  633 

EASEMENT. 

1.  Naked  License. — Revocation. — A  mere  naked  license  to  pass  over  the 
lands  of  the  licensor  is  revocable  ut  the  pleasure  of  the  latter. 

Pariali  y.  Kaspare,  686 

2.  Same.—Presenption. — Qaim  of  Right.— There  can  be  no  title  by  pre- 
scription where  the  user  is  not  under  claim  of  right.  Jb, 

3.  Same. —  User  for  Tiventy  Yenrs.— Where  there  is  an  uninterrupted  user 
of  a  way  for  twenty  years,  under  claim  of  title,  an  easement  therein  is 
established,  even  though  the  original  claim  was  not  well  founded.  Jb. 

4.  Same.— Appurtenant  TFay.— Where  the  owner  of  land  annexes  to  part 
of  it  a  right  of  way  as  appurtenant  tliereto,  and  then  conveys  the  land 
to  which  the  way  is  made  an  appurtenance,  his  grantees,  near  and 
remote,  acquire  an  easement.  /5. 

EJECTMENT. 
See  Evidence,  11 ;  Real  Estate,  Action  to  Recover. 

ELECTIONS. 
See  Jurisdiction  ;  Mandamus  ;  Town. 

1.  Laws  to  be  Liberally  Construed— Election  laws  are  to  be  liberally  con- 
strued when  necessary  to  reach  a"  correct  result,  and  their  provisions 
treated  as  directory  rather  than  as  mandatory.        Duncan  y.  Shenk,  26 

2.  Same.— Change  of  Precincts.— Statute  Construed.— Section  4687,  R.  8. 
1881,  prohibiting  a  change  in  the  boundaries  of  election  precincts 
by  the  county  commissioners  after  the  June  term  of  tlie  board  next 
preceding  any  election,  does  not  apply  where  the  readjustment  of  a  pre- 
cinct becomes  necessary  on  account  of  a  change  in  tlie  boundary  line 
between  townships.  /6. 

3.  Same.— Change  of  Township  Boundary.— Right  to  Vote. — Where  the 
boundary  line  of  a  township  is  changed  by  the  county  commis- 
sioners, at  their  December  term  next  preceding  the  April  election, 
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by  the  addition  of  territory  taken  from  an  adjoining  township,  the 
persons  residing  upon  such  territory,  being  otherwise  legal  voters,  are 
entitled  to  vote  at  such  election  in  the  precinct  into  which  they  have 
been  cast.  lb. 

EMINENT  DOMAIN. 

See  AssEssMEirr  of  Damages;  Mortgage,  6;  Railroad,  1. 

EQUITY. 
See  Deed,  1, 6  to  12 ;  Mortgage,  3, 4 ;  Notice,  3 ;  Subrogation  ;  Trial,  2. 

ESCAPE  OF  PRISONER. 
See  Sheriff. 

ESTATE  OF  ABSENTEE. 
See  Promissory  Note,  4. 

ESTOPPEL. 

See  Bailment;  City,  9;  Deed,  9;  Insurance;  Judgment,  4  to  6,  9  to 

13 ;  Promissory  Note,  8. 

1.  City. — Street  Improvement. — Contract. — A  property -owner  can  not  quietly 
permit  money  to  be  expended  on  work  which  benefits  his  land,  under 
a  contract  with  a  city,  and  then  deny  the  power  of  the  city  to  make 
the  contract.  Taber  v.  Ferguscfn^  227 

2.  Mortgage. —  CUiim  of  Title, — One  who  takes  a  mortgage  of  real  estate  is 
estopi>ed  to  claim  title  thereto.  Voss  v.  Elkr,  JGU 

3.  Pleading. — To  constitute  an  estoppel  in  pais  there  must  be  a  showing 
that  the  party  pleading  it  was  induced  to  act  to  his  injury  by  some- 
thing said  or  done  by  the  other,  or  that  there  was  misrepresentation 
or  concealment  of  a  material  fact  on  the  part  of  the  latter. 

Baals  v.  Steicatif  371 

4.  Deed, — Decedents^  Estates. —  Widow. — £xecu/or. —Where  a  widow,  as  ex- 
ecutrix, appoints  an  assistant,  under  a  power  given  in  the  will,  who 
alone  applies  for  an  order  to  sell  real  estate,  butslie  joins  in  the  deed, 
and  in  reporting  it  for  confirmation,  she  is  estopped  from  asserting,  as 
against  her  grantees,  that  all  the  land  was  not  sold.    Sims  v.  Gay^  501 

EVIDENCE. 

See  Bill  of  Exceptions;  City,  13;  County,  2;  Criminal  Law,  1, 10, 
11, 14, 15,  22 ;  Intoxicating  Liquor,  2 ;  Married  Woman,  2;  Mort- 
gage, 2;  Negligence,  4;  Practice,  1 ;  Railroad,  13  to  15;  Real 
Estate,  Action  to  Recover,  2  to  4;  Sale,  2;  Witness. 

1.  Receipt. — Contradicti^m  by  Parol. — A  receipt  may  be  explained  or  con- 
tradicted by  parol.  Adams  v.  Dacisj  10 

2.  Pririlcged  Communications.  —  Attorney.  —  Scrivener.  —  Communications 
made  to  an  attorney  who  is  acting  for  both  parties,  and  which  are 
made  in  the  presence  of  both,  are  not  privileged,  nor  are  communica- 
tions made  to  an  attorney  acting  as  a  scrivener.     Hanlon  v.  Dohertyy  37 

3.  Same. —  Witness. — Action  by  Execatrix. — In  an  action  by  an  executrix 
upon  a  contract  made  with  her  testator  by  the  defendant,  the  latter  is 
not  a  competent  witness.  lb, 

4.  Same^ — Exdusum. — Harmless  Error.  —The  exclusion  of  competent  evi- 
dence is  a  harmless  error  where  the  result  must  have  been  the  same 
had  it  been  admitted.  lb. 

5.  Same. — Establishm^erU  of  Highvpay. —  Validity  of  Proceedings. — In  an  action 
against  a  county  to  recover  for  injuries  caused  by  a  defective  bridge, 
evidence  that  the  county  commissioners  assumed  to  establish  the  higli- 
way  of  which  the  bridge  is  a  part,  is  competent,  although  it  may 
appear  that  there  are  errors  and  irregularities  in  the  proceedings. 
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The  validity  of  such  proceedings  can  not  be  inquired  into  in  such 
case.  Boardj  etCy  v.  Montgomen/y  69 

6.  Ccrnimunications  Between  Htusband  and  Wife, — Fraudulent  Conveyance. — 
Consideration. — Statute  Construed. — In  a  suit  against  a  husband  and  wife 
to  set  aside  an  alleged  fraudulent  conveyance  from  the  former  to  the 
latter,  the  negotiations  between  tliem  prior  to  the  conveyance,  relative 
to  the  consideration,  are  not  incompetent  under  section  497,  R.  S.  1881, 
and  are  admissible  in  evidence.  Beitman  v.  Hopkinsy  177 

7.  Patent. — Statutory  Power  to  Convey. — To  authorize  the  admission  in  evi- 
dence of  a  patent  issued  by  another  State,  ostensibly  in  pursuance  of 
a  statute  authorizing  a  county  to  convey  lands  to  the  State,  it  must 
be  shown  that  the  lands  described  in  the  patent  were  within  the  pro- 
visions of  the  statute.  Wines  v.  Woods.  291 

8.  Same. — Tax  Deed. — Law  of  Wtsamsin. — A  tax  deed  under  the  laws  of 
Wisconsin,  being  regular  on  its  face,  is  presumptive  evidence  of  the 
regularity  of  prior  proceedings,  and  is  prima  fade  proof  of  title  in  the 
grantee.  /6. 

9.  Faiture  to  Sustain  Material  Issua. — Beverscd  of  Judgment. — Where  the  evi- 
dence wholly  fails  to  sustain  the  finding  upon  a  material  issue,  the 
cause  will  be  remanded  for  a  new  trial.  Boby  v.  Pipher,  $4^ 

10.  Sarnie. — PaymemL — For  evidence  held  not  sufficient  to  establish  a  plea 
of  payment,  see  opinion.  lb. 

11.  F^eclmeni. — Materiality. — Evidence  offered  in  an  action  of  ejectment,  by 
which  it  is  proposed  to  show  that  all  the  matters  in  difference  between 
the  parties  concerning  the  real  estate  in  dispute  had  been  comprO' 
mised  and  adjusted,  should  be  excluded  where  nothing  has  been  shown 
as  to  the  materiality  of  the  profiered  evidence,  or  the  manner  in  which 
the  alleged  compromise  was  made.  Hall  v.  Durham^  4^4 

12.  Judgment. — Notice. — Jurisdiction. — Where  it  does  not  appear  that  notice 
was  not  issued,  but  it  does  appear  thnt  jurisdiction  was  assumed  and 
a  final  judgment  rendered,  such  judgment  is  competent  evidence. 

Sims  V.  Gay,  501 
EXECUTION  AGAINST  BODY. 

See'  Judgment,  1  to  8. 

EXECUTOKS  AND  ADMINISTRATORS. 

See  Contract;  Decedents'  Estates;  Estoppel,  4;  Fraudulent  Con- 
veyance, 3. 

Power  to  Release  Maker  of  Promissory  Note. — Under  the  law  of  this  State  an 
administrator  has  power,  in  good  faith  and  upon  a  sufhcient  consid- 
eration, to  release  one  of  the  makers  of  a  promissory  note,  executed 
to  him  in  his  fiduciary  capacity,  from  liability  for  the  balance  of  the 
note  remaining  unpaid.  Latta  v.  Millery  302 

EXEMPTION  FROM  EXECUTION. 
See  Fraudulent  Conveyance,  2. 

EXHIBIT. 
See  Attorney's  Lien,  4;  Bill  of  Exceptions,  2;  Injunction,  2. 

FALSE  PRETENCES. 
See  Criminal  Law,  27. 

FENCE. 
See  Railroad,  8  to  12. 

FIXTURE. 
See  Notice,  1,  2. 
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FORECLOSURE. 
See  Mortgage;  Tax  Lies. 

FORFEITURE. 
See  Contract. 

FORGERY. 
See  Criminal  Law,  13  to  15. 

FORMER  ADJUDICATION. 
See  JuiKJMENT,  4  to  6, 9  to  13. 

FRAUD. 

See  Assignment  for  Benefit  of  Creditors  ;  Chattel  Mortgage  ;  Ev- 
idence, 6 ;  Fraudulent  Conveyance ;  Judgment,  1  to  8, 13 ;  Sale; 
Special  Finding,  4,  8;  Statute  of  Frauds;  Will,  6. 

FRAUDULENT  CONVEYANCE. 

See  Evidence,  6. 

1.  Husband  and  Wife. — Trust. — Where,  without  his  wife's  consent,  a  hus- 
band takes  the  title  to  property  purchased  wholly  with  her  money 
in  his  own  name,  a  subsequent  conveyance  of  it  to  her  can  not  be  set 
aside  as  fraudulent  at  the  suit  of  a  creditor  of  the  husband.  While 
the  title  is  in  the  husband  he  holds  it  in  trust  for  the  wife,  the  equi- 
table owner,  and  no  act  of  his  can  enlarge  his  interest  in  the  pro])erty. 

Taylor  v.  Duesierberg,  16S 

2.  .Slfime. — Exemption  from  Execution. — Judicial  Sale. — Where  property  al- 
leged to  have  been  fraudulently  conveyed  by  a  husband  is  beyond  the 
reach  of  his  creditors  by  reason  of  the  exemption  law  and  the  law 
vesting  absolutely  the  wife's  inchoate  one-thira  in  the  event  of  a  judi- 
cial sale,  a  deed  made  by  the  husband  with  the  intention  of  vesting 
the  title  in  his  wife,  even  though  it  be  voluntary  and  without  consid- 
eration, is  not  fraudulent  as  against  creditors.  lb. 

3.  Same. —  Witness. — Suit  by  AdministirUor.  — In  a  suit  by  an  administrator 
against  a  husband  and  wife  to  set  aside  an  alleged  fraudulent  convey- 
ance, the  defendants  are  not  excluded,  by  section  498,  R.  S.  1881,  from 
testifying  in  their  own  behalf,  that  the  property  sought  to  be  reached 
was  purchased  with  the  wife's  money  and  the  title  taken  in  the  name 
of  the  husband  without  her  consent,  and  other  matters  relating  to  its 
purchase  and  improvement,  although  they  occurred  prior  to  the  death 
of  the  decedent.  lb. 

GAMBLING   HOUSE. 

See  Criminal  Law,  1. 

GENERAL  ASSEMBLY. 
See  Jurisdiction,  5. 

HABEAS  CORPUS. 

Delay  of  Trial. — Application  for  Discharge  from  Ctistody. — Judgment. —  Collai" 
eral  Attack.— \ji^on  the  hearing  of  an  application  by  a  prisoner,  under 
sections  1782  and  1784,  R.  S.  1881,  to  be  discharged  from  custody  on 
the  ground  that  his  trial  has  been  delayed  more  than  two  t^rms  with- 
out his  consent,  if  it  appears  that  the  delay  has  been  caused  by  any 
act  of  the  applicant,  it  is  the  duty  of  the  court  to  remand  him,  and  the 
judgment  in  that  proceeding  is  conclusive  on  habeas  corpus. 

McGuirey.  Wallace,  ^4 
HARMLESS  ERROR. 

See  Continuance,  1 ;  Evidence,  4 ;  Supreme  Court,  8. 
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HIGHWAY. 
See  County  ;  Drainage,  6,  7;  Evidence,  5. 

HUSBAND  AND  WIFE. 

See  Criminal  Law,  21 ;  Descent;  Evidence,  6;  Fraudulent  Convey- 
ance; Mabrihd  Woman;  Statute  op  Frauds;  Will,  15,  16. 

INDICTMENT. 
See  Criminal  Law. 

INFANT. 
See  Real  Estate,  Action  to  Recover,  8;  Statute  op  Limitations. 

INJUNCTION. 
See  Attorney's  Lien,  4 ;  City,  14 ;  Jurisdiction. 

1 .  Cily. — Street  ImprovemejU, — CoUeetum  of  Unauihoriaed  Assestmenl. — Inj unc- 
tion will  lie  to  restrain  the  collection  of  an  assessment  for  a  street 
improvement  levied  upon  property  which  the  city  had  no  power  to 
assess  for  such  improvement.  Baife  v.  Lammers,  347 

2.  Sheriff^ 8  Sale, —  Pleading. —  Exhibit. — A  judgment  debtor  may  en- 
join a  threatened  sale  of  his  property  under  a  judgment  which  is 
paid,  except  as  to  the  amount  of  liens  for  attorney's  fees  which  he 
holds  by  assignment,  and  a  copy  of  the  assignment  need  not  be  filed 
with  the  complaint  for  injunction.  Day  V.  Bowmany  383 

INSANITY. 

See  Deed,  5  to  & 

Pr(tctiee. — Medical  Examinaticm  of  Party. — Where  one  of  the  questions  at 
issue  is  as  to  the  sanity  or  insanity  of  one  of  the  parties  at  a  certain 
time,  it  is  not  error  for  the  court  to  refuse  a  request  of  the  opposite 
party,  made  during  the  trial,  to  have  such  party  put  in  charge  of 
physicians  for  the  purpose  of  having  an  examination  as  to  her  mental 
condition,  there  being  no  offer  to  show  that  her  condition  was  sub- 
stantially the  same  as  at  the  time  in  question.  HttU  v.  Louthy  315 

INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  12,  23,  29,  30;  Railroad,  12. 

1.  Exceptions,  —  BiM  of  Exceptions. — Practice.  —  Where  instructions  upon 
which  error  is  sought  to  be  predicated  are  made  part  of  the  recorcl  by 
a  bill  of  exceptions,  what  occurred  in  the  way  of  exceptions  to  the 
giving  or  refusal  of  such  instructions,  must  be  stated  in  the  bill  as 
tacts,  and  be  authenticated  by  the  signature  of  the  judge. 

McKinsey  v.  McKee,  209 

2.  Verdict. —  When  Court  3Iay  Direct. — It  is  not  error  for  the  court  to 
instruct  the  jury  what  their  verdict  shall  be,  where  the  controlling 
facts  are  admitted,  or  are  not  controverted  in  any  essential  respect. 

Hall  V.  Durham,  434 
INSURANCE. 

See  Contract. 

1.  Personal  Property.  —  Misdesa^iption  of  Location.  —  Reformation.  —  Where 
the  agent  of  an  insurance  company,  without  the  knowledge  or  consent 
of  the  insured,  inserts  a  false  description  of  the  location  of  personal- 
property  in  the  application,  thereby  causing  a  misdescription  in  the 
policy,  these  facts,  in  an  action  on  the  policy,  may  be  averred  and 
proved  without  asking  a  reformation  of  either  instrument. 

Phenix  Ins.  Co.  v.  Alleiif  273^ 

2.  Same. — Estoppel. — In  such  case  the  insurance  company  is  estopped 
from  setting  up  the  misdescription  as  a  defence  to  the  action.  lb,. 
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INTOXICATING  LIQUOR. 

See  City,  16  to  18. 

1.  Dt^ggUt.  —  Physician, — Sale  on  Sunday. —  Written  Pt'escription. — A  sale 
of  intoxicating  liquor  on  Sunday,  by  a  druggist,  without  a  written 
prescription,  is  an  offence  under  section  2099,  K.  S.  1881,  although  the 
druggist  is  himself  a  physician.  TUford  v.  State,  S59 

.2.  Sale  on  Sunday. — Eviderux. — The  appellant  kept  a  hotel,  to  which  a 
saloon,  owned  by  him,  was  attached.  It  was  separated  from  the  hotel 
office  by  a  hall,  from  which  doors  opened  into  each.  The  prosecuting 
witness  entered  the  office  on  Sunday  and  passed  through  the  hall  into 
the  saloon.  The  appellant  was  not  present,  nor  did  the  witness  see 
him  about  the  premises,  but  one  of  his  boarders  and  two  or  three 
other  persons  were  in  the  saloon,  standing  some  distance  from  the  bar. 
'The  witness  asked  the  boarder  if  he  had  any  beer,  and  the  latter 
replied:  "There  is  a  bottle;  why  don't  you  take  it?"  A  bottle  of 
beer  and  a  beer  glass  were  on  the  counter.  The  witness  poured  out  a 
glass  of  beer,  drank  it,  left  the  price  of  the  drink  on  the  counter  and 
])assed  out  by  the  way  he  had  entered. 

'Heldy  that  the  evidence  is  sufficient  to  sustain  a  verdict  finding  the  appel- 
lant guilty  of  an  unlawful  sale  on  Sunday. 

JfeW,  also,  that  the  conversation  between  the  prosecutin<^  witness  and  the 
boarder  was  properly  admitted  in  evidence.  Puree  v.  State,  535 

JUDGMENT. 

^e  Attorney's  Lien;  City,  15;  County,  2;  Drainage,  1;  Evidence, 
9,  12;  Habeas  Corpus;  Jurisdiction,  3 ;  Notice,  3;  Subrogation; 
Trial,  1. 

1.  Avoiding  Payment. — Fravd. — Imprisonment. — Section  22  of  article  1  of 
the  Constitution  authorizes  imprisonment  for  fraud  practiced  in  avoid- 
ing the  payment  of  judgment  debts.  Baker  v.  State,  ex  reL,  47 

2.  Same, — Execution  Against  Body. — AMdavit. — Before  an  execution  against 
the  body  of  a  debtor  can  be  issued  for  fraud  in  avoiding  the  payment 
of  a  judgment,  it  must  be  made  to  appear  by  the  affidavit  or  verified 
comphiint,  that  the  amount  due  upon  the  judgment  can  not  be  col- 
lected by  an  ordinary  execution  against  the  property  of  the  debtor.  lb. 

3.  Same. — Civil  Action. — A  proceeding  supplemental  to  execution,  and  a 
proceeding  to  procure  an  execution  against  the  body  of  a  debtor,  are 
civil  actions  within  the  meaning  of  the  civil  code.  lb. 

4.  Same, — Former  Adjudication. — Estoppel. — A  judgment  in  favor  of  the 
debtor  in  a  proceeding  supplemental  to  execution,  although  it  is  er- 
roneous, is  a  bar  to  a  subsequent  proceeding  for  an  execution  against 
his  body,  where  the  questions  of  fact  and  the  object  sought  in  the  two 
cases  are  the  same.  lb. 

6.  Same. — Fot^m  of  Adiojis. — It  is  not  necessary  to  an  estoppel  by  judg- 
ment that  the  former  action  was  the  same  in  form  as  that  in  which 
the  adjudication  is  pleaded.  lb, 

*6.  Same. — Cause  of  Action. —  When  the  Same. — The  right  of  the  plaintiff, 
and  the  obligation,  duty  or  wrong  of  the  defendant,  constitute  the 
cause  of  action,  and  the  cause  of  action  is  the  same  where  the  same 
evidence  will  support  both  actions.  lb. 

7.  Same, — Money  in  Poaseasion  of  Debtor. — Proceedings  Supplemental  to  Exe- 
cution.— Money  in  the  possession  of  the  judgment  debtor,  which  he 
refuses  to  surrender  in  payment  of  the  judfgment,  may  be  reached  by 
proceedings  supplemental  to  execution.  Wallace  v.  Ixiwyer,  54  Ind. 
»501,  criticised.  lb. 

.8.  .Siame. — ^'P-operty." — Meaning  of  Word. — The  word  "  property,"  as  used 
in  the  statute  providing  for  proceedings  supplemental  to  execatioD, 
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embraces  every  species  of  things  in  which  there  may  be  an  ownership 
and  which  may  be  made  available  in  the  payment  of  judgments,  in- 
cluding money.  lb. 

9.  Fanner  Adjudication. — IrregulnrUies. — E^oppel. — Pleading. —  Where  an 
answer  pleads  a  former  adjudication  of  the  matters  in  issue,  a  reply 
attacking  the  validity  of  the  judgment  in  the  former  action,  on  the 
ground  of  mere  irregularities  and  errors  which  are  not  sufficient  to 
render  it  void,  is  bad.  Fhillips  v.  Lewis,  G.i 

10.  Same. — Presumption  of  Regularity  of  Judgment. — Where  a  former  adju- 
dication is  pleaded,  it  will  be  presumed,  in  the  absence  of  an  affirm- 
ative showing  to  the  contrary,  that  the  record  of  such  adjudication  is 
regular  and  tree  from  error.  lb, 

11.  Review  of. — CoficlusivenesH  of  Order  Granting. — Appeal. —  Pleading. —  A 
judgment  granting  a  review  of  a  judgment  rendered  upon  the  sus- 
taining of  a  demurrer  to  a  complaint,  is,  if  not  appealed  from,  con- 
clusive a-H  to  the  sufficiency  of  both  the  complaint  for  review  and  tlie 
complaint  in  the  former  case.  Board,  etc.,  v.  Montgomery,  09 

12.  CoUaiercd  Attack. — A  judgment,  regular  on  its  face  and  one  which  the 
court  had  jurisdiction  to  render,  can  not  be  attacked  collaterally. 

Hall  V.  Durham,  434 

13.  CollaXercd  Attack. — A  party  against  whom  an  unauthorized  or  inequi- 
table judgment  has  been  obtained,  whether  by  fnuid  or  mistake,  can 
not  treat  the  judgment  as  invalid,  until  he  has  taken  some  proceed- 
ings known  to  the  law  to  set  it  aside,  or  to  secure  its  modification. 

FTews  V.  Guerineau,  4^8 

JUDICIAL  KNOWLEDGE. 
See  Real  Estate,  Action  to  Recoveb,  2. 

JUDICIAL  SALE. 

See  Fraudulent  Conveyance,  2 ;  Injunction,  2 ;  Keal  Estate,  Action 

TO  Recover,  2. 

JURISDICTION. 
See  Evidence,  12. 

1.  Injunction. — Election  Returns. — Alleged  Illegality.— Qustodian. — Sea'etary 
of  State. — SpeaJcer  of  House  of  Representatives. — The  courts  have  no  juris- 
diction of  a  suit  to  enjoin  the  secretary  of  state  from  delivering  to  the 
Speaker  of  the  House  of  Representatives  the  sealed  returns,  alleged  to 
be  wrongful  and  illegal,  of  an  election  for  Lieutenant-Governor,  which 
are  directed  to  the  Speaker,  as  required  by  law,  in  care  of  the  secre- 
tary, and  are  to  be  delivered  to  him  by  the  latter.      Smith  v.  Myers,  1 

2.  Same. — Jurisdiction  of  Subject- Matter. — Consent  of  Par<j'e.s.— Jurisdiction 
over  the  subject-matter  must  be  given  by  law;  it  can  not  be  conferred 
by  consent  of  the  parties.  lb. 

3.  Judgment. — Jurisdiction  of  the  subject-matter  and  of  the  person  is 
essential  to  the  validity  of  all  judicial  judgments,  and  where  there  is 
no  jurisdiction  the  court  will  not  express  an  opinion  upon  the  merits 
of  the  controversy.  Robertson  v.  State,  ex  ret.,  79 

4.  Same. — Quo  Warranto. — Office. — Civil  Action. — An  information  in  the 
nature  of  a  quo  warranto  to  settle  the  title  to  a  public  office  is  a  civil 
action,  and,  under  section  312,  R.  S.  1881,  must  oe  filed  in  the  county 
where  the  defendant  has  his  last  and  usual  place  of  residence.       lb. 

5.  Same. — Constiiutional  Ixiw. — Lieutenant- Govenwr. — Contested  Election. — A 
claimant  of  the  office  of  Lieutenant-Governor  can  not  maintain  an 
information  in  the  nature  of  a  quo  vHimmto  to  settle  the  title  to  that 
office,  as  section  6  of  article  5  of  the  Constitution  vests  exclusive  juris- 
diction of  such  controversies  in  the  General  Assemblv.  lb. 
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6.  Presumption, — Where  the  record  is  silent,  jurisdiction  will  be  pre- 
sumed. Sims  V.  Gay,  501 

JUROR. 

1.  ExamincUion.— Supreme  CourL — Practice. — The  Supreme  Court  will  not 
pass  upon  a  rejected  question,  propounded  to  a  person  called  as  a  juror, 
touching  his  competency,  unless  the  entire  examination  of  such  juror 
is  set  out  in  the  record,  in  order  that  it  may  be  shown  whether  any 
injury  was  done.  IndianapoliSj  elc,y  R.  W,  Co.  v.  Piizer,  179 

2.  Misconduct. — Practice. — Heating  on  Affidavits. — Supreme  Court. — Where  a 
question  as  to  the  misconduct  of  a  furor  is  presented  by  aflSdavits  and 
counter-affidavits,  the  decision  of  the  trial  court  thereon  will  not  be 
disturbed  on  appeal.  Diii  v.  Ijawrence,  364 

JURY. 

See  Instructions  to  Jury  ;  Juror. 

JUSTICE  OF  THE  PEACE. 
See  Criminal  Law,  16 ;  Railroad,  9. 

LEGISLATURE. 
See  City,  17 ;  Jurisdiction,  5 ;  Medicine  and  Surgery,  1,  4. 

LICENSE. 
See  City,  16  to  18 ;  Easement,  1 ;  Medicine  and  Surgery  ;  Notice,  1, 2. 

LIEN. 

See  Assignment  for  Benefit  of  Creditors,  2  to  4 ;  Attorney's  Lien  ; 
Chattel  Mortgage ;  Injunction, 2;  Juikjment;  Mechanic's  Lien; 
Mortgage  ;  Taxes  ;  Tax  Lien. 

LIEUTENANT-GOVERNOR. 
See  Jurisdiction,  1  to  5. 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations. 

LIS  PENDENS. 
See  Abatement;  Real  Estate,  Action  to  Recover,  1. 

MALICIOUS  TRESPASS. 
See  Criminal  Law,  17,  18. 

MANDAMUS. 

See  Drainage,  7 ;  School  Funds,  2. 

Return. — Taxes  in  Aid  of  Railroad.  —Reinstatement  on  Duplieaie. — Agreement 
to  Accept  Less  than  Full  Amount. — Election  Expenses. — Upon  a  petition 
for  a  mandate  to  compel  county  commissioners  to  reinstate  on  the 
duplicate  taxes  assessed  in  favor  of  a  railroad  company,  a  return 
showing  that  in  a  prior  proceeding  the  beneficiaries  of  the  tax  had 
agreed  to  accept  a  certain  sum,  if  paid  within  sixty  days,  in  full  satin- 
faction  of  all  claims  on  account  of  such  tax,  and  that  each  taxpayer 
who  should  pay  his  proportion  of  such  sura  should  be  entitled  to  a 
receipt  in  full,  and  furtlier  showing  that  such  per  cent,  had  been  col- 
lected from  all  who  paid  within  sixty  days,  and  from  all  others  the 
full  amount  assessed  against  them,  w!iich  had  been  paid  over  to  the 
beneficiaries,  excepting  only  the  expenses  of  the  election,  is  good,  even 
though  the  withholding  of  the  election  expenses  was  wrongful. 

Boardy  etc.^  v.  State,  ex  re/.,  596 
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MARRIED  WOMAN. 

See  Fraudulent  Conveyance;    Real  Estate,  Action  to  Recover,  8 ; 
Statute  of  Frauds  ;  Statute  of  Limitations. 

1.  Promissory  Note.  —  Corunderation.  —  Principal  and  Surety.  —  Pleading,  — 
Where,  in  an  action  against  a  married  woman,  on  a  promissory  note, 
she  answers  her  coverture,  and  that  she  executed  the  note  as  surety  for 
a  co-defendant,  a  reply  that  the  consideration  of  the  note  was  personal 
property  purchased  by  her  for  use  in  her  separate  business,  is  good, 
without  alleging  that  the  property  was  delivered  to  or  received  by  her. 

Chandlei'  v.  Spencer^  5o3 

2.  Same. — Purchaae  of  Permnal  Property. — Delivery  to  Thi^d  Person. — Evi- 
dence.— For  evidence  held  sufficient  to  sustain  a  finding  against  a  mar- 
ried woman,  liolding  her  liable  as  principal  upon  a  promissory  note 
executed  for  personal  property  contracted  for  and  delivered  to  another, 
see  opinion.  lb. 

MEASURE  OF  DAMAGES. 

See  Sheriff. 

MECHANIC'S  LIEN. 

1.  Notice. — Ad  of  188S.— Section  5  Owwirued— Under  section  5  of  the  act 
of  March  6th,  1883  (Acts  of  1883,  p.  140),  concerning  mechanics'  liens, 
a  verbal  notification  to  the  owner  or  his  agent  that  material  is  being 
furnished  to  or  work  performed  for  the  contractor,  is  sufficient  to 
enable  a  material  man  or  mechanic  to  acquire  a  lien. 

Vinton  V.  Builders,  etc,  Asa^n,  S51 

2.  Same. — Word  "Notify." — Meaning  of. — The  word  "  notify,"  used  in  such 
section,  never  imports  or  implies,  of  necessity,  a  notice  in  writing,  and 
such  notice  will  not  be  required  unless  it  is  clear  that  it  was  so 

.  intended.  lb. 

MEDICAL  EXAMINATION  OF  PARTY. 

See  Insanity. 

MEDICINE  AND  SURGERY. 

1.  Regulating  Practice  of.— Constitutional  Law. — Police  Power. — The  Legis- 
lature has  power  to  regulate  the  practice  of  medicine  and  surgery,  and 
to  prescribe  the  qualihoations  of  applicants  for  license. 

Eastman  v.  State,  27S 

2.  Same. — License. — County  Clerk. — Judicial  Power. — The  power  conferre<l 
upon  the  county  clerk  to  accept  or  reject  an  application  for  license  is 
not  a  judicial  one.  lb. 

3.  Same. — Ejcceptions  to  Statute, —  When  itrUl  not  be  Created, — The  courts  can 
not  create  exceptions  to  a  statute  where  its  words  are  free  from  ambi- 
guity and  its  purpose  plain.  lb. 

4.  SiTne. —  Wisdom  of  Statute.. — The  wisdom  or  expediency  of  a  statute  is 
a  question  solely  for  the  Legislature.  lb. 

MERGER. 
See  Mortgage,  3,  4. 

MISTAKE. 

See  City,  14;  Deed,  9  to  12;  Insurance;  Judgment,  13;  Promissory 

Note,  4. 

MORTGAGE. 

See  Assignment  for  Benefit  of  Creditors,  2  to  4 ;  Chattel  Mortgage  ; 
Deed,  5;  Estoppel,  2;  New  Trial;  Notice,  2,  3;  Quieting  Title; 


622  INDEX. 

Real  Estate,  Action  to  Recover,  1,  2;  School  Funds,  3;  Stat- 
ute OF  Frauds  ;  Tax  Lien,  2 ;  Triax,  2. 

1.  When  Deed  Is, — Although  a  deed  is  absolute  on  its  face,  it  is  only  a 
mortgage  if  executed  to  secure  an  existing  debt.   Hanlon  v.  Doherty,  S7 

2.  Same. — Belease. — C(m8ideration,^Euide7ice, — A  release  may  be  shown  to 
be  without  consideration.  lb, 

3.  Same. — Equity. — Merger. — Extinguishment, — Deed, — Where  the  holder  of 
a  purchase- money  mortgage,  after  a  second  mortgage  upon  the  land 
has  been  executed  to  a  third  person,  extends  the  time  of  payment 
of  the  amount  due  on  liis  mortgage,  and  as  a  security  accepts  a  deed 
to  the  land  absolute  on  its  face,  and  subsequently,  without  considera- 
tion and  with  no  intention  of  releasing  his  lien,  releases  his  mortgage 
of  record,  such  mortgage  will  be  kept  alive  in  order  that  he  may 
not  lose  tho  priority  of  his  lien.  ih. 

4.  Same. —  Uniting  of  Two  Estaiea  in  Mortgagee. —  When  Mortgage  not  Merged. 
— Even  when  the  fee  in  the  mortgaged  property  has  been  vested  in 
the  mortgagee  by  a  conveyance  from  the  mortgagor,  and  the  mort- 
gage has  been  released,  it  will  still  be  upheld  whenever  it  is  for  the 
interest  of  the  mortgagee,  by  reason  of  some  intervening  title  or  other 
cause,  that  it  should  not  be  regarded  as  merged.  lb, 

5.  When  Deed  and  Contemporaneous  Contract  Constitute  a  Mortgage. — Condi- 
iional  Sale. — Where,  upon  construing  together  a  deed  absolute  on  its 
face  and  a  contemporaneous  written  contract,  it  appears  that  at  the 
time  they  were  executed  there  was  a  pre-existing  debt  owing  to  the 
grantee,  the  subsequent  payment  of  which  by  the  grantor  would  en- 
title him  to  a  reconveyance  of  tlie  property,  and  that  the  grantee  sur- 
rendered no  remedy  previously  available  to  him  for  the  collection 
of  his  debt,  and  that  tlie  obligation  of  the  grantor  remained  the  same, 
such  deed  and  contract  constitute  a  mortgage,  and  not  a  conditional 
sale.  Vo88  V.  EUer,  S60 

6.  Eminent  Domain. — Taking  MoHgaged  Property  for  Street. — Mortgagee  En- 
titled to  Damages  Aufarded. — The  mortgagee  of  land  which  is  taken  by  a 
city  for  a  public  street  is  an  owner  within  the  meaning  of  the  statute 
governing  condemnation  proceedings,  and  may  recover  from  the  city 
the  damages  awarded,  notwithstanding  the  amount  has  already  been 
paid  to  the  mortgagor.  Sherwood  v.  City  of  Lafayette,  4^1 

7.  Promissory  Note. — Trustee.— r  Agency. — Church. — Pleading. — Where  a  note 
and  mortgage  are  executed  by  several  persons,  without  anything  to 
show  that  they  are  acting  as  trustees  or  agents,  or  in  any  official  or 
representative  character,  surli  note  and  mortgage  are  the  obligations 
of  the  several  makers;  but  where  it  is  alleged  in  a  complaint  thereon 
that  a  church  organization,  which  is  made  a  defendant,  being  in  debt 
and  having  an  unfinishe<l  building,  applied  to  the  plaintiff  through 
such  persons,  as  its  trustees  and  agents,  for  a  loan,  that  the  loan  was 
made  to  and  the  money  received  by  the  church  and  applied  to  the 
payment  of  its  debts  and  the  completion  of  its  building,  and  that  the 
sum  loaned  is  due  and  unpaid,  a  cause  of  action  is  stated  against  the 
church.  Second  Baptist  Church  v.  Furber,  4^2 

MUNICIPAL  CORPORATION. 
See  City  ;  County  ;  Dedication  ;  Quo  Warranto  ;  Town. 

NAME. 
See  Pleading,  1. 

NEGLIGENCE. 

See  Decedents'  Estates  ;  Railroad,  2  to  7 ;  Telegraph  Company. 

1.   CoiwnJty,  —  Bridges,  • —  Liability   for    Negligence,  —  Counties    are    liable 
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for  injuries  caused    by  negligence  in  conslrucitiig  or  maintaining 
bridges.  Boardy  etc.,  v.  Montgvmenj^  69 

2.  ComplainL — Sufficiency  After  Verdict — Where  a  complaint  alleges  facts 
from  which  negligence  may  be  inferred,  it  is  good  after  verdict,  al- 
though the  word  "  negligence  "  is  not  used  in  characterizing  the  con- 
duct of  the  defendant.  lb, 

3.  Satne. — Damages, — The'  responsibility  of  a  wrong-doer  for  consequential 
damages  resulting  from  his  act,  is  the  same  in  cases  of  actionable 
negligence  as  in  cases  of  wilful  or  malicious  torts. 

Indianapolis,  etc.,  R.  W.  Co,  v.  PUzer,  179 

4.  Pecuniary  Condition  of  Pai^ent. — Attendants  fw  Children, — The  pecuniary 
condition  of  the  parent,  and  his  inability  to  employ  servants  to  take 
care  of  his  children,  are  not  proper  subjects  for  consideration  by  the 
jury  in  an  action  by  him  for  negligently  causing  the  death  of  a 
child.  Ih. 

NEW  TRIAL. 

See  Pkactice,  2 ;  Supreme  Court,  4,  5. 

As  of  Right, —  OanceUation  of  Mortgage. —  Quieting  Title. — A  new  trial  as  of 
rij^ht  is  not  allowable  in  a  suit  to  have  a  deed  adjudged  to  be  a  mort- 
gage and  to  procure  its  cancellation,  as  satisfied,  even  though  thecom- 
plaint  also  prays  for  a  quieting  of  title.  Voss  v.  Eller,  260 

NOTES  AND  BILLS. 
See  Promissory  Note. 

NOTICE. 

See  City,  6  to  9 ;  Deed,  3,  5,  7 ;  Drainage,  2, 5 ;  Evidence,  12;  Mechan- 
ic's Lien. 

1 .  Contract. — Reed  Estate. —License. — Asmignment. — An  agreement,  by  wh ich 
a  party  is  to  have  certain  land,  "  to  hold  and  use  as  his  own  as  long 
as  he  keeps  a  mill  upon  it  and  keeps  the  same  in  running  order,"  is 
a  mere  naked  license,  creating  no  freehold  estate  in  the  land,  and  an 
assignee  of  the  instrument  is  chargeable  with  notice  of  the  nature  of 
the  interest  assigned.  Malott  v.  Price,  ii2 

2.  Satn&, — Personal  Property. — MiU. — Chattel  Mortgage. — Innocent  Purchasei'. 
— The  mill,  by  the  terms  of  tlie  agreement,  being  treated  as  personal 
property  by  the  owner  of  the  freehold  and  his  licensee,  an  assignee  of 
the  instrument,  notwithstanding  the  mill  is  a  permanent  structure, 
annexed  to  the  real  estate,  is  bound  to  know  of  its  liability  to  be 
encumbered  by  chattel  mortgage,  and  can  not  claim  to  be  an  inno- 
cent purchaser  as  against  such  a  mortgage  executed  thereon  by  his 
assignor  and  properly  recorded.  lb. 

3.  CommuiHvoner* s  Deed. —  Recitals. — Inquiry. — Mortgage. — Outstanding  Equi- 
ties.— Partition. — The  deed  of  a  commissioner  in  partition,  which  gives 
the  title  of  the  cause  and  recites  that  it  is  made  in  pursuance  of  an 
order  and  judgment  of  court  therein,  "entered  in  Record  No.  11,  of 
the  records  of  said  court,  on  page  381,"  is  sufficient  to  put  subsequent 
purchasers  or  mortgagees  from  the  grantee  upon  inquiry  as  to  the 
character,  extent  and  contents  of  the  order  and  judgment,  and  as  to 
all  matters  affecting  his  title  which  such  record  would  disclose,  and 
with  respect  to  equities  in  favor  of  third  persons,  which  might  thus- 
have  been  discovered,  they  can  not  be  deemed  innocent  purchasers. 

Singer  v.  Scheibfe,  575 
OCCUPYING  CLAIMANT. 

See  Partition,  1. 

OFFICE  AND  OFFICER. 
See  Jurisdiction,  1  to  6 ;  Quo  Wabbanto. 
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'       PARENT  AND  CHILD. 
See  Deed,  11 ;  NECiLioENCE,  4. 

PARTITION. 
See  Notice,  3. 

1.  Improvements. — Occupying  C/aiwuift/.— Where  one  is  in  possession  of  land 
under  color  of  title,  and  makes,  in  good  faith,  lasting  and  valuable 
improvements  thereon,  he  is  entitled  to  have  their  value  taken  into 
account  in  awarding  partition,  although  made  without  the  knowl- 
edge or  consent  of  his  co-tenant.  Cai-ver  v.  Coffman,  547 

2.  Same. — Bents  and  Profits. — LixfhUUy  of  One  Co-tenant  to  Another. — Where 
one  co-tenant  is  in  possession  of  the  whole  of  the  common  property, 
denying  the  other  co-tenant's  title,  and  excluding  him  from  possession 
and  from  participation  in  the  inco'ne  of  the  property,  he  is  liable  to  the 
latter  for  all  profits  he  has  received  in  excess  of  his  ja^t  proportion.  lb. 

PARTNERSHIP. 
See  Chattel  Mortgage. 

PATENT. 

See  Evidence,  7. 

PAYMENT. 

See  Evidence,  10 ;  Subrogation. 

JPayment  of  Less  Sum  tviil  not  Discharge  Greater. — Extent  of  Rule. — The  rule 
that  the  payment  of  a  less  sum  will  not  discharge  a  greater,  only 
applies  where  the  sum  is  liquidated,  and  is  due  upon  contract.  It 
can  not  apply  to  a  claim  founded  upon  a  statutory  proceeding  assess- 
ing a  tax  in  aid  of  a  railroad  corporation. 

Boardy  ete.j  v.  State,  ex  reL,  596 

PENALTIES. 

See  Principal  and  Surety  ;  Telegraph  Company. 

PERSONAL  PROPERTY. 

See  Bailment;  Conversion;  Insurance;  Married  Woman;  Notice, 

1,  2;  Sale;  Will,  3,4. 

PHYSICIANS  AND  SURGEONS. 
See  Medicine  and  Surgery. 

PLEADING. 

See  Abatement;  Assessment  of  Damages;  Attorney's  Lien,  2,  4; 
Chattel  Mortgage,  4;  City,  7,  14;  Conversion;  Criminal  Law; 
Drainage;  ^toppel,  3;  Injunction,  2;  Judgment,  9,  11 ;  Mar- 
ried Woman,  1 ;  Mortgage,  7 ;  Negligence,  2 ;  Promissory  Note, 
1 ;  Quieting  Title  ;  Quo  Warranto  ;  Real  Estate,  Action  to 
Recover,  1 ;  Supreme  Court,  2,  3,  8 ;  Tax  Lien,  1 ;  Town. 

1.  Complaint. — Name. — Initial  Letters. — Decedents^  Estates. — Prajtiice. — The 
fact  that  only  the  initial  letters  of  the  Christian  name  of  the  plaintlfi 
are  given  in  a  claim  against  a  decedent's  estate  is  not  such  a  defect 
as  warrants  the  reversal  of  the  judgment,  where  there  is  no  demurrer 
or  assignment  of  error  questioning  the  sufficiency  of  the  complaint. 

OummisKs  v.  Peed^  71 

2.  Practice. —  Waiver  of  Riding  <m  Demurrer. —  If  the  defendant  answers 
before  his  demurrer  to  the  complaint  is  disposed  of,  he  waives  a  rul- 
ing on  the  demurrer.  Ludlow  v.  Ludlow^  199 

3.  Striking  Out. — BHi  of  Exceptions. — Practice. — Supreme  Court. — To  present 
any  question  on  appeal,  upon  a  ruling  striking  out  a  pleading,  such 
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pleading  must  be  brought  back  into  the  record  either  by  a  bill  of 
exceptions  or  an  order  of  the  court.  Laverty  v.  State,  ex  rel,,  217 

4.  Reply. — Sufficiency  of. — Demuner, — A  reply,  to  be  sufficient  on  demurrer, 
must  be  good  as  to  the  entire  answer  to  which  it  is  addressed. 

Silvers  v.  Canary,  267 
PLEDGE. 

See  School  Funds,  1,  2. 

PRACTICE. 

See  Attachment  ;  Bill  of  Exceptions  ;  Continuance  ;  Criminal  Law  ; 
Evidence,  9;  Insanity;  Instructions  to  Jury;  Juror;  New 
Trial;  Pleading;  Special  Finding;  Supreme  Court ;  Trial. 

1.  Objection  to  Evidence. — A  general  objection  to  the  admission  of  evidence 
presents  no  question  on  app>eal.  McKinsey  v.  McKee,  209 

2.  Exception  to  Opinion  Instead  of  Decision. — New  Trial. — Criminal  Law. — 
An  exception  to  the  opinion  of  the  court  in  overruling  a  motion  for  a 
new  trial,  instead  of  to  its  decision,  which  is  more  technically  accurate, 
is  sufficient  to  present  the  question.  Piei'ce  v.  State,  5S5 

PREFERENCE  OF  CREDITOR. 
See  Assignment  for  Benefit  of  Creditoes. 

PRESCRIPTION. 
See  Easement. 

PRESIDENT  OF  THE  SENATE. 
See  Smith  v.  Myeks,  1 ;  Robertson  v.  State,  ex  rd.,  79. 

PRESUMPTION. 
See  City,  3;  Criminal  Law,  16;  Judgment,  10;  Jurisdiction,  6;  Spe- 
cial Finding,  3;  Supreme  Court,  4;  Taxes,  3,  6;  Town,  2. 

PRINCIPAL  AND  AGENT. 
See  Insurance  ;  Mechanic's  Lien  ;  Mortgage,  7. 
PRINCIPAL  AND  SURETY. 
See  Married  Woman. 

1.  Bond  for  Performance  of  Work.— Damages.^ Penalty. ---The  sureties  in  a 
bond  given  to  secure  the  performance  of  work  undertaken  by  their 
principal  are  liable  for  the  actual  damages  sustained  by  the  obligee, 
but  not  for  a  penalty  which  the  principal  separately  agrees  to  forfeit 
in  case  he  fails  to  perform  the  work  as  stipulated.    IXll  v.  Lawrence,  564 

2.  Sams.'-Liquidated  Damages.--The  law  ordinarily  regards  a  general 
sum  Stated  in  a  bond  as  a  penalty,  and  Will  allow  a  recovery  only  for 
actual  damages.  If  the  sum  is  fixed  as  liquidated  damages  it  miist 
so  appear,  either  from  the  intent  of  the  parties  as  expressed  in  the 
entire  instrument,  or  from  express  words.  76. 

PRIVILEGED  COMMUNICATIONS. 
See  Evidence,  2. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Judgment,  1  to  8. 

PROMISSORY  NOTK 
See  Married  Woman  ;  Mortgage,  7. 
I .    PUading.--G^^  Defence.— Release  of  Maker  Endorsed 

77/er«m.— -Where  a  complaint  counts  upon  a  promissory  note,  and  the 

Vol.  109.— 40 
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anticipated  defence  to  the  note  is  a  written  release  of  the  maker  so 
endoi"sed  on  tlie  note  as  to  become  in  some  sense  a  part  of  the  canse 
of  action,  tlie  plaintifi*  may  state  in  the  complaint  the  anticipated 
defence  and  the  facts  intended  to  show  tliat  it  is  invalid;  but  if  th/ 
facts  stated  in  avoidance  of  the  defence  are  not  sufficient  for  that  pur- 
pose, the  complaint  is  bad  on  demurrer.  Latla  v.  Alil/er,  do: 

2.  Administrator. — Power  to  Release  Maker  of  Promissory  Note. — Under  the 
law  of  this  State  an  administrator  has  power,  in  good  faith  and  upon 
a  sufficient  consideration,  to  release  one  of  the  makers  of  a  promissory 
note,  executed  to  him  in  a  fiduciary  capacity,  from  liability  for  the 
balance  of  the  note  remaining  unpaid.  76. 

3.  Capacity  of  Payee  to  Endonic. —  Warranty. — Estoppel. — The  maker  of  a 
note  negotiable  under  the  law  merchant  warrants  the  capacity  of  (he 
payee  to  transfer  it  in  the  usual  course  of  business,  and  can  not,  by 
asserting  the  contrary,  defeat  it  in  the  hands  of  a  good-faith  holder. 

Wolke  V.  Kuhne,  nj.'i 

4.  Consideration. —  Conveyance. — FaiJure  of  Title. — Quitdaim  Deed. — Matwif 
Mistake  of  Fact. — Estate  of  Absentee  — A  father  abandoned  his  family 
and  property  and  left  the  State,  his  whereabouts  being  unknown  to 
them  for  six  years.  Five  years  after  his  disappearance,  both  believ- 
ing him  to  be  dead,  a  daughter  conveyed  to  a  brother,  by  quitclaim 
deed,  her  interest  in  the  real  estate,  the  latter  paying  a  part  of  the 
consideration  in  money  and  giving  his  promissory  note  for  the  balance. 
The  father  subsequently  returned,  excluded  his  son  from  possession  of 
the  land,  and  sold  it.  Action  by  the  daughter  on  the  note,  and  an 
answer  by  the  defendant  setting  up  the  facts,  and  tendering  a  deed  to 
the  land  convoyed. 

Held,  that  the  answer  states  a  good  defence.  Fleetwood  v.  Brounij  567 

PROSECUTING  ATTORNEY. 

See  Criminal  Law,  9,  19,  31,  32.  ' 

QUIETING  TITLE. 

See  Deed,  5;  New  Trial. 

O'OM  Complaint. —  Tar  Deed. — Mortga(jc.~\\\  a  suit  to  foreclose  a  mortgage, 
a  cross  complaint  by  a  defendant,  alleging  that  he  is  the  owner  of  the 
mortgaged  property  under  a  tax  deed,  pursuant  to  a  sale  antedating 
the  mortgage,  and  that  the  other  parties  to  the  suit  each  claim  an 
interest  adverse  to  his  title,  is  sufficient  under  section  1070,  R.  S.  1881. 

Ludlow  V.  Ludlow.  109 
QUO  WARRANTO. 

See  Jurisdiction,  3  to  5;  Tovt'N. 

Legality  of  City  Organisation. —  Quo  Wajranto  by  Private  Citizen. — Stffieienry 
of  Informaiion. — An  information  in  the  nature  of  a  quo  uxirranto  by  a 
private  citizen,  to  test  the  legality  of  a  city  organization,  must  show 
(1)  that  the  relator  is  interested  in  the  subject-matter,  (2)  that  he  did 
not  by  his  vote,  or  otherwise,  concur  in  the  proceedings  of  which  lie 
complains,  and  (3)  that,  where  tliere  is  no  fraud  or  intentional  viola- 
tion of  law,  no  public  or  private  interest  will  be  seriously  affected  by 
the  granting  of  the  relief  demanded.     StatCj  ex  reL,  v.  Town  of  Tipton^  7'> 

RAILROAD. 

See  Assessment  of  Damages;  Mandamus;  Negligence,  3,  4. 

1.  Appropriaiion  Proceedings. — Description. — Action  to  Recover. — Where,  in 
a  proceeding  by  a  railroad  company  to  appropriate  land,  the  descrip- 
tion in  the  instrument  of  appropriation  is  sufficient  to  indicate  to 
the  owner  the  land  wanted,  the  latter  can  not,  after  having  appeared 
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Id  the  condemnation  proceedings  without  making  any  objection  to  the 
description,  maintain  an  action  to  recover  the  land. 

St,  Joeephy  €lc,y  Co,  v.  Cindnnaliy  etc.,  JR.  W,  Co,,  173 

2.  Negligence, — Permitting  Child  to  Enter  Train, — The  mere  fact  that  a  child 
of  tender  years  is  permitted  by  the  persons  in  charge  of  a  passenger 
train  to  enter  it  at  a  regular  station,  is  not  in  itself  sufficient  to  charge 
the  railroad  company  with  negligence. 

IndiunapoliSf  etc.,  R,  W.  Co.  v.  Pitzer,  179 

3.  Sume. —  Intruder, —  Care  Required  Respecting  Child. — The  conductor  of  a 
train,  upon  which  a  child  seven  years  old  has  become  an  intruder,  is 
bound  to  use  greater  care  in  dealing  with  such  child  than  is  required 
respecting  older  persons.  Ih, 

4.  Siune. — Treapamng  Child. — Duty  of  Trainmen. — Where  a  young  child  is 
seen  upon  the  track  by  the  persons  in  charge  of  a  train,  more  care  is 
required  than  in  the  case  of  one  who  has  reached  the  age  of  discre- 
tion. There  is  no  presumption  that  it  will  heed  signals  of  danger, 
and  the  engineer  is  bound  to  stop  the  train,  if  he  sees  that  the  child 
makes  no  attempt  to  leave  the  track.  lb, 

5.  Same. — Liability  of  CompcCny. — A  boy  seven  years  old,  without  the  fault 
of  his  parents,  wandered  to  a  railroad  station,  entered  a  passenger  train 
and  was  carried  to  a  distant  station,  where  the  conductor  put  him  off', 
leaving  him  in  charge  of  no  one,  and  giving  no  instructions  con- 
cerning him.  The  child,  left  to  himself,  went  upon  the  track,  at  a 
place  near  a  highway  crossing,  where  he  could  be  seen  for  three- 
fourths  of  a  mile  by  persons  in  charge  of  a  train  coming  from  the 
south.  A  freight  train  moving  northward,  in  the  daytime,  on  an  as- 
cending grade,  where  it  could  easily  have  been  stopped  had  an  effort 
been  made  to  do  so,  ran  upon  and  killed  the  child. 

Heldj  that  the  railroad  company  is  liable.  lb. 

6.  Sime. — Damages. — The  responsibility  of  a  wrong-doer  for  consequen- 
tial damages  resulting  from  his  act,  is  the  same  in  cases  of  actionable 
negligence  as  in  cases  of  wilful  or  malicious  torts.  /6. 

7.  Same. — Pecuniary  Condition  of  Parent. — Attejidants  for  Children. — The 
pecuniary  condition  of  the  parent,  and  his  inability  to  employ  ser- 
vants to  take  care  of  his  children,  are  not  proper  subjects  for  consid- 
eration by  the  jury  in  an  action  by  him  for  negligently  causing  the 
death  of  a  child.  lb. 

8.  Action  for  Stock  Killed. — Fence, — Burden  of  Proof. — When  it  is  shown,  in 
an  action  by  the  owner  against  a  railroad  company  to  recover  the 
value  of  a  horse,  that  at  the  point  where  the  animal  went  upon  the 
track  and  was  killed,  the  road  was  not  securely  fenced,  the  burden  is 
then  upon  the  defendant  to  show,  in  order  to  escape  liability,  that  at 
that  point  it  was  not  bound  to  maintain  fences. 

Oincinnatij  etc.,  R.  W,  Co.  v.  Parker,  ^35 

9.  Same. — Venue. — Justice  of  Psace. — Such  an  action  may  be  brought  before 
any  justice  of  the  peace  in  the  county  where  the  animal  is  killed.   lb. 

10.  lAability  for  Animals  Killed. — Fence. — Station  Grounds  and  Sidings, — A 
railroad  company  is  not  required  to  fence  its  track  at  stations  and 
sidings  where  freight  or  passengers  are  received  or  discharged,  and  are 
not  liable  to  pay  for  animals  which  enter  upon  the  track  at  such 
places  and  are  killed,  without  negligence  on  the  part  of  the  company. 

Indiana,  etc.,  R.  W.  Co.  v.  Quick,  ^Uf^ 

11.  Same, — The  material  question  in  such  cases  is  the  condition  of  the 
road  at  the  place  where  the  animals  enter  upon  the  track,  and  not 
at  the  place  where  they  are  killed.  lb. 

12.  Fenoe. — Stations  and  Sidings, — LiubilUyfor  Animals  Killed. — Instruction  — 
A  railroad  company  is  not  required  to  fence  its  track  at  stations  or 
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Hidings  where  freight  is  received  and  discharged,  and  is  not  liable  for 
killing  aniiuals  which  enter  upon  its  track  at  such  places,  and  it  is 
error  tu  refuse  to  so  instruct  the  jury  where  there  is  evidence  to  which 
such  an  instruction  is  applicable.  indianOy  etc,  R,  W.  Co,  v.  Sawy&rf34^ 

13.  Common  Carrier. — Eoidetice, — Bill  of  Lading. — PcarU  Agreement  to  Forvard 
by  Piirticuiar  Lt/te.— Where  a  shipper  accepts  a  bill  of  lading  which 
designates  no  route  by  wiiich  the  consignment  is  to  be  forwarded  after 
reaching  the  terminus  of  the  contracting  company's  line,  it  is  not 
competent  to  prove  a  prior  parol  agreement  to  forward  by  a  particular 
line.  iSnow  v.  JndiancLy  etc,  R.  Fv.  Co.,  4^2 

14.  Same, —  When  First  Carriei'  May  Select  Forwarding  Line. — Contract. — Pro- 
visioTis  Supplied  by  Law. — Contradiction  by  Parol. — The  shipper,  in  such 
case,  authorizes  the  first  carrier  to  select  any  usual  or  reasonably 
direct  and  safe  route  by  which  to  forward  the  consignment  beyond 
its  line,  and  this  provision,  being  imported  into  the  contract  by  law,  is 
as  unassailable  by  parol  as  the  express  terms  of  the  contract.  lb. 

15.  Same. — Breach  of  Common  Law  Duty. — Evidence. — Where  it  appears  that 
goods  were  received  for  shipment  under  a  written  contract  set  up  in 
one  paragraph  of  complaint,  there  can  be  no  recovery  under  another 
paragraph  counting  on  a  breach  of  the  carrier's  common  law  duty, 
and  evidence  of  a  parol  agreement  is  not  admissible  under  the  latter 
paragraph.  lb. 

16.  Obstruction  of  Water- Flow.  —Surface'  Water. — Liability  to  Land- Owner, — A 
railroad  company  is  not  liable  to  a  land-owner  for  injuries  caused  by 
the  accumulation  of  surface-water  on  his  premises,  by  reason  of  the 
construction  of  embankments  on  its  right  of  way. 

Hill  V.  Cincinnati^  etc,  R.  W.  Cb.,  511 

RATIFICATION. 
See  City,  11. 

REAL  ESTATE. 

See  AasEssMENT  op  Damages;  Deed;  Easement;  Estoppel,  1,  2,  4: 
Evidence,  6  to  8,  11;  Fraudulent  Conveyance;  Mortgage; 
Notice;  Partition;  Promissory  Note,  4;  Railroad,  1, 16;  Real 
Estate,  Action  to  Recover;  Statute  of  Frauds;  Taxes;  Tax 
Lien;  Will. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Evidence,  11 ;    Railroad,  1. 

1.  Answer  in  Abatement.— Foreclosure  of  Mortgage. — Review  of  Judgment — 
Appeal. — Pending  Action.-^ An  answer  to  a  complaint  in  eiectment, 
which  alleges  that  the  plaintiff's  right  to  recover  is  based  upon  a 
decree  of  foreclosure;  that  within  a  year  from  the  rendition  oi  such 
decree  the  defendant  therein  brought  proceedings  in  the  proper  court 
for  a  review  of  such  judgment  and  decree ;  that  the  court  in  such  pro- 
ceedings decided  adversely  to  defendant  and  rendered  judgment 
against  him  therein;  that  the  defendant  had  prayed  an  appeal  from 
such  judgment  last  named,  filed  an  appeal  bond,  and  directed  the 
clerk  to  make  a  transcript,  which  he  intended  to  file  in  the  office  of 
the  clerk  of  the  Supreme  Court,  upon  its  completion,  and  praying 
that  the  proceedings  be  held  in  abeyance  until  his  proposed  appeal 
should  be  decided,  is  insufficient  for  any  purpose.  Bryan  v.  SchoU,  367 

*1.  Same. —  Evidence. — Sheriff ^8  StU. — Description  of  Real  Estate. —  Omission 
of  County. — Judicial  Knowledge. — Where  the  plaintiff  in  an  ejectment 
suit  derives  his  title  from  a  sheriff's  deed,  on  decree  in  foreclosure 
proceedings,  it  is  competent  for  him  to  introduce  in  evidence  the 
decree,  the  certified  copy  thereof  issued  to  the  sheriff  and  the  notice  of 
sheriff's  sale,  although  neither  of  them  recites  in  terms  that  the  land 
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therein  described  is  situate  in  the  county  where  the  proceedings  were 
iiad ;  it  appearing  from  liie  compiuint,  and  the  mortgage  exhibited 
ttierewith,  that  tae  land  was  in  such  county,  and  the  documents 
offered  in  evidence  containing  a  proper  description  of  such  land  by 
township  and  range,  which  brings  the  location  thereof  within  the 
judicial  knowledge  oi  the  court.  lb. 

3.  Title. — Evidence. — Burden  on  Plaintiff.--The  burden  is  upon  the  plain- 
tiff in  ejectment  to  make  out  his  title  and  right  of  possession  by  affirm- 
ative proof.  EooU  V.  Bed: J  Jf7.,* 

4.  Same. —  When  Burden  on  Defendant  — Where  the  defendant  in  ejectment 
pleads  in  confession  and  avoidance,  and  there  is  a  reply  in  denial,  the 
burden  is  on  him  as  to  the  affirmative  matter.  lb. 

5.  Same. — Adverse  PoAseasion. — Coloi'  of  Title. — Open,  notorious,  exclusive, 
uninterrupted  and  adverse  possession,  continued  for  twenty  yearn^ 
without  color  of  title,  will  confer  a  complete  title,  in  all  respects  equal 
to  a  conveyance  in  fee.  lb, 

6.  Same:  —  Statute  of  Limitations.  —  The  only  distinction  between  titles 
acquired  under  the  statute  of  limitations  by  adverse  possession  under 
color  of  title,  and  without  it,  is,  that  in  the  latter  case  title  will  be- 
limited  to  actual,  visible,  continued  occupancy,  while  in  the  former  it 
may  by  construction .  embrace  lands  only  part  of  which  is  actually 
occupied.  Ibt, 

7.  Color  of  Title. —  Foid  Judicial  Pi*oceeding. — A  judicial  proceeding  under 
which  possession  is  taken,  although  void,  will  constitute  color  of  title. 

Sima  V.  Gay,  SOT 

8.  Sam£. — Statute  of  Limitaiions. — Disability. — Infancy. — Marriage. — Where 
the  statute  of  limitations  begins  to  run  during  infancy,  it  is  not  stayed 
by  a  marriage  during  non-age,  nor  the  time  for  bringing  the  action 
extended  by  the  intervention  of  the  latter  disability.  J6.. 

RECEIPT. 
See  Evidence,  1. 

REFORMATIOK  OF  W^RITTEN  INSTRUMENT. 

See  Deed,  9  to  12 ;  Insurance,  1. 

RELEASE. 
See  Executors  and  Administrators;  Mortgage,  2  to  4;  Promissor'k 

Note,  1,  2. 

RENTS. 

See  Partition  ;  Tax  Lien,  1. 

REPEAL  OF  STATUTE. 

See  Taxes,  1,  2. 

REPLEVIN. 

See  Conversion  ;  Taxes,  6,  8. 

RES  ADJUDICATA. 

See  Judgment,  4  to  6, 9  to  13. 

RESCISSION. 

See  Deed,  1,  6. 

RESTRAINT  OF   MARRIAGE. 

See  Will.  15,16. 

REVIEW  OF  JUDGMENT. 

See  Judgment,  11 ;  Real  Estate,  Action  to  Recover,  1,  2, 

RIGHT  OF  WAY. 

See  Assessment  op  Damages;  Railroad,  16;  Watercourse, 
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RULE  IN  SHELLEY'S  CASE. 
See  Will,  1,  9. 

SALE. 

See  Assignment  fob  Benefit  of  Creditors,  2  to  4;  Bailment;  Chat- 
tel Mortgage,  3;  Contractt;  Mortgage,  5;  School  Funds,  3; 
Statute  of  Frauds;  Taxes,  6,  7;  Tax  Lien,  2. 

1.  By    Wholescde   to   Betail  Dealer,— Condition  that   TUte  Shall  Bemain  in 

Vendor  Until  Payment, —  When  Fraudulent  and  Void. — Where  a  manu- 
facturer and  wholesale  vendor  of  articles  of  personal  property  sells 
upon  credit  and  delivers  a  lot  of  such  articles  to  a  retail  dealer  for  the 
apparent  or  implied  purpose  of  resale,  a  condition  in  the  contract  of 
sale,  that  the  title  to  the  property  shall  remain  in  the  vendor  until 
the  purchase-price  is  paid,  is  fraudulent  and  void  as  against  a  pur- 
chaser from  the  vendee.  Winx^hesterj  etc.,  M*/^g  Co,  v.  Carman,  SI 

2.  Same. — Evidence. — Testimony  that  the  vendor  expected  and  intended, 
when  the  sale  was  made  to  the  retailer,  that  the  latter  should  sell  the 
pro{)erty  to  the  general  public  as  soon  as  opportunity  ofiered,  without 
awaiting  the  maturity  of  notes  given  therefor,  is  admissible-  lb. 

3.  Condit  ional. — Personal  Prope  rty. — Con  version . — Liability  of  Third  Person, — 
Damages. — A  conditional  sale  of  personal  property  is  valid,  and  if  the 
vendee,  without  the  knowledge  or  consent  of  the  vendor,  sells  the  prop- 
erty to  a  third  person,  who  converts  the  same  to  his  own  use,  the 
latter  acauires  no  title  as  against  the  original  vendor,  and  is  liable  to 
him  for  tiie  damages  sustained.  BaaU  v.  SUmartt  371 

SCHOOLS. 
See  School  Funds. 

1.  Common  Schools, — School  Property.  —  Trusteeship, — Under  the  Constitution 
and  laws  of  this  State,  public  school  property  is  held  in  trust  for 
cchool  purposes  by  the  persons  or  corporations  authorized  to  control 
it,  and  the  Legislature  may,  at  its  pleasure,  provide  for  a  change  in 
the  trusteeship.  School  Tp.  of  Allen  v.  School  Tovm  of  JIacy,  odV 

2.  Same. — Tovm. —  When  Entitled  to  Conveyance  of  Township  Property, — W^hen 
a  town  is  incorporated  and  organized  as  a  school  corporation,  it  suc- 
ceeds the  school  township  in  which  it  is  situated  in  all  educational 
matters  connected  with  the  public  schools  within  its  limits,  and  the 
title  to  school  buildings  previously  erecte<l  therein  by  the  township 
vests  in  the  town,  and,  under  section  4508,  R.  S.  1881,  it  is  entitled  to 
a  conveyance  of  such  property  for  common  school  purposes.  lb. 

SCHOOL- FUNDS. 

1.  Erpenditure  in  Anticipation. — Implied  Pledge. — Where  the  expenditure 
of  any  school  fund  has  been  lawfully  anticipated,  as  by  contracting 
debts  or  borrowing  money  on  the  faith  of  such  fund  when  it  becomes 
available,  it  is  thereby  impliedly  pledged  to  the  use  to  which  it  has 
been  so  applied  in  advance.  Zartman  v.  State,  ex  re/.,  360 

2.  Same. — Mandam  us. — Toitmahip  Trustee. —  Tmvn. — School  Buildings, — Man- 
damus will  not  lie  to  compel  a  township  trustee  to  pay  to  the  school 
trustees  of  an  incorporated  town  school  funds  which  had  been  impli- 
edly pledged  by  his  predecessor,  prior  to  the  incorporation  of  the  town, 
for  the  payment  of  a  debt  contracted  by  the  township  in  the  erection 
of  a  school  building  within  the  town  limits,  and  which  funds,  other- 
wise, the  school  authorities  of  the  town  would  be  entitled  to  receive.  76, 

3.  SiU  by  County  Auditor  of  Mortgaged  Land.— Suit  for  Deficiency. — Statute 
Construed. — A  county  auditor  who  bids  in,  at  public  auction,  land 
mortgaged  to  the  school  fund,  can  not  proceed  on  the  note  executed 
by  the  mortgagor  until  he  has  made  the  subsequent  sale  required  by 
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^^ection  4393,  B.  S.  1881,  and  fails  to  realize  enough  to  satisfy  the 
amount  due.  Clark  v.  State,  ex  i**/.,  388 

SECBETARY  OF  STATA 
See  Jurisdiction,  1. 

SET-OFF. 
See  Dbainage,  4 ;  Tax  Lien,  1. 

SHERIFF. 

K^upe  ofPriKmer, — Action  for, — Recapture. — Measvre  of  Damages, — Bastardy. 
— Where,  during  the  pendency  of  an  action  against  a  sheriff,  by  the 
relatrix  in  a  bastardy  proceeding,  for  permitting  the  defendant  in  that 
proceeding  to  escape,  the  fugitive  is  re-arrested,  although  more  than 
three  months  after  his  escape,  and  held  in  custody  under  a  judgment 
recovered  against  him  in  his  absence  by  the  relatrix,  tlie  sherifi* is  lia- 
ble only  for  actual  damages.  Statej  ex  rd.j  v.  HamiUon^  33  Ind.  602, 
and  cases  following  it,  distinguished.        *Siate,  ex  ret..,  v.  Newcomery  S4S 

SHERIFFS  SALE. 

Attorney's  Lien,  4 ;  Fraudulent  Conveyance,  2 ;  Injunction,  2 ; 
Real  Estate,  Action  to  Recover,  2. 
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SHORT-HAND  REPORTER. 
See  Bill  of  Exceptions,  2,  3. 

SPEAKER  OF  HOUSE  OF  REPRESENTATIVES. 

See  Jurisdiction,  1. 

SPEaAL  FINDING. 

AJxeeption  to  Conclusion  of  Law. — Admission  as  to  Facts. — Where  theexcep- 
f  ion  is  only  to  the  conclusion  of  law  stated  upon  a  special  finding  of 
facts,  the  facts  are  admitted  to  have  been  fully  and  correctly  found. 

Wynn  v.  Troy,  250 

Same. — Failure  to  Find  Essential  Fact. — If  a  fact  upon  which  the  liabil- 
ity of  the  defendant  depends  is  not  found,  an  exception  to  a  conclu- 
sipn  of  law  that  the  plaintiff  is  not  entitled  to  a  lien  upon  the  defend- 
ant's property,  presents  no  question.  lb. 

Fajcts  Not  Found. — Presumption. — Facts  not  stated  in  a  special  finding 
are  presumed,  as  against  the  party  having  the  burden  of  proof,  not 
to  exist.  Stix  v.  Sadlei-,  254 

i.  Sayne. — Fraud, —  Chattel  Mortgage.  —  Fraud  is  a  question  of  fact,  and 
must  be  found  as  such.  It  is  not  enough  to  justify  a  judgment  in 
favor  of  one  who  attacks  a  chattel  mortgage  on  the  ground  of  fraud, 
that  some  of  the  circumstances  recited  in  the  special  finding  might 
be  deemed  evidences  of  fraud.  lb. 

5.  Exceptions. — Pradice. — Where  the  court  finds  the  facts  specially  and 
states  conclusions  of  law  thereon,  exceptions  to  the  latter  must  be 
taken  at  the  time  the  decision  is  made,  and  exceptions  taken  after- 
wards are  not  available,  although  the  opposite  party  is  present  and 
does  not  object.  HuU  v.  Louthj  S15 

6.  Sam^. — Practice. — Motion  for  Venire  de  Novo. — Where  a  special  finding 
of  facts  is  so  defective,  ambiguous  or  uncertain  that  it  ought  to  be 
corrected,  the  proper  remedy  is  by  a  motion  for  a  venire  de  novo.       lb. 

7.  Failure  to  Find  Facts. —  Venire  de  Novo. — Where  a  special  finding  is  so 
indefinite,  by  reason  of  an  omission  to  find  the  facts,  that  it  is  incapa- 
ble of  supporting  any  conclusions  of  law,  or  of  forming;  the  basis  of 
anv  judgment  on  the  issues  involved,  a  venire  de  novo  should  be  granted. 

CoUrcll  V.  Nixon,  S7S 
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8.  FixLud  — Fraud  is  a  question  of  fact,  and  in  a  special  finding  in  a  case 
where  it  is  in  issue,  the  fuel  itself  must  be  found,  and  not  the  evidence 
of  fraud.  .  Caldwell  v.  Hoyd,  447 

SPECIFIC  PERFORMANCE. 

See  Statute  of  Frauds. 

STATUTE. 

See  Assessment  of  Damages  ;  Assk^nmext  for  Benefit  of  Creditors, 
1,  2;  City,  16;  Conversion,  2;  Criminal  Law,  2,  3,  7;  Deed,  11; 
Elections  ;  Evidence,  (5 ;  Fraudulent  Conveyance,  3 ;  Habeas 
Corpus;  Intoxicating  Liquor,  1;  Jurisdiction,  4;  Mechanic's 
Lien;  Medicine  and  Surgery ;  Quieting  Title;  Schools ;  Taxes^ 
1  to  3,  7;  Telegraph  Company;  Will,  16;  Witness. 

CcmstructUm. — Lef/iskUive  Intention, — If  the  Legislature  manifests  an  inten- 
tion to  create  a  system  for  the  government  of  any  subject,  it  is  the 
duty  of  the  court  to  effectuate  that  intention  by  such  a  construction 
as  will  make  the  system  consistent  in  all  its  parts  and  uniform  in  its 
operation.  IaiIz  v.  City  of  CrawfordscUle,  4^^ 

STATUTE  CONSTRUED. 

See  Deed,  11;  Elections;  Evidence,  6;  Habeas  Corpus ;  Mechanic'* 

Lien  ;  School  Funds,  3 ;  Witness. 

STATUTE  OF  FRAUDS. 

1.  Coniraet. — Specific  Performance. — Sale  of  Real  Estate, — Husband  arid  Wife. 
— Release  of  Inchoate  Interest. — Mortgar/e.  —  D^tor  and  Creditor,  -  A  verbal 
agreement  by  a  creditor  with  the  wife  of  his  debtor,  that  in  consider- 
ation tliat  she  shall  join  her  husband  in  a  mortgage  of  real  estate 
belonging  to  the  latter,  thus  releasing  her  inchoate  interest,  he  wiU^ 
upon  acquiring  title  through  foreclosure  and  sale,  convey  to  her  a  cer- 
tain part  of  the  property,  is  a  parol  contract  for  the  sale  of  land 
within  the  meaning  of  the  statute  of  frauds,  and  if  the  mortgagee 
refuses  to  convey,  specific  performance  can  not  be  enforced. 

Green  v.  Groves,  519 

2.  Same.— Part  Performance. —  Payment  of  Consideration, —  Cuntinuatum  of 
Precedent  Possession. — Neither  the  continuation  of  a  precedent  posses- 
sion, nor  the  payment  of  the  consideration,  in  whatever  form,  is  such 
part  performance  of  a  parol  contract  for  the  sale  of  land  as  will  take 
it  out  of  the  statute  of  frauds.  lb. 

3.  Same.— Refusai  to  Perform  Contract  to  Convey, — Fraud,  — A  refusal  to 
fulfil  a  contract  to  convey  is  a  moral  wrong,  but  is  not,  in  itself,  snch 
fraud  as  will  justify  a  decree  for  a  specific  performance  notwithstand- 
ing the  statute  of  frauds.  /6. 

STATUTE  OF  LIMITATIONS. 

See  Real  Estate,  Action  to  Recover,  6  to  8. 

Disability. — Infancy. — Marri4xqe. — Where  the  statute  of  limitations  begins 
to  run  during  infancy,  it  is  not  stayed  by  a  marriage  during  non-age, 
nor  the  time  for  bringing  the  action  extended  by  the  intervention  of 
the  latter  disabilitv.  Sim»  v.  G<xy,  601 

STREET. 

See  City,  1  to  15 ;  Dedication  ;  Injunction,  1 ;  Mobtgaoe,  6. 

SUBROGATION. 

1.  Payment  of  Debt  of  Another. — One  who,  for  the  protection  of  his  own 
property,  is  compelled  to  pay  :i  debt,  to  which  he  is  a  stranger,  and 
for  the  payment  of  which  anotlier  is  either  legally  or  equitably  bonnd^ 
becomes  entitled,  on  the  principles  of  subrogation,  to  avail  himself  of 
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all  the  remedies  to  which  the  person  to  whom  the  payment  was  made 
was  entitled.  Weiss  v.  GucrineaUj  4^8 

2.  Same.—JAabilUy  of  Party  for  Whose  Use  Money  has  been  Paid. — In  such 
case,  the  party  so  paying  money  for  the  protection  of  his  property, 
may  maintain  an  equitable  suit  as  for  money  paid  to  the  use  of  the 
other.  lb, 

3.  Same, — JvdgmerU, — Payment  in  Pursuance  of, — Where  money  has  been 
paid  in  pursuance  of  a  judgment,  such  judgment  can  not  be  inter- 
posed to  prevent  a  recovery,  in  case  the  person  receiving  the  money 
so  paid  fails  to  discharge  an  obligation  against  himself,  wliich  obli- 
gation, as  a  result  of  the  same  judgment,  it  became  his  duty  to  pay 
out  of  the  money  so  received.  lb.. 

SUPREME  COURT. 

See  Bill  or  Exceptions  ;  Ck)NTiNUANCE,  1 ;  Criminal  Law,  22  to  24,  26^ 
30;  Evidence, 9;  Jueor:  Pleading,  1,3;  Practice;  Trial,  3. 

1.  Agreement, — InterpretaHon  by  Parties  in  Trial  CourL — Theory  of  Case, — 
Upon  an  appeal  to  the  Supreme  Court,  the  parties  to  an  action  will 
be  held  to  the  interpretation  which  they  have  placed  upon  an  agree- 
ment in  the  trial  court,  and  to  the  theory  upon  which  the  case  was 
tried.  Adams  v.  Davis,  lO 

2.  Complaint. — Assignment  of  Error, — If  the  sufficiency  of  a  complaint  is* 
questioned  for  the  first  time  in  the  Supreme  Court,  error  must  be- 
predicated  upon  it  as  an  entirety.  LtuUow  v.  Ludlow,  lO'J 

3.  Assignm^  of  Error, — Sufficiency  of  ComplainL — An  assignment  of  error,, 
that  **  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  is  not  available  for  the  reversal  of  the  judgment,  unless 
some  fact  essential  to  the  existence  of  the  cause  oi  action  has  been 
wholly  omitted  from  the  complaint.  Laverty  v.  SlaJle,  ex  reL,  217 

4.  Appeal. — Motion  for  New  Trial, — Where  the  record  shows  that  a  motion> 
for  a  new  trial  was  made  and  overruled  in  the  lower  court,  but  the- 
record  does  not  disclose  that  any  written  causes  for  a  new  trial  were- 
filed,  it  will  be  presumed  that  no  motion,  accompanied  by  specified 
causes,  as  required  by  the  statute,  was  presented  to  the  court  below.- 

LaFoUette  v.  Higgins,  HI 

5.  Same. — Motion  for  New  Trial — Assignment  of  Errors. — Objections  to  the 
finding  of  the  lower  court,  or  to  its  rulings  on  the  admbsibility  of  tes- 
timony, are  available  only  by  a  motion  for  a  new  trial,  and  can  not  be 
presented  for  the  first  time  by  assignment  of  error  in  this  court.     lb. 

6.  Weight  of  Evidence, — A  judgment  will  not  be  reversed  on  the  weight  of 
the  evidence.  Cooper  v.  WUliams,  270 

7.  Rehearing. — Practice. — Questions  not  presented  and  discussed  on  the 
original  hearing  of  a  cause  will  not  be  considered  on  petition  for  a 
rehearing.  Fleetwood  v.  Brown,  667 

8.  Sam/e. — Pleading. — EMenee. — Harmless  Error. — The  Supreme  Court  will 
not  look  to  the  evidence  to  determine  whether  or  not  the  sustaining  of 
a  demurrer  to  a  good  paragraph  of  answer  was  a  harmless  error.    Ib». 

SURETY. 
See  Married  Woman  ;  Principal  and  Surety. 

SURFACE  WATER. 
See  Railroad,  16 ;  Watercourse. 

SURVEY. 
County  Surveyor. — Conclusiveness  of  Decisions. — Decisions  by  a  county  sur- 
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veyor  are  only  conclusive,  when  not  appealed  from,  in  cases  where  he 
is  called  upon  to  perform  a  duty  enjoined  upon  him  bj  law. 

Waltnum  v.  Bund,  360 
TAXES. 

♦See  Evidence,  8 ;  Mandamus  ;  Paybient  ;  Quieting  Title  ;  Tax  Lien. 

J.  Repeal  of  Law. — GoUection  of  Prior  Taxes, — Act  of  1872, — The  collection 
of  taxes  assessed  under  the  law  in  force  prior  to  1872  was  not  affected 
bj  the  repeal  of  that  law  by  the  act  of  1872.  Adams  v.  Davis,  10 

2.  Same, — Ad  cf  1881, — All  taxes  existing  at  the  time  the  act  of  1881  was 
passed  were  expressly  preserved  by  that  act,  and  were  not  affected  by 
the  repeal  of  prior  laws.  lb, 

^\.  Same. — Presumption  of  Legality. — It  will  be  presumed,  as  provided  by 
statute,  that  all  taxes  assessed  upon  property  in  this  State  were  legally 
assessed,  until  the  contrafy  is  atfirmatively  shown.  Section  6498,  R. 
S.  1881.  lb. 

1.  S'lm/e. — Lien  Perpetiwl. — Dropping  from  Dtiplicate. — Reinstatement. — The 
Hen  for  taxes  is  perpetual  until  payment,  and  is  not  destroyed  by  the 
taxes  being  dropped  from  the  duplicates  for  some  intervening  years 
and  placed  for  those  years  upon  a  '^  register  of  doubtful  taxes.         lb. 

i").  Same. — Presumption  that  Taxes  were  Placed  on  Duplicate  by  Proper  Officer. 
— It  will  be  presumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  sp«oifiea  taxes  were  placed  upon  the  duplicate  in  the  treasurers 
hands  by  the  county  auditor,  whose  duty  it  is  to  do  so.  lb. 

iS.  Same. — Delinquent.^Distres8  and  Sale. — Replevin. — Legality  of  Assessment. 
— County  Treasurer. — In  an  action  against  a  county  treasurer  to  re- 
plevin property  distrained  by  him  for  delinquent  taxes,  if  the  dupli- 
cate in  his  hands  is  legal  on  its  face,  it  is  not  necessary  for  him  to 
show  a  legal  assessment  of  the  taxes.  lb. 

7.  Same. — Authority  of  Treasurer  to  QoUeet. — Under  the  act  of  1881,  the 
county  treasurer,  by  virtue  of  the  duplicates  placed  in  his  hands  by 
the  county  auditor,  has  authority  to  collect  delinquent  taxes  by  dis- 
tress and  sale  of  personal  property,  at  any  time,  whether  before  or 
after  the  April  settlement,  whether  the  list  provided  for  by  section 
6427  has  been  made  or  not,  and  whether  the  delinquent  taxes  are 
charged  upon  the  current  duplicate  or  not.  lb. 

^.  Same. —  When  Replevin  wHl  not  Lie. — Beplevin  will  not  lie  to  recover 
possession  of  property  taken  for  a  tax  assessment.  lb. 

TAX  DEED. 

See  Evidence,  8;  Quieting  Title. 

TAX  LIEN. 
See  Quieting  Title;  Taxes, 

1.  Foredoeure, — RerUs. — Set-Off, — Pleading. — An  answer  to  a  complaint  to 
foreclose  a  tax  lien,  that  the  plaintiff  wrongfully  took  and  retained 
possession  of  the  land  in  controversy,  and  asking  that  its  rental  value 
be  set  off  against  any  sum  due  the  plaintiff,  but  not  showing  what 
interest  the  defendant  has  in  the  property  or  rents,  is  bad.  Each 
paragraph  of  a  pleading  must  be  complete  in  itself. 

Ludlow  V.  LudbWj  199 

2.  Same. — Sale. — Limitation  of  Lien. — Mortgage. — One  who  takes  a  mort- 
gage on  a  tract  of  land  which  has  been  previously  sold  for  taxes 
assessed  upon  it  and  another  tract  owned  by  the  same  person,  is  not 
entitled,  in  an  action  by  the  purchaser  to  enforce  his  lien,  to  have 
the  mortgaged  land  relieved  from  the  lien  of  the  taxes  assessed  upon 
such  other  tract,  and  to  have  it  confined  to  the  latter.  Ib» 
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TELEGRAPH   COMPANY. 

Penally. — Negligence. — Act  oj  1885, — No  penalty  is  recoverable  under  the  act 
of  April  8th,  1885,  concerning  telegraph  companies,  for  a  mere  negli- 
gent omission  to  transmit  a  mes.sage.      Weslei-n  U,  Tel.  Co,  v.  Swain,  4(^5 

TENANCY. 
See  Partition. 

TITLK 

See  Easement  ;  Estoppel,  2,  4 ;  Evidence,  8 ;  Partition  ;  Promissory 
Note,  4 ;  Quieting  Title;  Heal  Kstate,  Action  to  Recover;  Sale. 

TORT. 

See  Neglioenoe. 

TOWN. 

See  City  ;  Dedication  ;  Quo  Warranto  ;  Schools;  School  Funds,  1, 2. 

i.  Adoption  of  City  Cluirter. — Elcclum. —  Quo  Warranto.  —  I^eading. — It  is 
sufncient  if  a  majority  of  the  legal  voters  who  vote  at  an  election 
held  in  an  incorporated  town  to  determine  whether  a  city  charter 
shall  be  adopted,  agree  to  the  change,  and  an  averment  in  an  infor- 
mation to  test  the  legality  of  the  city  organization,  that  a  majority  of 
the  legal  voters  of  the  town  did  not  vote  in  favor  of  the  change,  is 
insufficient.  Slate,  ex  rel.,  v.  Town  of  Tipton,  73 

2.  Same.  — Inspector's  Statemen  t. — Recoi'd  of  County  Clerk. — Presumption  of  Dis- 
eharge  of  thUy. — When  nothing  is  shown  to  the  contrary,  it  will  be 
presumed  that  the  inspector  of  such  election  certified  to  the  clerk  of 
the  circuit  court  a  proper  statement  of  the  votes  cast,  and  that  the 
clerk  made  a  recora  oi  the  statement  in  his  office,  as  required  by 
law.  lb. 

3.  Same. — Conclusiveness  of  CierJ^s  Record. — Census. — The  record  made  by 
the  clerk  is  conclusive  of  the  regularity  of  all  the  previous  proceed- 
ings, except  as  to  whether  a  majority  of  the  votes  given  favored  the 
adoption  of  a  city  charter,  and  it  is  too  late  to  thereafter  question  the 
regularity  of  the  census  taken.  Ih. 

4.  Same. — Legality  of  City  Organization. — Qujo  WarraTttohy  Private  Citizen. — 
Sufficiency  of  Information. — An  information  in  the  nature  of  a  quo  war- 
ranto by  a  private  citizen,  to  test  the  legality  of  a  city  organization, 
must  show  (1)  that  the  relator  is  interested  in  the  subject-matter,  (2) 
that  he  did  not  by  his  vote,  or  otherwise,  concur  in  the  proceedings  of 
which  he  complains,  and  (3)  that,  where  there  is  no  fraud  or  inten- 
tional violation  of  law,  no  public  or  private  interest  will  be  seriously 
affected  by  the  granting  of  the  relief  demanded.  Tb. 

TOWNSHIP. 
See  Drainage,  7;  Elections;  Schools;  School  Funds,  1,2. 

TOWNSHIP  TRUSTEE. 
See  Criminal  Law,  4  to  11 ;  Drainage,?  ;  Schools;  School  Funds. 

TRESPASS. 
See  Criminal  Law,  17, 18 ;  Railroad,  2  to  6. 

TRIAL. 

See  Crihinal  Law,  28 ;  Drainage,  3 ;  Habeas  Corpus  ;  Instructions 

to  Jury;  New  Trial;  Supreme  Court,  ]. 

1.  Special  Jitdge. — Failure  to  Sign  Judgment. — Right  to  Sign  at  Sid)sequenl 
Term. — Re- Trial.— Where  a  cruise  is  tried  by  a  special  judge,  who 
neglects  to  sign  the  record  of  the  final  judj^ment,  at  the  term  at  which 
it  is  rendered,  he  may  sign  it  at  a  subsequent  term.     Such  failure  is 
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at  most  a  mere  irregularity,  and  does  not  entitle  the  judgment  de- 
fendant to  a  re-trial.  Beitman  v.  Hophins,  177 

2.  By  Court. — SuU  to  Set  Adde  a  Mortgage, — A  suit  to  set  aside  a  mortgage 
is  of  equitable  cognizance,  and  triable  by  the  court.    Stix  v.  Sadler,  iif54 

3.  Erroneous  Theoiy. — Supreme  Court, — Revei'ml  ofJud-gment, — The  trial  of  a 
cause  upon  an  erroneous  theory  is  a  mis- trial,  authorizing  a  reversal 
of  the  judgment,  except  where  a  just  conclusion  has  been  reached 
upon  the  merits.  Indiana^  etc.,  R,  W,  Co.  v.  Quick,  295 

TRUST  AND  TRUSTEE. 
See  Fraudulent  Conveyance,  1 ;  Moetgage,  7;  Schools;  Will,  5  to  7. 

1.  WUl, — Advancement  by  Trustee, — Assignment  of  Income  by  Beneficiary.^ 
Where  a  testator  sets  apart  a  fund  to  be  held  in  trust  for  the  use  of  n 
son,  the  interest  to  be  paid  to  him  semi-annually  during  life,  and  at 
bis  death  the  principal  to  go  to  his  heirs,  an  assignment  to  the  trustee 
by  the  beneficiary  of  future  income,  to  secure  an  advancement  of 
money,  is  valid  in  tbe  absence  of  fraud  and  of  any  testamentary  or 
statutory  restriction  of  the  power  of  alienation.     Caldvell  v.  Boyd,  447 

2.  Same, — Fraud, — Loan  by  Trustee  to  Son. — It  is  not  a  fraud  per  se  for  a 
trustee  to  loan  a  part  of  the  trust  fund  to  his  son,  if  the  loan  is  well 
secured.  lb, 

VENDOR  AND  PURCHASER. 

See  Deed  ;  Notice,  3 ;  Promissory  Note,  4 ;  Sale. 

.VENIRE  DE  NOVO. 

See  Special  Finding,  6,  7. 

VENUE. 
See  Jurisdiction,  4 ;  Railroad,  9. 

VERDICT. 
See  Instructions  to  Jury,  2 ;  Special  Finding. 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors  ;  Chattel  Mortgage. 

WAIVER. 
See  Pleading,  2. 

WAREHOUSEMAN. 
See  Bailment. 

WARRANTY. 
See  Promissory  Note,  3. 

WASTE. 
See  Will,  4. 

WATERCOURSE. 

BaUroad. — Surface -Water. — Obstimction  of  Water-Mow, — Liability  to  Land- 
Owner, — A  railroad  company  is  not  liable  to  a  land-owner  for  injuries 
caused  by  the  accumulation  of  surface-water  on  his  premises,  by  rea- 
son of  the  construction  of  embankments  on  its  right  of  way. 

IIUI  V.  Cincinnati,  etc,  R,  W.  Co.,  611 

WAYS. 
See  Dedication;  Easement. 

WIDOW. 
See  Estoppel,  4;  W^ill,  16, 16. 
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WILL. 

1.  Life- Estate  with  Remainder  to  ^^  Heirs  " — Intention,  of  Teatator. — Ttule  in 
Shelley's  Case. — A  will  provided  as  follows:  *'  I  give  and  bequeath  unto 
my  son^  James  B.  Rachels,  during  his  lifetime,  the  following  real 
estate/'  describing  it,  '*  to  have  the  use  of  the  above  described  land 
■during  said  James'  lifetime,  and,  after  his  death,  to  the  heirs  of  his 
body  bequeath  [begotten]  in  lawful  wedlock,  and  none  others.  I  also 
give  and  bequeath  to  John  C.  Rachels,  my  son,"  certain  described 
real  estate,  '*  said  John  to  have  the  use  of  the  same  during  his  life, 
and,  after  his  death,  to  his  children  bequeath  [begotten]  in  lawful  wed- 
lock." 

Seldf  that  James  R.  Rachels  took  only  a  life-estate  in  the  land  devised  to 
him,  the  fee  going  to  his  children. 

Held,  also,  that  the  intention  of  the  testator  being  plain,  the  rule  in  Shel- 
ley's case  will  not  be  allowed  to  defeat  it.  MiUett  v.  Fot^,  159 

2.  Devise  of  Life- Estate. — Power  to  Dispose  of  Fee. — A  testator  devised  to 
his  wife  certain  real  and  personal  property  for  life,  and  directed  that 
what  should  not  be  consumed  at  her  aeath  should  be  divided  among 
his  children. 

Held,  that  she  had  power  to  convey  the  fee  in  the  land,  and  might  do  so 
without  referring  to  the  will.  Silvers  v.  Canary,  S67 

3.  Personal  Property. — Life- Estate,  —  Power  of  Disposiiion.  —  A  bequest  of 
personal  property  to  a  wife  for  use  during  her  life,  with  power  to  con- 
trol and  manage  the  same,  and  at  her  death  all  remaining  to  go  to 
grandchildren,  vests  in  her  a  life  interest,  but  with  no  absolute  power 
of  alienation.  Ooudie  v.  Johnston,  4^7 

4.  Same. — Beinavnderman. — Protection  of  InteresL — Waste.  —  One  having  an 

estate  in  remainder  in  personal  property  may  maintain  a  suit  against 
the  life-owner  for  the  protection  of  his  interest.  lb, 

5.  Trust. — Advancement  by  Trustee. — Assi^iment  of  Income  by  Benefieiany. — 
Where  a  testator  sets  apart  a  fund  to  be  held  in  trust  for  the  use  of  a 
son,  the  interest  to  be  paid  to  him  semi-annually  during  life,  and  at 
his  death  the  principal  to  go  to  his  heirs,  an  assignment  to  the  trustee 
by  the  beneficiary,  of  future  income,  to  secure  an  advancement  of 
money,  is  valid  in  the  absence  of  fraud  and  of  any  testamentary  or 
statutory  restriction  of  the  power  of  alienation.     Caldwell  v.  Boyd,  447 

<$.  Samje. — Fraud. — Loan  by  Trustee  to  Son. — It  is  not  a  fraud  per  se  for  a 
trustee  to  loan  a  part  of  the  trust  fund  to  his  son,  if  the  loan  is  well 
secured.  lb. 

7.  Trust. — Control  and  Disposition. — A  devise  to  a  trustee,  with  no  power 
of  control  or  disposition,  is  ineffective,  and  the  estate  vests  directly  in 
the  beneficiary.  Allen  v.  Craft,  -^76' 

8.  Same. — Eatate  Tail.—  Thsit  which  would  have  been  an  estate  tail  at 
common  law  is  an  absolute  estate  in  fee,  under  the  statutes  of  this 
State.  lb. 

9.  Same. — Rule  in  Shelley^s  Case. — A  devise  to  M.  A.  "  and  her  heirs  for- 
ever," where  it  appears  that  the  word  "  heirs  "  was  used  as  a  word  of 
limitation,  vests  in  the  first  taker,  under  the  rule  in  Shelley's  case, 
an  estate  in  fee.  lb. 

10.  -Same.—  Use  of  Word  "  Heirs,**— Intention  of  TesUator.^The  word  "  heirs  " 
has  a  fixed,  legal  meaning,  and  can  only  be  held  to  mean  children,  or 
to  be  a  word  of  purchase,  when  it  is  clear  that  such  was  the  intention 
of  the  testator.  lb. 

11.  Same. — When  the  word  "heirs"  is  used  as  a  word  of  limitation,  it  is 
treated  as  conclusively  expressing  the  intention  of  the  testator.       lb. 

12.  Same, — Superadded  Words. — Superadded  words  which  merely  describe 
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or  specify  the  incidents  of  the  estate  created  by  such  a  word  of  limi- 
tation as  the  word  **  heirs/'  do  not  cut  down  the  interest  of  the  devisee. 

13.  Same, — IsmR. — The  word  "  issue  "  is  ordinarify  a  word  of  limitation  of 
the  same  force  as  the  word  "  heirs."  lb, 

14.  Satne. — Estate  in  Fee, — Restriction  Upon  Bight  to  AliencUe. — Where  an 
estate  in  fee  is  created,  a  general  restriction  upon  the  right  of  alien- 
ation is  without  effect.  lb. 

15.  RiUUe  During  Wuiowkood, — An  estate  limited  to  the  widowhood  of  a 
surviving  wife  terminates  with  her  second  marriage.  Sims  v.  Gay,  oCl 

16.  Devise  of  Estate  During  Widowhood. — Restraint  of  Marriage. —  Words  of 
Limitation  and  Condition. — A  devise  of  property  to  a  wife  "  so  long  as 
she  remains  my  widow  "  is  a  limitation  of  the  estate  merely,  and  not 
a  condition  in  restraint  of  marriage  within  the  meaning  of  section 
2567,  B.  S.  1881,  and  upon  a  second  marriage  the  estate  terminates. 

Summit  v.  Yount,  500 

17.  CofnsirMfiiion, —  Yeded  and  Contingent  Remainders. — The  law  favors  vested 
estates,  and  no  remainder  will  be  construed  to  be  contingent  which 
may,  consistently  with  the  intention,  be  deemed  vested. 

Harris  v.  Carpenter,  54^> 

18.  Same. — Survivorship. — Intention, — Survivorship  is  generally,  in  the  ab- 
sence of  an  expressed  or  (fairly  implied  intention  to  the  contrary, 
construed  to  refer  to  the  testator's  death.  lb. 

19.  Sam^. —  Vested  Remainder. — A  testator  devised  certain  land  to  his  wife 
for  life,  providing  that ''  at  h6r  death  the  same  shall  be  the  property 
of  and  pass  to  my  daughter,  L.,  in  fee;  but  if  she,  said  L.,  be  not 
living,  then  to  her  heirs  forever." 

Heldy  that  the  survivorship  referred  to  the  testator's  death,  and  that  the 
daughter  took  a  vested  remainder  in  fee.  .lb. 

WITNESS. 

See  Continuance,  2;  Evidence;  Fraudulent  Conveyance,  3. 

Suit  in  which  Administrator  is  Party. — Statute  Construed. — The  proper  con- 
struction of  section  498,  R.  S.  1881,  seems  to  be,  that  when  a  party  to 
a  subject-matter  or  contract  is  dead,  and  his  rights  in  the  thing  or 
contract  have  passed  to  another,  who  represents  him  in  the  action 
which  involves  such  contract  or  subject-matter,  the  surviving  party 
is  not  competent  to  testify  to  matters  occurring  during  the  lifetime 
of  the  decedent.  Taylor  v.  Vuesterberg,  165 

WORDS  AND  PHRASES. 

See  City,  4;  Judgment,  8;  Mechanic's  Lien,  2;  Negligence,  2;  Wili^ 

1,  9  to  13. 
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